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REPORT  OF  CASES 

IN  THE 

COURT  OF  QUEEN'S  BENCH. 


EASTER  TERM,  32  VICTORIA,  1869  {Continued). 
{From  May  17th  to  June  5ih,  1860.) 


Present: 

The  Hon.  William  Buell  Richards,  C.J. 
Joseph  Curran  Morrison,  J. 
Adam  Wilson,  J. 


In  re  Linden  and  wife  v.  Buchanan,  in  the  Division 

Court. 

Division  Court — Set-o^  of  judgments — Married  Women's  Act,  C.S.  V.C.  ch.  7.3. 

L.  and  his  wife,  who  had  married  in  1865,  recovered  judgment  in  the 
division  court  against  B.,  for  rent  due  to  Mrs.  L.  on  land  which  she  had 
inherited  from  her  father  in  1852,  and  B.  on  the  same  day  recovered  a 
judgment  against  L.  for  a  larger  sum. 

Held,  that  Mrs.  L.  being  entitled  under  Consol.  Stat.  U.  C.  ch.  73,  to 
the  rent  as  her  own,  and  her  husband  joined  in  the  action  for  conformity 
only,  there  could  be  no  set-off  against  it  of  B.'s  judgment  against  L. 

Such  set-ofF  having  been  directed  in  the  division  court,  a  mandamus  was 
granted  to  the  clerk,  to  issue  execution  on  the  judgment  recovered  by 
Mrs.  L. 

This  was  an  application  for  a  mandamus  to  issue  execution 
upon  a  judgment  recovered  in  the  division  court. 

The  facts  appeared  to  be,  that  on  the  18th  December,  1868, 
Linden  and  his  wife  recovered  a  judgment  in  the  division 
court  of  the  county  of  Middlesex,  against  Buchanan,  for 
$1 7,  for  the  share  of  the  rent  due  to  Linden's  wife  on  land 
which  she  had  inherited  from  her  father,  who  died  in  1852, 
1 — VOL.  XXIX.  U.C.R. 


2  queen's  bench,  EASTER  TERM,  32  VIC,  1869. 


intestate,  leaving  her  and  Buchanan's  wife  co-heiresses  of 
his  estate.  She  was  married  to  Linden  in  1865.  On  the 
same  day  Buchanan  recovered  a  judgment  in  the  same  court 
against  Samuel  Linden  for  about  $80,  on  a  note  of  Linden's. 

On  the  19th  December,  William  Horton,  Esq.,  the 
deputy,  judge  of  the  said  court,  addressed  an  order  to  the 
clerk,  directing  him  to  deduct  the  amount  of  the  judgment 
obtained  by  Samuel  Linden  and  his  wife  against  James 
Buchanan  from  the  judgment  obtained  by  Buchanan  against 
him,  and  collect  the  balance.  Application  was  made  to  the 
deputy  judge  for  an  order  to  issue  execution  on  the  judg- 
ment recovered  by  Linden  and  his  wife,  and  he  refused  to 
grant  it,  or  to  rescind  the  order  made  by  him;  and  the  clerk 
of  the  court  also  refused  to  issue  the  execution  on  the 
judgment,  in  consequence  of  the  order  of  the  judge. 

In  Hilary  term  last,  Osier,  on  behalf  of  Linden  and  his 
^wife,  obtained  a  rule  calling  on  James  Buchanan  and 
William  Horton,  Esq.,  deputy  judge  of  the  county  court, 
and  W.  R.  Bernard,  Esq.,  clerk  of  the  said  division  court,  to 
shew  cause,  on  the  first  day  of  this  term,  why  a  rule  for  a 
mandamus  should  not  issue,  directing  the  said  judge  to 
order  the  said  clerk  of  the  said  court  to  issue  execution 
upon  the  judgment  recovered  in  the  said  plaint,  in  favor  of 
the  plaintiffs  therein  against  the  said  James  Buchanan ;  or 
why  a  writ  of  mandamus  should  not  issue,  directed  to  the 
said  clerk,  to  issue  such  execution  upon  such  judgment;  and 
why  the  said  James  Buchanan  should  not  pay  the  costs  of 
this  application. 

During  this  term  Cromhie  shewed  cause :  Has  this 
court  any  power  to  interfere  in  the  matter?  The  question 
of  setting  off  judgments  is  one  within  the  jurisdiction  of 
the  judge  of  the  division  court,  and  though  he  may  have 
decided  erroneously  this  court  will  not  interfere :  Donnelly 
V.  Stewart,  25  U.C.R.  398;  McPherson  v.  Forrester,  11 
U.C.R  362;  Berkeley  v.  ElderJdn,  22  L.  J.Q.B.  281 ;  Bead 
V.  Wedfje,  20  U.C.R.  456;  Consol  Stat.  U.C.  ch.  19,  sec.  134. 
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The  county  court  judge  has  died  since  this  rule  issued,  and 
his  deputy  ceases  to  have  any  authority,  so  that  the  man- 
damus cannot  now  go  to  him. 

Osier,  contra:  The  judge  of  the  county  court  being  dead, 
the  writ  cannot  go  to  his  deputy,  but  the  mandamus  can 
go  to  the  clerk  of  the  court,  who  is  the  proper  officer  to 
issue  the  wi-it.  These  judgments  being  in  different  rights 
could  not  be  set  off.  They  are  not  cross  judgments  hehveen 
the  parties;  ruor  are  they  substantially  between  the  same 
parties  :  Ch..  Arch.,  12th  ed.,  723,  and  the  cases  there  cited  : 
Regina  v.  Fletcher,  2  E.&  B.  279.  Mrs.  Linden  was  married 
since  the  4th  May,  1859,  and  this  property,  for  the  rent  of 
which  she  sued,  she  inherited  from  her  father,  and  under 
the  Consol.  Stat  U.C.  ch.  73,  she  is  entitled  to  enjoy  it 
as  real  or  personal  property,  free  from  the  debts  of  her 
husband.  The  deputy  judge  has  endeavored  to  make  this 
judgment,  which  is  hers  in  her  own  right,  applicable  to 
satisfy  a  debt  of  her  husband. 

Richards,  C.J.,  delivered  the  judgment  of  the  court. 

The  affidavits  filed  o-n  behalf  of  Mr.  Buchanan  shew,  that 
Linden  was  a  man  of  idle  and  dissipated  habits,  was  squan- 
dering his  wife's  and  his  own  property,  and  was  largely 
indebted  to  Mr.  Buchanan,  in  addition  to  the  note  on  which 
he  had  recovered  judgment  in  the  division  coiu-t,  and  much 
of  the  indebtedness  arose  from  necessaries  supplied  to  him 
to  support  his  family,  and  for  indebtedness  arising  from 
becoming  surety  for  Linden  for  goods  he  had  purchased 
for  his  family :  that  Linden  and  his  wife  had  sold  their 
interest  in  the  farm  which  had  descended  to  her  and  others 
from  her  father,  and  unless  he  was  able  to  set  off  the  judg- 
ment which  Linden  and  wife  had  recovered  against  him, 
he  would  not  be  able  to  get  anything  from  Linden  for  what 
he  owed  him. 

In  the  affidavits  filed  on  behalf  of  Buchanan,  it  is  not 
denied  that  the  verdict  in  the  division  court  against  him 
was  for  rent  due  on  property  inherited  by  Linden's  wife 
from  her  father,  or  that  he  never  had  or  pretended  to  claim 
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any  interest  in  the  said  rent,  as  alleged  in  the  affidavits 
filed  made  by  Mrs.  Linden.  But  it  is  stated  the  amount 
was  recovered  against  him,  Buchanan,  for  rent  of  some  land 
before  then  owned  by  him  in  right  of  his  wife. 

In  the  argument  I  understand  it  was  admitted  that  there 
could,  not,  under  the  statute,  be  any  set-off.  The  134th 
section  of  the  Division  Courts  Act,  Consol.  Stat.  U.C.  ch.  19, 
enacts,  "If  there  be  cross  judgments  between  the  parties, 
the  party  only  who  has  obtained  judgment  for  the  larger 
sum  shall  have  execution,  and  then  only  for  the  balance 
over  the  smaller  judgment,  and  satisfaction  for  the  remainder, 
and  also  satisfaction  on  the  judgment  for  the  smaller  sum 
shall  be  entered;  and  if  both  sums  are  equal,  satisfaction 
shall  be  entered  upon  both  judgments."  There  is  nothing 
in  the  affidavits  shewing  that  satisfaction  has  been  actually 
entered  on  the  judgment  in  favor  of  Linden  and  wife. 

No  question  was  raised  in  argument  as  to  Mrs.  Linden 
coming  within  the  first  section  of  Consol.  Stat.  U.  C.  ch.  73, 
for  the  protection  of  married  women.  Then,  being  a 
woman  who  married  since  the  4th  of  May,  1859,  she 
acquired  the  property  from  whence  the  rent  issued  which 
was  sued  for  in  the  division  court  from  her  father  by  in- 
heritance, and  if  the  rent  be  considered  personal  property, 
it  has  been  acquired  by  her  after  marriage  (and  was  not 
received  by  her  from  her  husband  during  coverture).  She 
has  under  that  statute  the  right  to  have,  hold  and  enjoy  it 
free  from  the  debts  and  obligations  of  her  husband,  and 
from  his  control  or  disposition  without  her  consent^  in  as  full 
and  ample  a  manner  as  if  she  continued  sole  and  unmarried. 

In  the  action  to  recover  the  rent  her  husband's  name 
was  johied  for  conformity ;  and  without  her  consent  the 
judgment  or  demand  is  no  more  liable  to  be  set  ofi*  ox 
applied  to  pay  another  judgment  or  demand  against  her 
husband,  than  it  could  be  to  satisfy  the  judgment  of  an 
entire  stranger,  and  this  we  understand  to  be  admitted  on 
the  argument.  If  this  be  so,  then  the  learned  deputy  judge 
of  the  county  court  had  no  jurisdiction  in  the  matter. 

It  will  not  be  pretended  for  a  moment  that  he  had  any 
authority  or  jurisdiction,  under  the  134th  section  of  the 
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Division  Courts  Act,  to  set  off  a  judgment  of  Mr.  Buchanan 
aorainst  the  uncle  or  in-andfather  of  Mrs.  Linden,  if  he  had 
such  a  judgment,  to  satisfy  Mrs.  Linden's  judgment,  which 
stands  in  the  name  of  herself  and  husband  against  him ; 
and  if  he  had  no  jurisdiction  in  such  a  case,  he  has  none  in 
the  case  before  us,  as  we  understand  the  facts. 

If  this  be  so,  then  the  order  he  gave  the  clerk  is  inopera- 
tive and  of  no  avail,  and  Mrs.  Linden  is  entitled  to  have  a 
mandamus  to  obtain  execution  to  recover  the  amount  of 
her  judgment. 

The  case  of  The  Queen  v.  Fletcher  (2E.&B.  279),  referred 
to  by  Mr.  Osier,  seems  to  shew  that  the  mandamus  to  issue 
the  execution  is  properly  directed  to  the  clerk  and  not  to 
the  judge,  when  application  has  been  made  to  the  judge 
requesting  him  to  order  the  clerk  to  issue  execution,  and 
when  the  clerk  has  himself  been  applied  to  to  issue  execution. 

We  think  therefore  the  rule  should  go  to  the  clerk,  but 
if  within  a  week  he  issues  the  execution  as  prayed  for,  the 
rule  will  not  be  drawn  up.    We  give  no  costs. 

Rule  absolute. 


FiTZPATRICK  V.  CASSELMAN  ET  AL. 

Replevin — Statement  of  locality — Pleading — C.  S.  U.  C.  ch.  29. 

Defendants  took  timber  made  by  the  plaintiff  on  land  of  which  he  was  in 
possession,  and  the  plaintiff  replevied.  The  declaration  alleged  the 
timber  to  have  been  taken  from  lot  12,  and  the  defendants  pleaded  non 
ceperunt,  and  that  the  timber  was  theirs.  At  the  trial,  defendants 
having  given  evidence  that  the  timber  was  not  cut  on  lot  12,  but  on  13, 
claimed  a  verdict  without  shewing  any  title  to  13,  or  that  they  were 
authorized  to  seize  the  timber  there ;  but  the  learned  judge  ruled 
that  the  plaintiff,  having  proved  possession, of  the  timber,  was  entitled 
to  recover. 

Semble,  that  the  ruling  was  right,  for  though  in  England  the  place  of  taking 
must  be  stated  in  replevin,  and  is  material,  it  is  different  under  our 
Replevin  Act  when  the  action  is  not  founded  on  a  wrongful  distress. 

A  new  trial  was  refused,  the  ruling  of  the  learned  judge  at  the  trial  not 
having  been  objected  to,  or  his  attention  called  to  the  distinction 
between  replevin  and  trespass  under  the  plea. 

Wilson,  J.,  dissented,  on  the  ground  that  the  locality,  having  been 
alleged  in  the  declaration,  was  material,  and  the  plaintiff  was  bound  to 
prove  it. 

Eeplevin. 
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The  declaration  alleged  that  the  defendants  took  the 
goods  of  the  plaintiff,  that  is  to  say,  thirty-five  sticks  of 
white  pine  timber,  and  three  sticks  of  red  pine  timber,  all 
marked  with  the  letters  A.  W.,  from  the  west  half  of  lot 
number  12,  in  the  third  concession  of  the  township  of  Tiny, 
in  the  county  of  Simcoe,  and  unjustly  detained  the  same, 
against  sureties  and  pledges,  until,  &;c.,  whereby  the  plain- 
tiff has  sustained  damage. 

Pleas — 1.  That  they  did  not  take  the  goods,  or  any  of 
them,  as  alleged.  2.  That  the  goods  are  the  goods  of  the 
defendants,*  and  not  the  goods  of  the  plaintiff,  as  alleged. 

The  trial  took  place  at  Barrie,  before  Hagarty,  C.  J.,  CP. 

The  facts  established  by  the  evidence  were,  that  the 
plaintiff  being  in  possession  of  the  land,  which  he  claimed 
to  be  part  of  lot  number  12  in  the  third  concession  of  the 
township  of  Tiny,  cut  and  made  thirty-seven  pieces  of 
timber:  that  defendants,  by  direction  of  some  other  person 
claiming  to  be  the  owner,  took  the  timber  off  the  land  and 
carried  it  on  to  lot  number  13,  and  piled  it  there.  The 
plaintiff  then  replevied. 

On  the  trial  the  plaintiff  proved  the  making  of  the 
timber  and  his  possession  of  the  land  on  which  it  was  made, 
and  gave  evidence  as  to  the  boundaries  of  the  lot.  Defend- 
ants called  a  surveyor  to  shew  that  when  the  timber  was 
cut  it  was  not  on  lot  12,  but  on  13. 

It  was  then  objected  for  the  plaintiff  that  defendants 
shewed  no  title,  and  they  admitted  they  could  not  prove 
any.  The  learned  Chief  J ustice  ruled  that  if  the  plaintiff 
was  in  possession  and  cut  the  timber,  and  defendants  took 
it  away,  they  must  shew  some  right  or  title  against  his 
^rimd  facie  possessory  right;  it  was  not  disputed  that  the 
plaintiff  was  in  possession  claiming  the  land  as  part  of  lot 
12,  and  the  defendants  on  this  evidence  were  wrong- doers 
on  the  plaintift's  possessory  right.  The  timber  was  valued* 
at  $300  or  $400. 

The  verdict  was  for  the  plaintiff. 

Moss  obtained  a  rule  nisi  to  set  aside  the  verdict, 
and  for  a  new  trial,  on  the  ground  of  misdirection  in 
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the  learned  Chief  Justice,  iii  ruling  that  unless  defendant 
proved  title  to  lot  13,  in  the  third  concession  of  the  town- 
ship of  Tiny,  the  plaintiff  was  entitled  to  recover,  and 
therefore  directing  a  verdict  for  the  plaintiff ;  or  why  a 
new  trial  should  not  be  granted  on  payment  of  costs,  on 
the  merits,  and  on  the  grounds  of  surprise,  and  on  grounds 
disclosed  in  affidavits  and  papers  filed. 

During  this  term  John  Ardagh  shewed  cause.  Defend- 
ants should  have  pleaded  that  the  goods  were  taken  in 
another  place,  if  they  wanted  to  raise  an  issue  on  that 
point.  Their  not  doing  so  was  calculated  to  deceive  the 
plaintiff  If  defendants  were  in  a  position  to  prove  their 
paper  title  they  ought  to  have  done  so.  Plaintiff  proved 
possession  of  the  land,  and  all  defendants  attempted  to 
do  was,  to  shew  that  the  timber  was  taken,  not  out  of 
defendants'  possession,  but  from  a  different  part  of  the 
lot,  which  defendants  claimed  was  owned  by  a  third  person. 
They  did  not,  by  their  plea,  set  up  title  in  a  third  person, 
nor  shew,  as  a  matter  of  fact,  that  a  third  person  owned 
the  locus  in  quo,  under  whom  they  entered  and  took 
away  the  timber.  No  objection  was  taken  to  the  judge's 
charge.  Defendants'  counsel,  according  to  the  most  favor- 
able view,  made  a  mistake,  for  they  did  not  ask  the  learned 
judge  to  rule  that  under  the  plea  of  non  cepeomnt  the 
plaintiff  ought  to  have  been  nonsuited  or  a  verdict  given  for 
defendants.  The  court  will  not  now  set  aside  the  verdict 
to  enable  defendants  to  set  up  a  different  case,  or  to  prove 
what  they  might  have  then  proved  if  they  had  taken  the 
trouble  to  prepare  their  case.  Under  any  view  defendants 
could  only  get  relief  on  payment  of  costs ;  and  the  plaintiff 
here  having  spent  his  money  in  making  the  timber,  it 
is  not  equitable  that  defendants  should  seize  it  and  thus 
get  the  fruits  of  his  labor.  It  is  not  pretended  he  is  not 
solvent,  and  the  owner  of  the  land  can  bring  trespass 
against  him,  and  recover  for  the  value  of  the  trees  that 
were  cut  if  the  plaintiff  had  no  right  to  cut  them.  Petrie 
V.  Taylor,  3  U.  C.  R..457;  Cooke  v.  Berry,  1  Wils.  98;  JIaren 
V.  Lyon,  Tay.  Rep.  370,  shew  that  the  court  will  not  grant 
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a  new  trial  to  enable  a  party  to  set  up  a  case  which  might 
have  been  made  at  the  trial,  but  was  not,  because  the 
counsel  for  the  party  did  not  happen  to  take  the  proper 
view  of  the  case  then  :  Com.  Dig.,  Pleader,  3  K.  12,  13  ; 
1  Wms.  Saund.  347  note  (1) ;  B.  &  L.  Prec.  654. 

Moss,  contra :  The  defendants  were  at  liberty  to  shew 
that' the  plaintiff  was  not  entitled  to  the  goods.  Gadsden 
V.  Barrow,  9  Ex.  514,  shews  this  may  be  done  in  an  inter- 
pleader issue,  and  if  the  plaintiff  had  brought  trover  he 
would  have  been  obliged  to  shew  either  an  absolute  or 
special  property  in  the  goods,  and  also  the  right  of  posses- 
sion. The  goods  were  taken  out  of  the  possession  of  the 
defendants,  and  therefore  the  plaintiff  was  bound  to  shew 
his  title:  Forman  v.  Dawes,  C.  &  M.  129,  shews  that 
even  when  there  is  no  denial  of  the  plaintiff's  property  in 
the  goods  there  must  be  some  evidence  to  connect  the 
plaintiff  with  the  property.  The  defendants  ought  to  have 
a  new  trial  on  the  merits.  There  is  no  answer  to  the 
affidavits  filed  on  their  behalf 

Richards,  C.  J.— The  law  as  applicable  to  replevin  in 
England  seems  correctly  laid  down  in  1  W ms.  Saund.  347, 
note  1,  as  follows ;  "  Where  the  defendant  took  the  goods 
in  another  place  than  is  mentioned  in  the  declaration,  he 
may  plead  non  cepit,  and  give  that  fact  in  evidence,  and 
nonsuit  the  plaintiff.  But  the  defendant  cannot  have  a 
return  of  the  goods  under  this  plea."  If,  then,  we  are  to 
adhere  to  the  rules  of  pleading  and  practice  established  in 
replevin,  when  the  action  is  brought  under  our  statute 
under  circumstances  when  it  would  not  lie  except  under 
the  provisions  of  our  statute  authorizing  the  bringing  of 
replevin  when  trespass  or  trover  will  lie,  still  under  the 
plea  of  non  cepit  the  defendant  cannot  dispute  the  plaintiff's 
property,  which  must  be  denied  by  a  special  plea :  Bui 
N.  P.  54  a. 

I  do  not  understand  the  defendants  contended  at  the 
trial,  that  because  the  timber  was  cut  and  taken  by  the 
defendants  from  a  lot  different  from  that  mentioned  by 
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the  plaintiff  in  his  declaration — namely,  from  lot  13  instead 
of  12 — therefore  under  the  plea  of  non  cepit,  the  place  being 
a  material  averment  in  the  declaration  put  in  issue  hy  the 
plea,  the  plaintiff  should  have  been  nonsuited. 

I  understand  rather,  that  defendants  contended,  haviug 
proved  that  the  trees  were  not  cut  on  12,  the  lot  owned  b}^ 
the  plaintiff,  but  on  13,  which  was  owned  by  parties  in 
privity  with  whom  defendants  claimed,  therefore  they  were 
entitled  to  a  verdict  because  the  timber  was  not  the  plain- 
tiff's. In  this  view  they  were  clearly  wi'ong,  for,  by  the 
authority  referred  to,  under  non  cepit  they  could  not  dispute 
the  plaintiff's  property  in  the  timber. 

Then  under  the  plea  that  the  goods  are  the  goods  of  the 
defendants,  and  not  of  the  plaintiff,  as  alleged,  the  defend- 
ants clearly  failed.  Prima  facie, ^  the  goods  having  been 
taken  out  of  the  plaintiff's  possession  they  were  his  goods, 
and  defendants  only  pleaded  aflB.rmatively  that  they  were 
theirs,  and  they  failed  to  shew  that  on  the  trial. 

I  do  not  see  that  on  the  facts  proved  at  the  trial,  and  the 
way  the  case  was  placed  before  the  court,  the  defendants 
have  any  right  to  complain  of  the  verdict. 

It  is  considered  essential  in  England  that  the  place  where' 
the  goods  were  taken  should  be  stated  in  the  declaration, 
and  it  was  a  good  ground  of  demurrer  if  not  so  stated  : — See 
1  Wms.  Sauncl.,  as  above  referred  to.  Our  replevin  act, 
however,  seems  to  contemplate  a  different  form  of  declara- 
tion in  suits  like  the  present. 

Sec.  18  of  Consol.  Stat.  U.C.  ch.  29,  enacts,  that  "  when 
the  action  is  founded  on  a  wrongful  taking  and  detention 
of  the  property,  it  shall  not  be  necessary  for  the  plaintiff 
to  state  in  his  declaration  a  place  certain  within  the  city, 
town,  township,  or  village,  as  the  place  at  which  the 
property  was  taken." 

Sec.  19  requires  the  defendant  v/ho  wishes  to  justify  or 
avow  the  right  to  take  or  distrain  the  property  in  or  upon 
any  place  in  respect  of  which  the  same  might  be  liable  to 
forfeiture,  or  to  distress  for  rent  or  damage  feasant,  &c., 
by  reason  of  an}^  law,  usage,  or  custom  at  the  time  when, 
2 — VOL.  XXIX.  U.C.R. 
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existing  and  in  force,  he  shall  state  in  his  plea  of  justifi- 
cation or  ayowry  a  place  certain  within  the  city,  town, 
township  or  village  within  the  county,  as  the  place  at  which 
such  property  was  so  distrained  or  taken. 

The  13th  section  enacts,  that  when  replevin  is  brought 
for  goods,  chattels,  or  other  personal  property  distrained 
for  any  cause,  the  venue  shall  be  laid  in  the  county  in 
which  the  distress  has  been  made,  but  in  other  cases  it  may 
be  laid  in  any  county. 

Sec.  15  provides,  that  the  defendant  shall  be  entitled  to 
the  same  pleas  in  abatement  or  bar  as  heretofore,  and  may 
plead  as  many  pleas  in  defence  as  he  thinks  necessary,  each 
of  which,  if  the  action  was  trespass  and  the  taking  com- 
plained of,  or  detinue  and  the  detention  only  complained 
of,  would  constitute  a  legal  defence. 

By  these  provisions  of  the  statute,  varying  the  form  of 
declaration  in  substantial  matters,  requiring  the  defendant 
to  introduce  the  place  of  the  taking  when  his  right  to  take 
it  is  incident  to  the  place,  the  matter  of  the  venue  when 
the  action  is  not  for  property  distrained,  and  permitting 
pleas  adapted  to  trespass  and  detinue  as  a  defence,  the 
legislature  seem  to  have  intended  that  when  the  action 
is  brought  for  property  not  wrongfully  distrained,  but 
property  which  has  been  otherwise  wrongfully  taken  or 
detained,  the  course  of  pleading  and  practice  shall  be  more 
in  the  nature  of  proceedings  in  trespass  and  detinue  than 
what  may  be  strictly  called  the  action  of  replevin. 

Here  the  plaintiff's  case  is  clearly  one  where  the  defend- 
ants, instead  of  resorting  to  law  to  determine  whether  the 
property  belonged  to  the  plaintiff  or  not,  chose  to  take 
it  themselves  under  circumstances  fully  warranting  an 
action  of  trespass.  At  the  trial  the  case  was  conducted  as 
if  it  was  trespass,  and  the  ruling  of  the  judge  on  the 
questions  presented,  if  the  action  had  been  one  of  trespass, 
was  undoubtedly  correct,  and  that  ruling  was  not  objected 
to  at  the  trial. 

I  do  not  think  we  should  grant  a  new  trial  on  the  ground 
of  misdirection,  or  that  the  verdict  is  in  fact  against  law 
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and  evidence.  If  that  fact  of  the  declaration  referring  to 
the  place  of  the  taking  was  struck  out  (and  under  our 
statute  there  is  no  reason  why  as  to  the  sort  of  taking 
complained  of  in  this  action  it  should  be  there)  then  the 
verdict  is  clearly  right  on  the  evidence.  The  point  as  to 
the  peculiar  nature  of  that  statement  in  replevin,  and  the 
plea  of  non  cepit  moclo  et  forma  as  applicable  to  it,  did  not 
attract  the  attention  of  the  parties  or  of  the  court;  and  as 
the  substantial  right  of  the  plaintiff  to  recover  was  shewn 
by  the  evidence,  I  do  not  think  we  are  called  upon  to  open 
the  case  again  on  the  technical  question  as  to  whether  the 
plaintiff  might  not  have  been  nonsuited  on  these  pleadings, 
though  the  plaintitf,  as  the  law  now  is,  was  not  in  any  way 
bound  to  put  that  special  matter  in  his  declaration,  on 
which  the  case  might  have  turned  had  it  been  properly 
submitted  to  the  court  at  nisi  prius. 

[The  learned  Chief  Justice  then  referred  to  and  com- 
mented on  the  affidavits,  and  the  application  for  a  new 
trial  on  the  merits,  and  proceeded.] 

It  is  not  suggested  that  the  plaintiff  is  not  a  responsible 
person ;  and  if  he  has  committed  a  trespass  on  lot  13,  by 
going  on  it  and  cutting  the  trees  and  converting  them  into 
timber,  the  owner  of  lot  13  can  bring  trespass  against  him 
and  recover  the  full  value  of  the  trees  and  all  damages  the 
owners  have  sustained.  The  jury  then  can  take  into  con- 
sideration all  the  circumstances.  If  they  believe  the  plain- 
tiff wantonly  and  dishonestly  cut  down  the  timber  intend- 
ing to  cheat  the  owner,  the  jury  will  punish  him  accordingly. 
But  if  they  believe  he  acted  in  good  faith,  they  will  give 
the  owner  of  13  a  fair  recompense  for  the  trees  that  were 
taken  from  that  lot,  and  for  any  further  injury  sustained 
that  may  be  fairly  considered  proper  and  right,  and  in  that 
way  substantial  justice  can  be  done  between  the  parties. 

Morrison,  J.,  concurred. 

Adam  Wilson,  J. — The  whole  question  is  this : 

The  plaintiff  has  alleged  that  the  defendants  took  his 
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timber  from  "  the  west  half  of  lot  number  12,  in  the  third 
concession  of  Tiny."  Is  he  not  bouDd  to  prove  the  taking 
to  have  been  from  that  particular  locality  ? 

He  was  not  obliged,  by  the  18th  section  of  the  Replevin 
xict,  to  have  stated  in  his  declaration  a  place  certain  as  the 
place  at  which  the  property  was  taken  ;  but  he  has  stated 
it,  and  must  he  not  prove  it  on  a  plea  traversing  the 
taking  ? 

In  trespass  q.  c.  f.  the  place  is  put  in  issue  by  not  guilty 
by  the  new  rules;  and  to  a  count  for  entering  land  and 
taking  the  plaintiff's  goods,  it  seems  a  plea  of  liberum  tene- 
mentum  is  a  good  answer  to  the  taking  of  the  goods  as 
well  as  to  the  entry  :  Harvey  v.  Bridges,  1  Ex.  261 ;  Pratt 
V.  Pratt,  2  Ex.  413 ;  see  also  Bond  v.  Doionton,  2  A.  &  E. 
26. 

The  title  was  not  sought  to  be  raised  at  the  trial  as  was 
supposed,  but  simply  whether  the  taking  was  at  the  place 
asserted,  and  for  this  purpose  the  site  of  the  boundaries 
was  necessarily  and  properly  admissible. 

This  record  would  be  evidence  against  the  defendants  in 
another  action,  if  a  recovery  were  had  by  the  plaintiff,  and 
it  may  be  the  plaintiff  had  some  particular  object  in  stating 
the  place  as  he  has  done. 

In  the  case  before  stated,  of  a  count  in  trespass  charging 
a  breaking  of  the  close  and  taking  the  plaintiff's  goods 
there,  that  states  an  injury  in  its  nature  local,  and  it  must 
be  proved  where  laid.  Then  the  reason,  and  almost  the 
only  one,  for  adding  the  second  count,  is  in  order  to  avoid 
the  locality;  it  is  for  taking  goods  generally  :  per  Buller,  J., 
in  Smith  V.  Miller,  1  T.  R.  479. 

If  the  common  count  in  trespass  for  taking  goods  were 
to  state  locality,  would  the  plaintiff  be  bound  to  prove  it,  if 
he  had  stated  it  as  descriptive  of  the  offence  and  not  as 
venue  ? :  Steph.  Pig.,  1st  ed.,  291 ;  Chy.  on  Pig.,  6th  ed.,  395, 
B.  N.  P.,  p.  5 ;  B.  N.  P.  5,  as  to  slander. 

I  am  not  satisfied  he  would.  I  incline  to  think  he  would 
not.  But  the  difierence  in  replevin  is,  that  locality  was. 
always  important,  and  by  section  18  it  is  no  longer  nec^s- 


TOWNSHIP  OF  TORONTO  V.  M'BRIDE  ET  AL.  IS 

sary  to  state  a  place  certain  ;  yet  by  sec.  14,  all  the  pro- 
ceedings are  to  be  according  to  the  practice  in  England, 
where  locality  still  prevails.  Now  here  the  plaintiff  does 
not  take  the  benefit  of  dispensing  with  the  locality.  Then 
why  should  he  not  be  bound  by  it  ? 

To  this  count  the  defendant  might  plead  not  possessed 
or  liherum  tenementiim  as  to  the  land. 

Rule  discharged. 


The  Corporation  of  the  Township  of  Toronto  v. 
McBride  et  al.,  Executors  of  William  McBride. 

School  trustees — Loan  to — Personal  liability — Change  of  school  site — 
C.  S.  U.  C.  ch.  64.  sec.  30, 

Two  of  the  trustees  of  a  school  section,  wishing  to  change  the  school 
site,  called  a  meeting  of  the  freeholders  and  householders,  who  rejected 
the  proposal.  The  two  trustees  thereupon  chose  an  arbitrator,  assuming 
to  act  under  sec.  30  Consol.  Stai.  U.  C.  ch.  G4,  but  none  svas  chosen  by 
the  freeholders  and  householders,  and  under  the  advice  of  the  deputy 
superintendent  the  trustees  called  another  meeting,  at  which  a  motion 
to  appoint  such  arbitrator  was  rejected.  The  trustees'  arbitrator  and 
the  local  superintendent  thereupon  made  an  award  changing  the  site. 
A  special  meeting  was  then  called  to  consider  how  the  money  should 
be  raised  to  carry  out  the  change,  at  which  the  conduct  of  the  trustees 
and  the  change  were  strongly  disapproved  of.  The  two  trustees  there- 
upon petitioned  the  township  council,  stating  that  the  rate-payers  were 
desirous  of  purchasing  a  new  site,  and  asking  for  a  loan  of  $400  "  for 
which  the  trustees  will  bind  themselves  to  pay  the  interest  annually, 
and  the  principal  when  due."  This  was  granted,  and  secured  by  two 
instruments,  as  follows  : — 

"We,  the  undersigned,  Trustees  of  School  Section  No.  11,  do  hereby 
promise  to  pay  the  treasurer  of  the  Corporation  of  Toronto  Township, 
on,"  &c. 

(Signed)  M,|t^.^,^j^^^„ 

with  the  corporate  seal  affixed.  The  money  was  expended  for  the 
purpose  mentioned.  The  township  corporation  having  sued  the  two 
trustees  individually  on  these  notes,  and  on  the  common  counts  : 

Held,  that  they  could  not  recover  on  the  notes,  for,  .1.  They  were  pay- 
able to  the  treasurer,  not  to  the  plaintifls,  and  were  not  negotiable  ;  and 
2.  The  defendants  were  not  personally  liable  upon  them. 

Held,  also,  Wilson,  J.,  dissenting,  that  defendants  were  not  liable  upon 
the  common  counts  either,  for  the  intention  of  all  parties  plainly  was 
that  the  trustees  as  a  corporation  should  be  bound,  not  the  defendants 
personally  ;  and  there  being  no  fraud  or  concealment  on  their  part,  the 
fact  that  they  as  a  corporation  had  no  authority  to  borrow,  nor  the 
plaintiflPs  to  lend,  could  not,  under  the  circumstances,  make  them  per- 
sonally liable. 
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Semble,  per  Richards,  C.  J.,  that  under  sec.  30,  the  difiference  of  opinion 
as  to  the  change  of  site  authorized  a  reference  to  arbitration  ;  but  that 
the  refusal  of  the  freeholders  and  householders  to  name  an  arbitrator 
did  not  enable  the  other  two  arbitrators  to  proceed,  the  proper  course 
being  to  compel  the  appointment  by  mandamus. 

Per  Adam  Wilson,  J.,  the  difference  of  opinion  must  be  as  to  the  position 
of  the  new  site,  after  a  change  has  been  agreed  to  by  the  rate-payers, 
not  as  to  whether  there  shall  be  a  change  5  and  the  arbitration  there- 
fore was  unauthorized. 

Action  on  two  promissory  notes,  dated  9th  January, 
1868,  made  by  testator,  for  $200  each,  payable  to  plaintifis, 
with  interest;  and  on  the  common  counts. 

Pleas  1.  Denial  of  making  the  notes. 

2.  On  equitable  grounds,  that  the  notes  were  made  for 
money  lent  by  the  plaintiffs  to  the  corporation  of  the 
school  trustees  of  school  section  number  eleven  of  the 
township  of  Toronto,  for  the  jourpose  of  aiding  in  building 
a  new  school  house  in  that  section,  and  they  were  made 
by  the  testator  and  by  James  Dale,  two  of  the  trustees  of 
the  section,  under  the  corporate  seaFof  the  section,  as  and 
intended  to  be  notes  of  the  said  school  corporation  :  that 
the  moneys  so  lent  by  the  plaintiffs  were  laid  out  and  ex- 
]>ended  in  building  a  new  school  house  in  the  section,  and 
it  was  the  intention  of  the  plaintiffs  and  of  the  testator 
that  the  testator  should  not  in  any  way  be  personally 
liable  to  repay  the  money  so  lent,  but  that  the  notes 
should  be  made  as  aforesaid^  and  that  they  should  be 
delivered  to  and  be  received  by  the  plaintiffs  as  the  notes 
of  the  school  corporation,  and  not  as  the  personal  notes  of  the 
testator  :  that  the  notes  were  so  delivered  to  and  received 
by  the  plaintiffs,  but  owing  to  the  manner  in  which  the 
notes  were  drawn,  the  plaintiffs,  contrary  to  the  intention 
of  the  parties,  and  against  equity  and  good  conscience, 
seek  to  make  the  defendants,  as  executors  of  the  testator, 
liable  for  the  notes ;  and  that  there  never  Avas  any  consi- 
deration or  value,  other  than  as  aforesaid,  for  the  making 
of  the  notes,  or  for  the  payment  of  them. 

3.  To  the  common  counts,  never  indebted. 
Issue  was  taken  on  the  first  and  third  pleas. 
Replication  to  the  second  plea,  that  the  new  school  house 
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in  the  plea  mentioned  was  not  on  the  site  of  the  esta- 
blished school  house  for  the  said  section,  but  on  a  new  site, 
to  which  the  testator  and  Dale  desired  to  change  the  said 
school  house :  that  in  their  written  application,  signed  by 
them  respectively,  to  the  council  of  the  corporation  of  the 
said  township,  for  the  loan  in  the  plea  mentioned,  the 
testator  and  Dale  represented  to  the  council  that  the  rate- 
payers of  the  said  section  were  desirous  of  purchasing 
such  new  site  and  of  building  a  new  school  house  thereon; 
and  upon  the  faith  of  and  relying  on  such  representation, 
(but  without  any  express  agreement  on  the  plaintiffs'  part, 
that  the  testator  and  Dale  should  not  be  personally  liable) 
the  plaintiffs  lent  the  testator  and  Dale  the  money  afore- 
said ;  whereas  in  truth  and  in  fact  the  rate-payers  of  the 
section  were  not  then  nor  at  any  time  desirous  of  purchas- 
ing such  new  school  site,  or  of  erecting  such  new  school 
house  thereon,  but,  on  the  contrary,  such  proposed  change 
of  site  was  without  the  consent  and  against  the  will  of 
the  majority  of  the  rate-payers  expressed  at  a  special 
meeting  of  the  freeholders  and  householders  of  such  sec- 
tion duly  called  to  consider  the  matter,  and  such  difference 
as  to  change  of  site  had  not  been  and  was  not  submitted 
to  arbitration,  according  to  the  statute  in  that  behalf,  all 
which  the  testator  and  Dale  well  knew  at  the  time  of  the 
making  of  such  representations :  that  the  new  school 
house  never  was  used  by  the  rate-payers  of  the  section  as 
the  school  house  of  the  section;  and  by  reason  of  the  pre- 
mises the  testator  and  Dale  as  such  two  trustees  had  no 
power  on  behalf  of  the  school  corporation  to  borrow  the 
said  money  for  the  purpose  aforesaid,  or  to  make  the  said 
promissory  notes  to  be  binding  on  the  corporation  of  the 
school  trustees ;  and  the  plaintiffs  were  unable  to  levy  on 
the  taxable  property  of  the  said  section  any  sum  for  pay- 
ment of  the  interest  or  principal,  or  any  part  thereof ;  and 
a  by-law  of  the  said  township  corporation,  passed  for 
that  purpose,  was  afterwards,  in  due  course  of  law,  quashed 
by  the  Court  of  Queen's  Bench.  And  so  the  plaintiffs  say, 
that  the  testator  and  Dale  obtained  the  loan  from  the  plain- 
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tiffs  by  misrepresentation,  and  they  gave  the  promissory 
notes  binding  on  themselves  personally,  and  not  on  the 
school  corporation,  and  the  defendants  as  executors  as 
aforesaid  ought  in  equity  and  good  conscience,  as  well 
as  in  law,  to  pay  the  amount  of  the  notes  to  the  plaintiffs. 
Issue. 

The  cause  was  tried  at  the  last  fall  assizes  at  Toronto, 
before  Richards,  C.  J. 

The  notes  were  produced  and  proved.  They  were  in 
the  following  form :  "  We  the  undersigned  trustees  of 
school  section  No.  11,  do  hereby  promise  to  pay  the 
treasurer  of  the  corporation  of  Toronto  Township  on  or 
before,"  &;c. 

(Signed)       William  T.  McBride,  )  m     ,  a  -, 

James  Dale,  j  J-™^ee&.  [i^.h.j 

The  corporate  seal  was  affixed. 

It  appeared  that  on  the  17tli  November,  1862,  at  a 
meeting  of  ratepayers  of  the  section,  it  was  moved  tliat 
the  school  site  be  moved  to  the  side  line  between  lots  five 
and  six.  It  was  moved  in  amendment  that  the  school  site 
should  remain  where  it  was.  The  amendment  was  carried 
by  a  vote  of  eighteen  to, six. 

It  was  stated  at  thQ  meeting  by  the  testator  and  Dale 
that  William  Johnston  would  act  as  arbitrator  on  behalf 
of  the  trustees,  to  arbitrate  on  changing  the  site  of  the 
school  house. 

On  the  5th  of  December,  1862,  at  a  meeting  of  the  rate- 
payers of  the  section,  it  was  moved  that  William  Hawkins 
should  act  as  arbitrator  on  behalf  of  the  ratepayers  on 
changing  the  site  of  the  school  house,  and  it  was  moved 
in  amendment  that  the  meeting  should  adjourn,  which  was 
carried. 

On  the  27th  December,  1862,  the  testator  and  Dale  as 
trustees  petitioned  the  council  of  the  township,  stating 
that  the  ratepayers  were  desirous  of  purchasing  a  new 
school  site  and .  erecting  a  new  school  house  thereon,  and 
praying  for  a  loan  of  $400  for  five  years,  to  assist  in  pay- 
ing for  the  same,  and  praying  also  that  the  township 
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'*  would  grant  a  loan  of  $400  to  the  trustees  of  the  said 
school  section  for  two  and  three  years,  for  which  the  trus- 
tees will  bind  themselves  to  pay  the  interest  annually  and 
principal  when  due." 

Some  proceedings  before  the  27th  of  December  must 
have  been  taken  with  respect  to  an  arbitration,  for  on 
the  18th  of  December,  1862,  James  McGuire  and  W. 
Johnston  made  an  award,  reciting  the  controversy  between 
the  testator  and  Dale,  trustees,  and  the  inhabitants  of 
the  school  section,  and  decided  that  the  school  site  should 
be  changed  from  where  it  then  was  to  the  easterly  angle 
of  the  west  half  of  lot  six  on  the  third  concession  east 
of  the  centre  road.  This  award  was  made  by  Johnston, 
who  had  been  nominated  by  the  two  trustees,  and  by 
McGuire  as  the  nominee  of  the  local  superintendent,  as 
that  was  the  course  recommended  by  the  deputy  superin- 
tendent of  education  in  his  letter  on  this  subject  of  the 
25th  November,  1862,  to  Mr.  Johnston. 

On  the  26th  December,  1862,  at  a  special  meeting  called 
for  the  purpose  of  considering  the  manner  in  which  the 
money  should  be  raised  to  meet  the  expense  of  erecting  a 
new  school  house  and  appendages,  a  very  strong  resolution 
was  passed  against  the  two  tmstees  for  the  course  they 
had  pursued  with  respect  to  this  matter,  and  against  the 
change  of  the  school  site. 

On  the  14th  January,  1863,  the  auditors  presented  their 
report,  which  was  taken  into  consideration  the  same  day, 
at  the  annual  school  meeting. 

The  second  clause  of  the  report  was  as  follows:  "We 
submit  for  your  determination  an  abstract  of  the  receipts 
and  disbursements  of  money  charged  for  expenses  of  arbi- 
tration on  the  change  of  site  of  school  house,  and  for  the 
erection  of  new  school  house. 

To  Cash  from  Township  Municipality.  $400  00 

By  Cash  paid  James  Malcolmson  for  erection  of  a  new 


And  this  second  clause  the  meeting  declined  to  approve  of 
or  adopt,  but  decided  that  it  should  not  be  adopted. 
3 — VOL.  XXIX,  U.C.E. 


school  house  

Cash  paid  for  arbitration  on  school  site 


$400  00 
21  52" 
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On  the  16th  January,  1863,  at  an  adjournment  of  the 
meeting  of  the  26th  December,  1862,  it  v/as  moved  and 
carried,  that  it  was  inexpedient  and  unnecessary  to  sanction 
the  raising  of  any  money  to  meet  the  expenses  of  erecting 
a  new  school  house,  and  that  the  second  clause  of  the 
auditors'  report  should  be  rescinded. 

Upon  this  evidence  a  verdict  was  taken  for  the  plaintiffs 
for  $542,  leave  being  reserved  to  defendants  to  move  to 
enter  a  verdict  in  their  favor  or  a  nonsuit,  the  court  to  be 
at  liberty  to  draw  inferences  of  fact. 

In  Michaelmas  term  last,  McMichael  obtained  a  rule 
calling  on  the  plaintiffs  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  verdict  entered  for  the  de- 
fendants, or  a  nonsuit,  on  the  leave  reserved  at  the  trial,  on 
the  ground  that  the  verdict  was  contrary  to  law  and 
evidence,  and  for  misdirection,  in  ruling  that  the  documents 
declared  upon  were  promissory  notes,  although  under  seal, 
and  that  the  plaintiffs  could  sue  upon  them  although  they 
were  payable  to  the  plaintiffs'  treasurer,  and  that  they 
were  the  notes  of  the  testator  and  Dale  individually,  and 
not  of  the  trustees  of  the  school  section  in  their  corporate 
character;  and  that  the  loan  of  money  was  to  the  testator 
and  Dale  personally,  and  not  to  them  as  trustees  as 
aforesaid. 

In  Hilary  term  last,  Harrison,  Q.  C,  shewed  cause.  All 
about  the  change  of  school  site  was  illegal,  for  the  rate-payers 
had  always  opposed  and  voted  against  it :  Consol.  Stat.  U.  C. 
ch.  64,  sec.  30.  The  award  also  was  illegal,  because  the 
ratepayers  never  appointed  an  arbitrator,  and  there  was  no 
power  to  proceed  in  such  a  case  by  compulsorily  appointing 
one  for  them,  or  by  proceeding  without  him:  Ibid.  The 
ratepayers  repudiated  the  award  so  made,  and  also  the 
auditors'  report  relating  to  the  change  of  site,  the  erection 
of  the  school  house,  the  money  borrowed  fca^  it,  and  the 
award.  The  money  was  borrowed  by  the  two  trustees  on 
their  personal  security.  The  addition  of  the  school  section 
seal  to  the  notes,  or  of  the  word  "  Trustees''  to  the  names 
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signed  to  the  notes,  did  not  make  them  binding  on  the 
school  corporation,  nor  the  deed  of  the  two  trustees  per- 
sonally:  Clement  v.  Gunhouse,  5  Esp.  83;  In  re  The  General 
Estates  Co.,  18  L.T.N.S.  894,  457;  Foster  v.  Geddes,  14  U. 
C.R.  239;  Vance  v.  King,  21  U.C.R  187;  Bank  of  Mon- 
treal V.  Delatre,  5  U.C.R  362;  Oiuen  v.  Van  Uster,  10 
C.B.  318;  Armour  v.  Gates,  8  C.R  548;  Bank  of  Montreal 
V.  Smart,  10  C.R  15;  3Iare  v.  Charles,  5  R  &;  B.  978; 
Nicholls  V.  Diamond,  9  Ex.  154;  Coiirtauld  v.  Saunders, 
16  L.T.N.S.  5G2.  School  trustees  have  no  power  to  make 
promissory  notes  or  to  contract  debts  unless  for  certain 
purposes:  Thomas  v.  Wilson, 20  U.C.R.  331;  Bank  of  Mon- 
treal V.  Smart,  10  C.  P.  15.  The  defendants,  if  disputing  the 
plaintiffs'  right  to  sue  on  the  notes,  should  have  pleaded 
that  the  plaintiffs  were  not  holders  of  the  notes.  The 
court  might  have  allowed  the  formal  objection  to  the 
plaintiffs'  suing  to  be  cured  by  the  treasurer  endorsing  the 
notes  to  the  plaintiffs :  Peck  v.  Phippon,  9  U.C.R.  73.  The 
plaintiffs  may  adopt  this  note  and  sue  on  it:  LindusY. 
Bradwell,  5  C.B.  583;  Ross  v.  Godd,  7  U.C.R.  64;  Auldjo 
V.  McDougall,  3  O.S.  199.  The  plaintiffs  can,  at  any  rate, 
sue  for  the  original  consideration  on  the  common  counts  : 
Hambly  v.  Trott,  Cowp.  371;  Lee  v.  Woodside,  22  U.C.R. 
15;  B.  &  L.  Free,  3d  ed.,  47. 

McMichael  supported  the  rule.  The  note  being  payable 
to  the  treasurer  and  not  negociable,  it  cannot  be  endorsed. 
The  corporate  seal  being  affixed,  or  if  it  is  to  be  treated  as 
the  seal  of  the  two  trustees  then  their  seal  being  affixed, 
must  prevent  the  instruments  operating  as  promissory 
notes;  they  are  deeds:  Cullen  v.  Nickerson,  10  CP.  549; 
Coivie  V.  Stirling,  6  E.  &  B.  333 ;  Merritt  v.  Maxwell,  14 
U.C.R.  50;  City  Bank  v.  Cheney,  15  U.C.R.  400;  Wilson 
V.  Gates,  16  U.C.R.  278;  Aggs  v.  Nicholson,  1  H.  &  N.  165  ; 
Lindus  Y.Melrose,  29  L.T.  Rep.  215.  The  two  trustees 
did  not  borrow  the  money  personally,  nor  did  they  intend 
to  do  so,  nor  did  the  plaintiffs  lend  to  them  in  their  private 
capacity.  The  plaintiffs  plainly  exceeded  their  powers  in 
lending  the  money  and  in  taking  the  notes,  and  they 
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cannot  now  sue  for  it :  Collen  v.  Wright,  7  E.  &  B.  301 ; 
Consol.  Stat.  U.  C,  ch.  64,  sec.  27,  sub-sec.  20,  and  sees.  30, 
35.  He  also  cited  Fisher  v.  School  Trustees  of  Plympton, 
8  CP.  73;  Williams  v.  School  Trustees  of  Plympton,  7  CP. 
559;  Bank  of  Upper  Canada  v.  Ruttan,  22  TJ.CK-.  451. 

Richards,  C  J. — The  30tli  section  of  the  Common 
School  Act,  Consol.  Stat.  U.  C.  ch.  64,  enacts,  that  no  steps 
shall  be  taken  *  *  for  changing  the  site  of  an  estab- 
lished school-house  without  calling  a  special  meeting  of  the 
freeholders  and  householders  of  their  section  to  consider 
the  matter ;  and,  in  case  of  a  difierence  as  to  the  site  of  a 
school-house  between  the  majority  of  the  trustees  and  a 
majority  of  the  freeholders  and  householders  at  such  special 
meeting,  each  party  shall  choose  an  arbitrator,  and  the 
local  superintendent,  or  in  case  of  his  inability  to  attend, 
any  person  appointed  by  him  to  act  on  his  behalf,  shall  be 
a  third  arbitrator,  and  such  three  arbitrators,  or  a  majority 
of  them,  shall  finally  decide  the  matter. 

In  Williams  v.  The  School  Trustees  of  Plympton  (7  C 
P.  559),  the  learned  Chief  Justice  used  the  following  lan- 
guage :  "  It  is  quite  clear  that  the  trustees  of  a  school  have 
no  authority  to  take  steps  to  change  the  site  of  a  school- 
house,  without  first  calling  a  special  meeting  of  the  free- 
holders and  householders  of  their  section.  If  the  majority 
at  this  meeting  concur  with  the  trustees,  or  a  majority  of 
them,  then  the  matter  can  proceed ;  but  if  not,  then  a  re- 
ference must  take  place  under  the  11th  section  of  the  act 
of  1850,  and  the  arbitrators  appointed  in  conformity  mth 
that  section,  '  shall  finally  decide  the  matter.'  " 

The  trustees  there  called  a  meeting.  The  majority 
assembled  differed  from  them  ;  "  and  that  difierence  "  the 
Chief  Justice  remarks,  "  left  the  trustees  without  authorit}^ 
to  make  the  change  they  recommended,  but  it  did  not 
prevent  further  proceedings.  The  proper  step  to  have 
been  taken  was,  to  have  appointed  arbitrators." 

Here  the  first  special  meeting  was  held  on  the  17th 
November,  1862,  when  the  resolution  that  the  site  should 
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continue  where  it  "was  was  carried  by  a  vote  of  eighteen 
to  six.  McBride,  one  of  the  trustees,  moved  that  William 
J ohnston  should  act  as  arbitrator  on  behalf  of  the  trustees, 
to  arbitrate  on  changing  the  site  of  the  school-house.  This 
motion  was  seconded  by  James  Dale,  another  trustee.  It 
does  not  appear  that  any  one  was  named  to  act  on  behalf 
of  the  freeholders  and  householders  of  the  section. 

Mr.  Johnston,  the  arbitrator  named,  appears  to  have 
written  on  the  same  day,  17th  November,  to  the  superin- 
tendent of  education,  for  information  as  to  how  he  Avas  to 
act,  for  a  letter  was  put  in  from  the  deputy  superintendent 
addressed  to  him,  dated  25th  November,  1862.  In  this  the 
deputy  superintendent  stated  that  the  trustees  should  call 
another  meeting  of  the  inhabitants,  and  give  notice  of  the 
intended  proceedings  in  regard  to  an  arbitration.  Should 
the  meeting  then  refuse  to  appoint  an  arbitrator  to  select 
a  site,  the  one  chosen  by  the  trustees  and  the  local  superin- 
tendent, (who  is  ex-offiycio  an  arbitrator  in  the  case,)  being 
a  majority  of  the  arbitrators,  can  proceed  to  select  the  site. 
As  the  law  says  that  the  arbitrators,  or  a  majority  of  them, 
can  select  the  site,  the  refusal  of  the  meeting  to  comply 
with  the  law  cannot  be  allowed  to  obstruct  its  legitimate 
operation  in  the  selection  of  a  site." 

On  the  5th  December  a  meeting  was  called  by  the  trus- 
tees for  the  purpose  of  choosing  an  arbitrator  on  behalf  of 
the  rate-payers,  to  arbitrate  on  changing  the  site  of  the 
school  house. 

A  motion  was  made  and  seconded,  that  William  Hawkins 
should  act  as  arbitrator  on  behalf  of  the  rate-payers.  This 
was  lost.  It  was  then  moved  and  carried  that  the  meeting- 
adjourn. 

On  the  18th  December,  James  McGuire  and  Willia^m 
Johnston  made  an  award  on  the  subject,  reciting  that  the 
matter  in  controversy  between  McBride  and  Dale,  trustees, 
and  the  inhabitants  of  school  section  No.  11,  in  the  town- 
ship of  Toronto,  had  been  submitted  to  them  as  arbitrators, 
as  by  the  submission  in  writing,  bearing  date  9th  December, 
1862,  would  appear. 
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This  submission,  I  understand,  was  signed  by  the  trus- 
tees, and  McGuire  was  either  the  local  superintendent  or 
appointed  by  him  to  act  in  the  matter. 

On  the  26th  December  a  special  meeting  was  called,  to 
take  into  consideration  the  manner  in  which  the  money 
should  be  raised  to  meet  the  expenses  of  erecting  a  new 
school  house  and  the  appendages.  A  resolution  was  passed 
censuring  the  trustees,  declaring  the  change  in  the  site  highly 
injurious  in  its  character,  and  to  the  welfare  of  the  section, 
and  expressing  their  opinion  that  the  duties  of  trustees 
had  been  handed  over  to  men  utterly  reckless  of  personal 
rights,  and  utterly  indifferent  to  the  wishes  of  a  majority 
of  the  freeholders  and  householders  of  the  section.  They 
appointed  a  committee  to  confer  with  the  chief  superin- 
tendent of  education  on  the  question  of  the  change  of  the 
site,  and  the  manner  of  raising  money  for  the  construction 
of  the  school  house,  and  to  take  such  other  steps  as  they 
might  deem  expedient  in  the  matter ;  and  they  adjourned 
the  meeting  until  Friday,  16th  January,  1863. 

On  the  27th  December,  1862,  a  petition  was  directed  to 
the  plaintiffs,  entitled  "The  petition  of  the  undersigned 
trustees  of  school  section  No.  11"  as  follows  :  "The  rate- 
payers of  school  section  No.  11  are  desirous  of  purchasing 
a  new  school  site  and  erecting  a  new  school  house ; 
therefore  they  request  the  council  to  gTant  them  a  loan  of 
$400  for  five  years  to  assist  in  joaying  for  the  same.  The 
petitioners  would  further  pray  that  the  municipality  of 
Toronto  township  would  grant  a  loan  of  $400  to  the  trus- 
tees of  the  said  school  section  No.  11  for  two  and  three 
years,  for  which  the  trustees  will  bind  themselves  to  pay 
the  interest  annually,  and  the  principal  when  due.  And 
as  in  duty  bound  will  ever  pray, 

(Signed)      James  Dale,  )  m  , 

William  J.  McBride,  j  -^^'^^tees. 

On  the  9th  January  the  notes  sued  on  were  signed  by 
William  J.  McBride  and  James  Dale,  trustees,  and  just 
opposite  the  seal  of  the  school  section  was  affixed. 

On  the  14th  January,  1863,  the  annual  school  meeting 
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was  held  in  the  section,  and  after  other  matters  had  been 
disposed  of,  the  repoH  of  the  auditors  was  submitted,  as 
to  $400  received  from  the  township  by  the  school  trustees, 
and  $421.52  paid — to  James  Malcolmson  for  erection  of  a 
new  school  house  $400,  and  cash  paid  for*  arbitration  on 
skchool  site  $21.52,  The  meeting  refused  to  adopt  that 
portion  of  the  auditors'  report. 

The  matter  remained  apparently  in  this  shape  until  the 
19th  of  August,  1865,  when  the  municipality  of  the  town- 
ship, the  plaintiffs,  passed  a  by-law  to  levy  a  certain 
sum  on  school  section  No.  11,  in  Toronto  township,  for  the 
purpose  of  meeting  a  certain  loan  made  to  that  corporation 
on  the  27th  December,  1862.  The  by-law,  amongst  other 
things,  recited  that  school  section  No.  1 1  did  by  resolution 
bearing  date  27th  December,  1862,  borrow  of  that  munici- 
pality $400,  and  the  same  was  gi-anted  in  two  sums  of 
$200  each,  one  due  on  the  1st  day  of  January,  1865,  and 
one  on  the  1st  day  of  January,  1866.  The  by-law  then 
proceeded  to  state  that  for  that  year  $262  should  be  col- 
lected on  the  ratable  property  in  the  section,  and  paid  over 
to  the  treasurer,  to  meet  a  portion  of  the  said  loan  made  to 
the  said  school  section  No.  11,  on  the  27th  December,  1862, 
amounting  to  $400  and  interest,  due  on  the  1st  January, 
1865. 

This  by-law,  in  Easter  Term  29  Vic,  on  application  of  one 
of  the  rate-payers  of  the  section,  was  quashed,  apparently 
on  the  gTOund  that  the  municipality  had  no  power  to  lend 
money  to  the  school  trustees ;  that  the  loan  took  place  before 
the  passing  of  27  Vic.  ch.  17,  authorizing  township  councils 
to  loan  surplus  moneys  derived  from  the  Clergy  Reserve 
Fund  to  school  sections,  and  authorizing  the  trustees  to 
borrow  money  for  purchasing  school  sites ;  and  that  the 
section  35  of  the  Common  School  Act  authorized  the  town- 
ship council  to  gi'ant  authority  to  school  truste'es  to  borrow 
money  in  respect  to  school  sites,  but  in  that  event  they 
were  to  cause  to  be  levied  in  each  year  on  the  taxable  pro- 
perty in  the  section  a  sufficient  sum  for  the  payment  of  the 
interest  on  the  sum  borrowed  and  the  principal  within  ten 
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years,  and  as  the  by-law  was  not  in  conformity  Avith 
the  statute  in  that  respect,  that  was  another  ground  for 
quashing  it. 

From  all  this,  and  from  what  occurred  at  the  trial,  it 
seems  to  me  we  may  consider  the  facts  of  the  case  to  be  as 
follows  : 

Two  of  the  three  trustees  of  the  school  section  were 
of  opinion  that  the  school  site  should  be  changed  and  a 
new  school  house  erected.  They  called  a  meeting  of  the 
freeholders  and  householders  of  the  section  on  the  17th 
November,  who  rejected  the  proposal  by  a  large  majority. 

The  trustees,  acting  under  the  impression  that  where 
there  was  a  difference  between  the  majority  of  the  trustees 
and  the  majority  of  the  meeting,  that  each  party  should 
choose  an  arbitrator,  chose  William  Johnston  for  their 
arbitrator.  No  one  was  then  appointed  to  act  on  behalf 
of  the  freeholders  and  householders. 

Application  was  then  made  to  the  superintendent  of  edu- 
cation on  the  subject,  and  he  advised  another  meeting  to 
be  called  for  the  naming  of  an  arbitrator  on  the  part  of  the 
freeholders  and  householders.  A  motion  was  made  to 
name  a  gentleman  as  arbitrator.  That  was  negatived,  and 
a  motion  to  adjourn  the  meeting  was  then  carried. 

In  accordance  with  the  opinion  expressed  in  the  letter 
of  the  deputy-superintendent  of  education,  the  two  arbi- 
trators, one  named  by  the  trustees  and  the  other  the  local 
superintendent  of  education,  or  a  person  named  by  him, , 
met,  and  on  the  18th  December  made  their  award,  changing 
the  school  site. 

On  the  26th  December  another  special  meeting  was  called, 
to  take  into  consideration  the  manner  in  which  the  money 
was  to  be  raised  to  carry  out  the  proposed  change.  The 
meeting  passed  a  resolution  conveying  in  strong  language 
their  entire  disapproval  of  the  conduct  of  the  trustees,  and 
appointed  a  committee  to  confer  with  the  chief  superin- 
tendent of  education  on  the  question,  and  to  take  such 
other  steps  as  they  might  deem  expedient. 

The  next  day  the  trustees  applied  to  the  township  council 
for  a  loan,  and  it  was  granted  on  the  6th  of  January,  1863. 
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It  is  contended  that  these  trustees  acted  without  autho- 
rity :  that  they  had  no  right  to  change  the  site  after  it  had 
been  voted  down  at  the  first  meeting  :  that  they  acted 
wilfully  and  perversely,  and  induced  the  towQship  to  give 
them  this  money  under  pretence  that  the  rate-payers  of 
the  section  were  desirous  of  changing  the  site  of  the  school- 
house  ;  and  in  the  most  reckless  manner,  against  the  wishes 
of  the  large  majority  of  the  section,  persisted  in  spending 
the  money  in  building  a  school-house  not  wanted  or  re- 
quired by  the  people  of  the  section  :  that  the  money  so 
spent  was  not  for  the  benefit  of  the  inhabitants  of  the 
section;  and  as  it  was  obtained  by  the  two  trustees  by  their 
misrepresentation  and  fraud,  smd  on  their  express  promise 
to  repay  it :  that  the  plaintiflfs  ought  to  succeed  under  the 
common  counts,  if  not  under  the  count  on  the  note. 

As  to  the  right  to  arbitrate  in  case  of  difiference  of 
opinion,  the  language  used  in  giving  judgment  in  the  case 
of  Williams  v.  School  Trustees  of  Plympton,  7  C.  P.  559, 
seems  to  imply  that  in  the  event  of  there  being  a  difference 
of  opinion,  arbitration  was  the  proper  course.  I  think  we 
may  infer  that  the  school  tmstees  acted  in  good  faith  in 
that  view,  which  I  am  inclined  to  think  is  the  correct  one, 
and  named  their  arbitrator  at  the  meetinf^. 

The  freeholders  and  householders  having  then  failed  to 
name  their  arbitrator,  I  am  not  prepared  to  say  that  the 
\dew  of  the  deputy  superintendent  of  education  was  correct, 
that  in  the  event  of  their  refusing  to  name  an  arbitrator  at 
the  next  meeting,  the  one  named  by  the  trustees  and  the 
local  superintendent  could  act  without  the  third  one  being 
named.  I  rather  incline  to  the  opinion  that  if  they  were 
bound  to  proceed  to  arbitration,  the  proper  course  would 
have  been  to  proceed  by  mandamus  to  compel  them  to 
name  an  arbitrator  to  act  with  the  other  two. 

I  see  no  reason  to  doubt  that  the  trustees  acted  in  good 
faith  on  the  views  expressed  by  the  deputy  superintendent 
of  education,  and  the  award  ha\dng  been  made,  they  con- 
sidered that  they  were  authorized  by  law  to  change  the 
school  site,  and  to  proceed  to  raise  money  and  prepare  the 
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proper  buildings  on  the  new  site.  There  is  no  reason  to 
suppose  that  they  concealed  anything  from  the  township 
council  when  applying  for  the  loan,  and  the  very  fact  that 
a  committee  had  been  appointed  at  the  meeting  on  the  26th 
December,  to  look  after  the  matter  on  behalf  of  those  dis- 
satisfied with  the  course  of  the  trustees,  shews  they  were 
vigilant,  and  no  doubt  gave  every  necessary  information  to 
the  municipality.  The  very  fact  that  only  two  of  the 
trustees  signed  the  notes  would  naturally  lead  to  enquiry. 
At  all  events  there  was  nothing  that  occurred  at  the  trial 
to  induce  me  to  suppose  that  there  was  any  fraud  or  con- 
cealment practised  by  the  trustees  towards  the  township 
council  in  the  matter. 

It  is  contended  that  the  statement  in  the  petition  of  the 
trustees  to  the  township  council,  "  That  the  rate-payers  of 
the  section  are  desirous  of  purchasing  a  new  school  site, 
and  erecting  a  new  school-house  thereon,"  is  untrue  :  that 
the  rate-payers  of  the  section  were  not  desirous  of  purchas- 
ing a  new  school  site,  that  only  a  small  number  of  them 
were ;  and  in  this  they  deceived  the  township  municipality. 
After  the  award  was  made,  settling,  as  they  considered,  the 
question  of  the  change  of  site,  they  might  well  assume  that 
the  rate-payers  of  the  section  desired  it. 

But  even  if  they  did  not  state  the  facts  in  relation  to 
this  matter  as  they  were,  what  difference  can  that  make  in 
the  legal  liability  of  the  rate-payers  to  pa^r  the  money 
borrowed  ?  As  I  understand,  it  is  assumed  the  trustees  had 
no  power  to  borrow  this  money  from  the  municipality  at 
that  time,  whether  the  rate-payers  desired  to  purchase  a 
new  site  or  not,  and  I  fail  to  see  how  the  misstatement, 
even  if  wilful,  could  have  prejudiced  the  plaintiffs. 

What  was  the  intent  and  object  of  all  the  parties  at 
the  time  the  transaction  was  entered  into  ?  Surely  it  was 
that  the  school  trustees,  as  a  corporation,  should  be  bound 
to  pay  the  money  which  they  were  lending  to  them  (not 
to  Messrs.  Dale  and  McBride  individually), to  purchase  anew 
school  site,  and  put  up  the  necessary- buildings  for  school 
purposes  thereon.    And  what  did  Messrs.  Dale  and  McBride 
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intend  ?  Certainly  not  to  borrow  money  on  their  own  credit 
and  responsibility  to  build  a  school-house  with,  but  as  a 
majority  of  the  corporation  called  the  school  trustees  for 
the  section,  to  borrow  for  that  corporation  money  to  be 
applied  to  the  uses  of  the  corporation,  and  to  be  repaid 
again  by  the  corporation,  who,  in  their  view,  had  received 
or  was  about  to  receive  the  benefit  of  it. 

I  think  this  was  the  intent  of  all  parties,  and  the  recital 
of  the  transaction  in  the  by-law  of  the  plaintiffs  which  was 
quashed  shews  this,  and  the  improbability  that  they  would 
lend  money  to  the  trustees  as  private  individuals  on  the 
kind  of  instrument  which  they  took  from  them. 

There  can  be  no  doubt,  I  apprehend,  that  at  the  time  it  was 
the  intention  of  all  the  parties  that  the  money  was  borrowed 
for  the  use  of  the  school  trustee  corporation,  and  was  loaned 
to  them  on  their  responsibility  as  a  corporation. 

It  is  suggested  that  the  words  in  the  application  for  the 
loan,  which  I  shall  quote,  imply  a  personal  undei*taking  to 
pay,  namely,  "  The  petitioners  would  further  pray  that  the 
municipality  of  Toronto  township  would  grant  a  loan  of 
S400  to  the  trustees  of  the  said  school  section  No.  11,  for 
two  and  three  years,  for  which  the  trustees  will  bind  them- 
selves to  pay  the  interest  annually,  and  j^rincipal  when 
due."  It  is  said  "  bind  themselves,"  implies  a  personal 
obligation.  In  the  way  it  is  used  it  seems  to  me  rather  to 
imply  that  the  body  obtaining  the  loan,  whose  corporate  name 
scarcely  drowns  their  names  as  individuals,  will  repay  it. 

How  would  the  sentence  have  been  framed  if  the  writer 
had  had  the  most  exact  notion,  in  his  own  mind,  of  the 
difference  between  the  individual  school  trustees  and  the 
trustees  the  corporation  ?  Would  any  one  but  a  person 
imbued  with  technicalities  ever  think  of  framing  the 
sentence  in  this  way :  "  The  petitioners  would  pray  the 
municipality  would  grant  a  loan  of  $400  to  the  trustees  of 
the  said  school  section  number  11  for  two  and  three  years, 
for  which  the  trustees  will  bind  itself  to  pay  the  interest 
annually,  and  principal  when  due."  Was  the  proposition  as 
written  intended  to  be  more  than  this  ?    But  the  real 
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question  after  all  is  not  what  the  petitioners  stated  in  their 
petition,  but  what  the  corporation  really  did. 

Suppose  the  authority  to  borrow  the  money  undoubted, 
the  right  of  the  trustees  to  contract  the  debt  equally  so, 
and  the  statute  expressly  permitting  them  to  borrow,  and 
the  plaintiffs  to  lend ;  would  the  instrument  set  out  bind 
the  trustees  as  a  corporation  ? 

If  the  instrument  in  the  form  given  had  been  signed  by 
a  private  person  with  his  seal  affixed  to  it,  there  is  no 
doubt  it  would  bind  him  as  a  single  bill,  as  his  deed  : 
Wilson  V.  Gates  16  U.  C.  R.  278;  Whittier  v.  McLennan 
13  U.  a  R  638. 

Merritt  et  al  v.  Maxwell  et  al.,  14  U.  C.  R.  50,  decides 
that  an  instrument  in  the  form  of  a  promissory  note  made 
by  a  railway  company  under  the  company's  seal,  is  not  a 
promissory  note,  and  cannot  be  endorsed  by  the  payee, 
being  a  sealed  instrument.  The  fact  that  it  is  signed  by 
two  out  of  the  three  trustees,  with  the  seal  of  the  corpora- 
tion affixed,  would  not  invalidate  it :  Forbes  v.  School 
Trustees  of  Plympton,  8  C.  P.  74. 

Suppose  it  had  been  written,  "  We,  the  trustees  of 

school  section  number  11,  do  hereby  promise  to  pay  the 

treasurer  for  value  received,"  and  then  it  had  been  signed 

William  T.  McBride,  )  rr  x 
James  Dale,  |  Trustees, 

and  the  seal  of  the  corporation  affixed  ?  Then  there  would 
be  no  doubt,  I  apprehend,  it  was  the  liability  of  the  cor- 
poration. 

Looking  at  the  surrounding  facts  in  the  view  we  now 
take  as  to  everything  being  fair  and  regular,  nothing  to 
induce  any  suspicion  of  anything  wrong  being  intended, 
and  giving  effect  to  what  the  parties  intended  as  far  as  we 
can,  may  we  not  fairly  read  this,  "  We,  the  undersigned 
corporation,  trustees  of  school  section  number  11,  do  hereby 
promise,  &c. ;  and  the  seal  of  the  corporation  shewing  what 
was  intended. 

In  Foster  v.  Geddes,  14  U.  C.  K  239,  a  bill  of  exchange 
was  drawn  on  "  W.  A.  Geddes,  treasurer  of  the  Wolfe  Island 
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Canal  Company."  It  was  accepted.  "  W.  A.  Geddes,  trea- 
surer W.  I.  R.  W.  &  C.  Co/'  with  an  impression  of  a  seal. 
This  was  held  the  individual  acceptance  of  the  party.  But 
there  the  bill  was  not  drawn  on  the  company,  and  would 
have  been  entirely  void  if  the  acceptance  had  not  been  held 
valid. 

The  signing  of  the  instrument  by  the  parties  as  trustees 
of  course  goes  some  way  to  shew  that  what  they  were 
doing  was  intended  to  bind  the  corporation.  Suppose  all 
three  trustees  had  signed  it,  would  that  have  made  all 
personally  liable,  or  would  the  omission  of  one  to  sign  make 
any  difference  ?  Suppose  none  of  them  had  signed,  and 
the  seal  alone  had  been  affixed. 

Holmes  et  al.  v.  Jaques,  L.  R.  1  Q.  B.  377,  goes  much 
further  to  make  an  instrument  vaUd  and  carry  out  the 
intention  of  the  parties  than  is  necessary  to  go  here  to 
make  this  in  form  vaUd  and  binding  on  the  corporation. 

Assuming  then,  if  good  in  form  to  bind  the  corporation, 
if  they  could  be  bound  for  a  loan,  can  it  then  properly  be 
held  to  bind  the  defendants  as  individuals  ?  Many  of  the 
decided  cases  are  on  bills  of  exchange,  where  a  party  accepts 
apparently  intending  not  to  bind  himself,  but  only  the 
corporation  or  company  of  which  he  is  the  officer;  and  the 
courts  hold  that  the  corporation  being  no  party  to  the  bill 
cannot  be  bound  by  it,  and  it  must  be  the  acceptance  of 
the  party  putting  his  name  there  or  nothing,  and  they 
therefore  decide  it  to  be  the  acceptance  of  the  individual, 
though  evidently  in  many  of  the  cases  he  never  intended 
to  bind  himself. 

In  Thomas  Y.  Wilson  et  ciL,  20  U.C.R.  331,  where  the 
action  was  against  a  committee  of  a  municipal  corporation 
for  articles  furnished  for  a  luncheon  given  on  occasion  of 
laying  the  corner  stone  of  a  new  gaol,  in  arguing  on  the 
question  how  far  the  parties  furnishing  the  articles  had  a 
remedy  against  the  corporation.  Sir  J.  B.  Robinson,  C.  J., 
said,  "If  what  was  accepted  and  enjoyed  was  something 
done  within  the  proper  scope  of  the  charter,  so  that  an 
undertakm^  to  pay  for  it  would  be  implied  against  the 


30  queen's  bench,  EASTER  term,  32  VIC,  1869. 


city,  as  it  would  for  the  materials  that  have  been  used  in 
building  the  gaol."  Here  what  these  defendants  did  was 
within  the  scope  of  their  general  powers. 

In  Vance  v.  King,  21  XJ.C.R  187,  the  learned  Chief 
Justice  speaks  of  the  defendants'  warrant,  though  having 
the  corporate  seal  to  it,  being,  "in  its  terms  a  command, 
not  in  the  corporate  name  of  'The  school  trustees'  of,  &c., 
but  it  is  in  the  words,  'We,  the  undersigned,  trustees  of 
school  section  number  1,'  &c.,  and  it  is  signed  by  these  two 
defendants  in  their  proper  names,  and  taking  no  notice  of 
any  third  trustee  who  by  law  should  with  them  compose  the 
corporation.  This,  however,  seems  so  far  to  be  in  accord- 
ance with  the  directions  of  the  school  act."  The  'title  of 
the  trustees  under  the  statute  is  not  "  The  school  trustees 
of,"  (fee,  but  "the  trustees  of  school  section  number T  &;c. 

In  the  City  Bank  v.  Cheney  et  at.,  15  U.  C.  R.  400,  the 
instrument  was  in  the  form  of  a  promissory  note,  "  Six 
months  after  date  we  promise  to  pay  A.  K.  B.  or  order." 
It  was  signed  "  Geo.  H.  Cheney,  President  Canada  Gr. 
Trunk  Telegraph  Co.,  F.  A.  Whitney,  Secretary  Canada 
Grand  Trunk  Telegraph  Co.,"  with  the  seal  of  the  company. 
In  giving  judgment  Sir  J.  B.  Robinson  distinguishes  that 
case,  being  on  a  promissory  note,  from  Montreal  Bank  v. 
•  De  Latre,  5  U.  C.  R.  362,  and  Foster  v.  Geddes,  14  U.  C.  R. 
239,  as  being  actions  on  bills  of  exchange,  and  as  being 
determined  on  principles  not  apphcable  to  promissory  notes. 
It  was  necessary  to  consider  in  those  cases  on  whom  the 
bill  was  drawn,  and  whether  the  acceptance  was  consistent 
with  the  body  of  the  bill. 

He  referred  to  Aggs  y.  Nicholson,  1  H.  &  N.  165,  which 
he  said  was  much  in  point  to  shew,  that  upon  an  instrument 
such  as  the  one  then  under  discussion,  sealed  with  the  seal 
of  the  corporation,  the  intent  is  so  manifest  that  it  was 
the  company  that  was  to  be  bound,  and  not  their  officers 
individually,  that  an  action  will  not  lie  against  the  officers 
as  being  personally  liable ;  "  and  this  should  be  so  held, 
even  if  the  intention  to  charge  the  company  should  fail  in 
its  effect  from  some  principle  of  law,  or  from  some  defect 
in  the  form  of  the  instrument." 
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It  does  not  seem  to  me  necessary  to  discuss  this  matter 
further  as  to  these  instruments.  They  are  not  payable  to 
the  plaintiff's,  but  to  the  treasurer  of  the  corporation,  and 
are  not  negotiable.  I  do  not  see  how  the  plaintiffs  can 
recover'  on  them.  The  only  object  in  discussing  them  is,  to 
shew  that  from  their  form  we  must  assume  the  loan  was 
made  to  the  two  trustees  individually. 

The  recitals  in  the  plaintiffs'  by-law  repel  this  presump- 
tion, and  all  the  facts  of  the  case,  fairly  considered,  lead  me 
to  the  conclusion  that  the  loan  was  made  to  the  trustees 
as  a  corporation. 

If  the  plaintiffs  were  not  authorized  to  make  that  loan, 
nor  the  school  corporation  to  receive  it,  and  as  the  money 
lias  been  expended  for  the  purposes  of  the  latter,  I  fail  to 
see  how  the  defendants,  trustees,  can  be  made  personally 
liable  for  money  had  and  received.  In  A  iken  v.  Short,  1  H. 
&  N.  214,  Piatt,  Baron,  said,  "  The  action  for  money  had 
and  received  lies  only  for  money  which  the  defendant  ought 
to  refund  ex  ceqiio  et  honoT  Was  there  any  obligation  to 
refund  here  ?  The  money  w^as  borrowed  by  and  for  the 
school  corporation,  all  believing  they  had  a  right  to  borrow 
it,  and  was  expended  for  the  purposes  of  that  corporation, 
not  for  the  individual  benefit  of  the  trustees ;  and  now^ 
because  it  turns  out  that  the  plaintiffs  had  no  right  to  lend 
the  money  or  the  school  corporation  to  borrow  it,  they 
wish  to  make  the  trustees  personally  liable.  The  trustees 
did  not  deceive  them  as  to  whether  the  school  corporation 
had  a  right  to  borrow  this  monej^;  all  parties  acted  in 
good  faith  as  to  that.  If,  in  consequence  of  anything  done 
by  the  school  trustees  which  they  concealed  from  the 
plaintiffs,  or  misrepresented  to  them,  they  made  the  loan, 
and  in  consequence  of  the  act  so  concealed  or  misrepresented 
the  plaintiffs  could  not  recover  from  the  school  corporation, 
they  might  recover  in  a  different  form  of  action,  and  pos- 
sibly for  money  had  and  received,  but  on  the  facts  shewn 
I  think  the  action  fails. 

Morrison,  J. — I  am  also  of  opinion  that  the  defendants 
are  entitled  to  our  judgment. 
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The  question  between  the  parties  is,  whether  the  plaintiffs 
can  recover  back  from  the  defendants  the  moneys  advanced 
on  these  notes  or  instruments.  I  think  they  cannot,  for  I 
fail  to  see  any  facts  or  circumstances  from  which  the  legal 
inference  arises  that  these  defendants  are  liable,  or  that 
the  money  was  had  and  received  by  them  from  the 
plaintiffs. 

It  is  to  me  quite  evident  that  the  plaintiffs  lent  the 
money  to  the  defendants  ^in  their  corporate  character  as 
trustees,  fee,  and  in  that  character  only,  and  that  the 
defendants  as  members  of  the  corporation  received  it  in 
the  like  character,  and  applied  the  money  so  received  to  the 
purposes  of  the  corporation  for  which  it  was  received. 

The  notes  or  instruments  taken  by  the  plaintiffs  as 
security  or  evidence  of  the  debt  are  drawn  up  in  a  very 
informal  manner.  If  it  was  the  intention  of  the  plaintiffs 
that  the  defendants  were  to  be  held  responsible,  and  not 
the  corporation,  or  that  both  were  to  be  liable,  such  liability 
should  appear  clear  on  the  face  of  the  documents,  or  by 
other  evidence;  it  was  the  duty  of  the  plaintiffs  to  have 
any  such  stipulation  clearly  expressed,  and  not  left  open 
to  conjecture. 

I  myself  entertain  very  little  doubt  as  to  the  true 
nature  of  the  transaction,  from  the  instruments  themselves, 
irrespective  of  the  facts  of  the  case,  the  evidence  as  to 
which  leaves  no  doabt  that  the  money  was  lent  to  and 
received  by  the  defendants  in  their  corporate  capacity.  It 
would  be  most  unjust,  because  these  plaintiffs  lent  money 
to  the  trustees  as  a  corporation,  and  took  from  the  corpora- 
tion securities  or  instruments  which  turned  out  to  be 
invalid,  that  the  individual  members  of  the  corporation 
were  liable  to  refund  the  money,  the  same  being  applied 
to  the  purposes  of  the  corporation. 

On  the  whole,  it  appears  to  me  that  the  money  here 
sought  to  be  recovered  as  money  had  and  received  by  the 
defendants  for  the  plaintiffs'  use,  was  money  paid  by  the 
plaintiffs  to  the  corporation  of  school  trustees :  that  it  was 
received  as  such  and  so  expended ;  and  that,  under  these 
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circumstances,  it  cannot  now  be  recovered  back  in  tbis 
action  from  tbe  defendants. 

I  am  therefore  of  opinion  tbat  tbe  rule  sbould  be  made 
absolute  to  enter  a  nonsuit. 

Adam  Wilson,  J. — It  appears  plainly  the  two  trustees 
who  signed  the  notes  bad  no  authority  to  change  the  school 
site,  because  the  rate-payers  constantly  and  advisedly  voted 
it  down.  And  they  had  certainl}^  no  warrant  for  represent- 
ing, as  they  did,  to  the  township  council  that  the  rate-payers 
were  desirous  of  purchasing  a  new  site  and  erecting  a  new 
school  house  thereon,  for  it  was  utterly  opposed  to  the  fact, 
as  they  must  have  known. 

The  award,  which  was  made  is  also  objectionable,  because 
there  was  no  referee  appointed  by  the  rate-payers,  and  I 
think  also  because  there  was  no  proper  subject  for  reference 
on  which  they  could  act.  The  statute  enacts  that,  "  no 
steps  shall  be  taken  by  the  trustees  of  any  school  section 
for  procuring  a  school  site  on  which  to  erect  a  school  house 
or  for  changing  the  site  of  an  established  school  house, 
without  calling  a  special  meeting  of  the  freeholders  and 
householders  of  their  section  to  consider  the  matter;  and 
in  case  of  a  difference  as  to  the  site  of  a  school  house  be- 
tween a  majority  of  the  trustees  and  a  majority  of  the 
freeholders  and  householders  at  such  special  meeting,  each 
party  shall  choose  an  arbitrator, and  the  local  superintendent," 
or  in  case  of  his  inability  to  attend,  any  person  appointed 
by  him  to  act  on  his  behalf,  shall  be  a  third  arbitrator,  and 
such  three  arbitrators,  or  a  majority  of  them,  shall  finally 
decide  the  matter." 

The  words,  "and  in  case  of  a  difference  as  to  the  site  of 
a  school  house,"  seem  to  me  to  apply  to  a  case  where  the 
site  is  the  onlj^  matter  in  difference,  and  not  to  apply  to 
those  cases  where  the  question  is  whether  a  site  shall  be 
purchased  or  not,  or  shall  be  changed  or  not. 

If  the  rate-payers  decide  against  purchasing  or  changing 
a  site,  their  decision  is  final,  but  if  they  agree  to  purchase 
one  or  to  change  it,  and  they  and  the  trustees  cannot  agree 
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as  to  the  site,  that  is,  where  the  school  house  shall  be 
erected  or  changed  to,  then  "  the  diiference  as  to  the  site" 
is  to  be  settled  by  arbitration. 

The  majority  of  the  trustees  and  the  arbitrators  acted  upon 
the  assumption,  that  although  the  ratepayers  determined 
unequivocally  to  make  no  change  in  the  site,  that  the 
trustees  had  still  the  power  to  refer  it  to  arbitration  to 
have  it  determined  whether  there  should  be  such  change 
made  in  the  site  or  not. 

The  case  of  Williams  v.  The  ScJiool  Trustees  ofPlympton, 
7  C.  P.  559,  is  certainly  based  on  this  construction  of  the 
act.  But  I  doubt  very  much  whether  the  legislature  ever 
intended  that  the  question  whether  the  rate-payers  should 
or  should  not  be  taxed,  which  is  really  the  matter  involved 
in  the  decision  of  purchasing  or  changing  a  school  site, 
should  be  withdrawn  from  the  determination  of  those  who 
were  to  pay  the  tax,  and  be  transferred  to  the  judgment 
of  those  who  might  not  be  interested  in  its  payment. 

It  would  be  so  contrary  to  the  general  policy  of  the  law, 
and  of  this  particular  law,  to  deprive  the  tax-payers  of 
the  right  of  deciding  for  themselves  whether  they  should 
be  taxed  or  not,  that  I  should  require  to  see  much  plainer 
language  used  than  has  been  used  before  I  could  agree  in 
such  a  construction  of  it. 

When  once  the  tax-payers  have  agreed  to  be  taxed,  and 
the  only  remaining  question  is  "as  to  the  site  of  a  school 
house,"  and  the  parties  cannot  accommodate  their  differ- 
ences, there  can  be  no  objection  to  submit  that  question  to 
the  decision  of  others,  and  this  it  appears  to  me  is  all  that 
is  provided  for  by  the  statute. 

The  notes  were  in  form  :  "  We  the  undersigned  trustees 
of  School  Section  No.  11,  do  hereby  promise  to  pay  the 
treasurer  of  the  corporation  of  Toronto  Township,  on  or 
before  the  first  day  of  January,  1863,"  &c.,  and  signed 
William  T.  McBride,  James  Dale,  Trustees ;  and  the  corpo- 
rate seal  was  added. 

This  note  might  perhaps  be  binding  on  the  trustees  if 
they  could  make  a  note  :  that  is,  it  might  be  the  note  of 
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the  corporation,  and  not  of  the  parties  themselves;  but 
this  is  not  very  clear,  for  this  is  a  corporation,  and  the 
undersigned  trustees  are  not  the  corporation. 

The  petition  sent  in  is  capable  of  being  read  as  an 
individual  liability,  in  connection  with  the  surrounding 
circumstances.  The  trustees  say,  if  the  township  "will  grant 
a.  loan  of  S400  to  the  trustees,  they  will  bind  themselves  to 
pay."  The  whole  facts  shew  the  defendants  had  no  power 
to  boiTOW  the  money  as  trustees,  and  that  they  were  acting 
perversely  against  the  statute ;  and  I  am  of  opinion  they 
are  personally  bound  to  repay  this  money,  which  was  to 
be  repaid  to  the  plaintiffs. 

No  recovery  can  be  had  on  the  note,  for  it  is  not  nego- 
tiable, and  perhaps  because  no  personal  liability  arises  on 
it,  but  I  think  there  is  evidence  against  the  defendants  of 
money  lent. 

Rule  absolute. 


Young  v.  Waggoner. 

Promissory  note — Stamps — 29  Vic.  ch.  4,  sec.  3. 

In  an  action  by  endorsee  against  maker,  it  appeared  that  the  proper 
adhesive  stamps  were  upon  the  note,  but  they  had  not  been  cancelled 
by  stamping  or  writing  the  date  thereon.  Held,  that  under  29  Vic. 
ch.  4,  sec.  3,  the  note  was  of  no  avail,  and  that  the  plaintiff  therefore 
could  not  recover. 

The  plea  was  that  no  stamps  were  ever  affixed  to  the  note  according  to 
the  requirements  of  the  statute.  Sembie,  that  the  defence  was  admis- 
sible under  this  plea,  but,  as  an  amendment  would  have  been  allowed, 
the  point  was  not  expressly  decided. 

Declaration  on  two  promissory  notes,  dated  3rd  August, 
1866,  made  by  R.  A.  Waggoner,  payable  to  defendant  or 
order  two  months  after  date,  and  by  defendant  endorsed 
to  plaintiff,  one  for  $200  at  two  months  after  date,  the 
other  for  $600  at  three  months. 

The  fourth  plea,  on  which  alone  any  question  arose,  was, 
that  no  stamps  were  ever  affixed  to  the  promissory  notes, 
or  either  of  them,  according  to  the  requirements  of  the 
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statutes  in  such  case  made  and  provided,  and  that  the  said 
promissory  notes  by  reason  of  not  having  such  stamps  are 
invalid  in  law  and  equity.  On  this  plea  issue  was 
joined. 

The  cause  was  tried  at  Toronto,  before  Gwynne,  J.,  when 
it  appeared  that  the  stamps  were  on  the  notes,  but  they 
did  not  appear  to  be  cancelled. 

A  verdict  was  taken  for  the  defendant  on  the  plea, 
with  leave  to  the  plaintiff  to  move  to  enter  a  verdict 
for  himself  on  that  issue.  Defendant's  counsel  applied  for 
leave  to  amend  the  plea  if  necessary,  and  the  court  were 
to  exercise  their  discretion  in  this  respect. 

Gait,  Q.C.,  obtained  a  rule  msi,  pursuant  to  the  bearer 
reserved. 

Anderson  shewed  cause.  The  stamps  are  by  the  statute 
required  to  be  cancelled,  and  as  these  stamps  were  not  * 
cancelled,  no  stamps  were  ever  affixed  to  the  note  according 
to  the  requirements  of  the  statutes.  The  third  section  of 
29  Vic.  ch.  4,  declares  that  if  no  date  be  stamped  or  written 
thereon  such  adhesive  stamp  shall  be  of  no  avail. 

Gait,  Q.C.,  contra.  There  was  not  any  penalty  under  the 
first  act  of  1864,  27-28  Vic.  ch.  4,  for  not  cancelling.  The 
9th  section  enacted,  that  any  person  becoming  a  party  to 
or  paying  any  note  within  this  province  chargeable  with 
duty  under  the  act,  before  such  duty  was  paid  by  affixing 
the  proper  stamp,  should  incur  a  penalty  of  $100,  and 
except  when  the  double  duty  required  by  the  act  was  paid, 
the  instrument  should  be  invalid  and  of  no  effect  in  law 
or  in  equity.  Sec.  2  of  the  act  provided  that  the  duty  on 
any  promissory  note  should  be  paid  by  affixing  thereto  an 
adhesive  stamp  to  the  value  of  such  duty,  upon  which  the 
signature  or  part  of  the  signature  of  the  maker,  or  his 
initials,  or  some  integral  or  material  part  of  the  instrument 
should  be  written,  so  as  to  identify  each  stamp  with  the 
instrument  to  which  it  was  attached,  and  to  shew  that  it 
had  not  been  used  before  and  to  prevent  its  being  there- 
after used  for  any  other  instrument.  The  8th  section 
points  out  the  parties  by  whom  the  stamps  are  to  be  affixed. 
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and  declares  the  penalty  they  shall  in'sur  by  not  affixing  the 
proper  stamps.  The  10th  section  makes  any  person  who 
wilfully  affixes  to  any  bill  or  note  a  stamp  that  has  been 
previously  used  or  defaced,  guilty  of  a  misdemeanor,  and 
liable  to  a  penalty  of  S500.  Sec.  3  of  29  Vic.  ch.  4,  changes 
the  mode  of  cancelling  the  stamps  from  that  pointed  out 
in  section  2  of  the  statute  of  18G4.  By  the  later  act  it 
is  declared  not  to  be  necessary  that  the  signature  or  part 
of  the  signature  of  the  maker,  or  his  initials,  or  some 
integral  part  of  the  instrument,  be  written  on  any  adhesive 
stamp  affixed  to  any  promissory  note,  &c.,  but  the  person 
affixing  such  adhesive  stamp  shall,  at  the  time  of  affixing 
the  same,  write  or  stamp  thereon  the  date  at  which  it  is 
affixed,  "and  if  no  date  be  so  stamped  or  written  thereon 
such  adhesive  stamp  shall  he  of  no  avail"  The  4th  section 
of  the  last  statute  declares  that  no  party  to,  or  holder  of, 
any  promissory  note  shall  incur  any  penalty  by  reason  of 
the  duty  thereon  not  having  been  paid  at  the  proper  time, 
and  by  the  proper  party  or  parties,  provided  that  at  the 
time  it  came  into  his  hands  it  had  affixed  to  it  stamps  to 
the  amount  of  the  duty  apparently  payable  upon  it,  that 
he  had  no  knowledge  that  they  were  not  affixed  at  the 
proper  time  and  by  the  proper  party  or  parties,  and  that 
he  pays  such  duty  as  soon  as  he  acquires  such  knowledge. 
Nothing  is  said  in  this  section  about  cancelling  the  stamps, 
nor  is  it  stated  in  the  third  section  that  if  the  stamps  are 
not  cancelled  the  note  shall  be  invalid  and  of  no  effect  in 
law  or  equity,  as  it  is  in  the  9th  section  of  the  act  of  1864. 
Besides,  if  making  the  note  void  be  considered  a  penalty, 
as  was  held  to  be  the  case  in  Commercial  Bank  v.  Cotton, 
17  C.  P.  447,  in  relation  to  the  usury  laws,  then  section  4 
of  the  act  of  1865  declares  that  an  innocent  holder  shall 
not  incur  any  penalty  by  reason  of  the  duty  thereon  not 
having  been  paid  at  the  proper  time. 

Richards,  C.  J.,  delivered  the  judgment  of  the  court. 
If  the  notes  sued  on  had  come  into  the  hands  of  the 
plaintiff  Avithout  any  stamps  having  been  affixed  to  them, 
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there  can  be  no  doubt  they  would  be  void  unless  he  affixed 
the  double  stamps  required  by  the  statute,  and  the  prior 
parties  whose  duty  it  was  to  have  affixed  the  stamps  would 
be  liable  to  the  penalty  under  the  statute. 

It  is  argued  that  no  penalty  can  be  recovered  as  such 
under  the  statute  for  not  stamping  or  writing  the  date  on 
which  the  adhesive  stamp  was  affixed  to  the  note.  If  that 
be  so,  then  how  is  the  statute  to  be  carried  out,  as  the 
legislature  undoubtedly  intended  it  should  be,  unless  we 
hold  that  the  adhesive  stamp,  when  it  does  not  contain  the 
date,  cannot  operate  as  a  stamp  so  as  to  make  the  note  valid 
or  effectual  as  a  note. 

The  words  of  the  statute  are,  "  And  if  no  date  be  so 
stamped  or  written  thereon,  such  adhesive  stamp  shall  be 
of  no  avail." 

The  word  avail  is  said  to  mean  profit,  advantage,  benefit, 
use,  service.  If  then  we  hold  that  the  adhesive  stamp 
when  the  date  is  not  stamped  or  written  on  it  is  of  no  use, 
how  can  we  hold  that  the  note  is  stamped  at  all  so  as  to 
make  it  a  good  note  ?  The  only  thing  that  could  make  it 
a  good  note,  in  relation  to  the  point  now  under  discussion, 
was  the  proper  stamps,  and  the  statute  has  declared  that 
although  they  are  on  the  note,  yet  for  want  of  the  date  on 
them  they  are  of  no  benefit.  Therefore,  to  use  the  words 
of  the  Act,  these  notes  are  invalid  and  of  no  effect  in  law 
or  equity. 

Then  can  this  question  be  raised  under  the  fourth  plea, 
which  states  that  no  stamps  were  affixed  to  the  notes, 
according  to  the  requirements  of  the  statutes  in  such  case 
made  and  provided,  and  that  the  notes  by  reason  of  not 
having  such  stamps  are  invalid  in  law  and  equity  ?  We 
have  just  decided  that  the  notes  are  invalid,  though 
there  are  stamps  on  them,  because  those  stamps  are  of  no 
use;  and  though  the  plea  does  not  touch  the  exact  point  on 
which  we  decide  the  case,  yet  there  may  be  much  room  for 
argument  that  it  in  substance  covers  the  whole  ground, 
for  if  the  stamps  are  of  no  avail,  how  can  it  be  said  that 
the  stamps,  according  to  the  requirements  of  the  statute, 
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were  ever  affixed  to  the  notes.  We  think  in  a  ease  like 
the  present  we  Avould  be  bound  to  amend  the  pleadings 
to  raise  the  real  question  at  issue  between  the  parties, 
so  that  it  will  not  be  necessary  expressly  to  decide  if  the 
defendant  could  raise  the  question  on  the  plea  as  filed. 

We  are  bound  to  carry  out  the  provisions  of  the  statute, 
though  apparently  cases  of  great  hardship  may  arise  in 
doing  so.  In  this  case  when  the  notes  sued  on  came  into 
the  plaintiff's  hands,  if  he  had  treated  the  stamps  as  of  no 
avail  and  put  the  double  stamps  on,  there  then  is  no  doubt 
he  would  have  made  the  notes  valid  ;  but  if  to  save  the 
duty  which  he  would  have  been  obliged  to  pay,  he  omitted 
to  do  this,  or  if  the  omission  occurred  from  want  of  care 
and  attention,  we  do  not  think  the  court  can  properly  aid 
him  in  enabling  him  to  enforce  against  the  defendants 
promissory  notes  which  we  are  bound  to  declare  invalid 
and  of  no  effect  in  law  or  equity. 

Rule  discharged. 


NowERY  Y.  Connolly  et  al. 

Lease — Jtent  payable  in  crops —  When  due. 

Defendant  leased  a  farm  to  the  plaintiff  for  five  years  from  the  Slat 
March,  1866,  He  was  to  find  the  team  and  seed  for  the  first  year,  ''to 
receive  as  rent  for  the  first  year  two-thirds  of  all  the  grain  when  cleaned, 
threshed,  and  ready  for  market,  also  one-third  of  the  straw,  turnips 
and  root  crops,  and  half  of  the  hay  ;  for  the  remainder  of  the  term 
to  receive  one-third  of  all  the  crops,  with  the  exception  of  the  hay, 
of  which  one-half."'  Defendant  having  distrained  on  the  16th  Decem- 
ber, 1867,  for  the  second  year's  rent, 

Held,  that  the  words  "  when  cleaned,"  &c.,  applied  only  to  the  first  year, 
and  that  the  second  year's  rent  did  not  become  due  until  the  end  of  the 
year,  i.e.,  1st  March,  1868.  Semble,  that  otherwise  the  rent  was 
sufficiently  certain  to  warrant  a  distress,  and  that  such  distress  might  be 
sold. 

Wilson,  J.,  dissented,  on  the  ground  that  the  rent,  beiug  payable  in 
kind,  was  due  when  the  respective  crops  were  ready  for  delivery. 

Declaration. — First  count.  That  defendants  broke  and 
entered  the  plaintiff's  land,  known  as  lots  19  and  20,  in 
the  fifteenth  concession  of  Brant,  and  the  dwelling  house, 
barns,  &;c.,  on  said  lots,  and  remained  a  long  time  therein, 
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to  wit,  fifteen  days,  and  made  a  noise  and  disturbance 
therein,  and  assaulted  and  beat  tlie  plaintiff,  and  seized 
and  took  the  plaintiff 's  goods,  that  is  to  say,  200  bushels 
of  fall  wheat,  200  bushels  of  spring  wheat,  70  bushels  of 
oats,  70  bushels  of  peas,  one  waggon,  and  two  tons  of 
hay,  and  divers  other  goods  and  chattels  of  the  plaintiff, 
and  carried  away  the  same,  and  disposed  of  them  to  their 
own  use. 

Second  count.  That  the  defendants  took  and  distrained 
divers  other  goods  and  chattels  of  the  plaintiff,  of  like 
quantities,  qualities,  and  description  to  the  goods  and 
chattels  in  the  first  count  mentioned,  as,  for,  and  in  the 
name  of  a  distress  for  certain  rent  then  claimed  and  pre- 
tended by  the  defendants  to  be  due  and  in  arrear  from  the 
plaintiff,  for  and  in  respect  of  certain  lands  and  premises 
theretofore  demised  by  the  defendant  Connolly  to  the 
plaintiff,  and  carried  away  the  same,  and  detained  the  same 
as  and  for  such  distress  for  a  long  time,  and  afterwards,  by 
and  under  the  like  colour  and  pretence,  sold  and  disposed 
of  said  goods  and  chattels,  and  converted  and  disposed*of 
the  same,  and  the  moneys  therefrom  arising,  to  the  defend- 
ants' use,  whereas  no  rent  was  due  or  in  arrear  from  the 
plaintiff  for  the  said  premises,  contrary  to  the  statute. 

Pleas  by  defendant  Connolly.  As  to  so  much  of  the  first 
count  as  charges  the  assault :  1.  Not  guilty.  2.  Son 
assault  demesne.  3.  To  so  much  of  the  first  count  as  charges 
the  taking  the  wheat,  oats,  peas  and  ha}^,  not  guilty.  4. 
To  the  same  ;  that  the  said  goods  were  not,  nor  were  any 
or  either  of  them  the  plaintiff's,  as  alleged.  5.  To  the  same; 
that  defendant  Connolly  demised  certain  lands  and  premisef^ 
to  the  said  plaintiff  as  in  the  second  count  mentioned, 
agreeing  to  receive  as  rent  for  the  first  year  of  the  term 
two-thirds  of  all  the  grain  when  cleaned,  threshed,  and 
ready  for  market;  also,  one-third  of  the  straw,  turnip,  and 
root  crops,  and  half  of  the  hay  raised  on  the  lands  now 
cleared ;  and  for  the  remainder  of  the  term  one-third  of 
all  the  crops,  with  the  exception  of  the  hay  crop,  of  which  he 
was  to  receive  one-half;  whereupon  the  .defendant  Connolly, 
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in  his  own  right,  at  the  said  time  and  place  when,  &c.,  in 
the  said  declaration  mentioned,  on  a  day  passed  for  the 
receipt  thereof,  demanded  of  and  from  the  plaintiff  the 
said  one-third  of  all  the  crops  when  cleaned,  threshed,  and 
ready  for  market,  and  half  of  the  hay,  as  being  due  and 
payable  as  rent  for  the  second  year,  whereupon  the  said 
plaintiff  then  refused  to  deliver  the  same,  or  pay  therefor, 
and  thereupon  the  defendant  Connolly  caused  the  said 
goods,  being  the  goods  and  chattels  coming  to  and  belong- 
ing to  him  by  the  said  lease  or  agreement,  to  be  seized, 
taken  and  carried  away,  as  and  for  such  rent  so  due  and 
payable  as  aforesaid,  taking  a  reasonable  time  in  separating, 
dividing,  and  measuring  the  same,  and  doing  no  unnecessaiy 
damage  to  the  plaintiff,  as  he  lawfully  might  do  for 
the  cause  aforesaid,  which  are  the  alleged  trespasses,  &;c. 
6.  To  the  remainder  of  the  first  count;  not  guilty,  by 
statute  2  Geo.  II.  ch.  19,  sec.  21.  7.  To  the  second  count ; 
not  guilty  by  statute,  2  Geo.  II.  ch.  19,  sec.  21  ;  21  Jac. 
I.  ch.  4,  sec.  4. 

Defendant  McCallum  pleaded  to  the  assault  and  taking 
the  goods  respectively,  as  charged  in  the  first  count,  the 
same  pleas  as  pleas  1,  2,  3,  and  4,  by  defendant  Connolly. 
5.  To  the  remainder  of  the  first  count;  not  guilty,  by 
statute  2  Geo.  II.  ch.  19,  sec.  21.  6.  To  the  second  count; 
not  guilty,  by  statute  2  Geo.  II.  ch.  19,  sec.  21,  and  21  Jac, 
I.  ch.  4,  sec.  4. 

Replication. — To  defendant  ConnoUy's  1st,  2nd,  3rd,  4th, 
6th,  and  7th  pleas,  Issue — To  defendant  Connolly's  fifth 
plea  :  1.  That  the  said  defendant  did  not  demand  of  and 
from  the  plaintiff  the  portions  of  goods  mentioned  in  said 
fifth  plea,  in  manner  and  form  as  therein  alleged.  2.  That 
before  the  alleged  trespasses  the  plaintiff  delivered  to  the 
defendant  Connolly,  and  the  said  Connolly  accepted  and 
received  of  and  from  the  plaintiff,  the  said  grain  when 
cleaned,  threshed,  and  ready  for  market,  &;c.,  and  half  of 
the  hay,  as,  for,  and  in  full  satisfaction  and  discharge  of 
said  rent  under  said  demise.  3.  That  the  plaintiff  sues,  not 
only  for  the  causes  of  action  admitted  in  said  fifth  plea, 
6 — VOL.  XXIX.  U.C.E. 
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but  also  for  trespasses  committed  by  the  defendant 
Connolly  to  a  greater  extent,  and  witli  more  violence,  and 
for  a  longer  time  than  was  necessary  for  the  purpose 
referred  to  in  said  fifth  plea. 

The  plaintiff  took  issue  on  defendant  McCallum's  six 
pleas. 

Rejoinder,  taking  issue  upon  the  plaintiff's  replications 
to  -the  fifth  plea. 

The  case  was  tried  at  the  fall  assizes  of  1868,  at  Walker- 
ton,  before  Adam  Wilson,  J. 

It  appeared  that  on  the  31st  March,  1866,  defendant 
Connolly,  by  indenture,  leased  to  the  plaintiff  lots  19  and 
20,  in  the  fifteenth  concession  of  the  township  of  Brant,  to 
hold  from  the  31st  March,  1866,  for  five  years. 

Defendant  was  to  find  the  team  and  seed  for  the  first 
year,  "  for  which  as  rent  he  is  to  receive  for  the  said  first 
year  of  the  term  two-thirds  of  all  the  grain  when  cleaned, 
threshed,  and  ready  for  market,  also  one-third  of  the  straw, 
turnips,  and  root  crops,  and  half  of  the  hay  raised  .on  the 
lands  now  cleared.  For  the  remainder  of  the  term  the 
said  party  of  the  first  part,  (the  plMs^^  is  to  receive  one- 
third  of  all  the  crops  grown  upon  the  present  clearing, 
with  the  exception  of  the  hay  crop,  of  which  he  is  to  have 
the  half"  Connolly  to  pay  the  taxes  for  1866,  after  which 
the  plaintiff  to  pay  the  taxes  on  the  lots  for  the  remainder 
of  the  term,  except  for  the  land  reserved  to  himself  by 
Connolly.  Connolly  to  have  the  use  of  the  stable  to  keep 
his  team  in,  the  half  acre  of  land  on  which  the  orchard 
stands,  and  the  right  of  putting  stock  on  the  premises  to 
eat  his  share  of  the  crop,  without  paying  any  rent  or  charge 
whatever  for  it.  Any  land  that  may  be  kept  for  pasture 
to  be  shared  in  the  same  manner  as  the  rest,  that  is,  Con- 
nolly to  have  one-third  of  the  pasture. 

The  rent  or  grain  grown  on  the  land  in  1866,  seemed  to 
have  been  settled  for. 

About  the  9th  of  December,  1867,  the  plaintiff  went  to  one 
of  the  witnesses,  and  asked  him  to  go  to  Connolly  and  ask 
him  to  divide  the  grain,  and  he  went  to  Connolly  accord- 
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ingly,  and  told  him  the  plaintiff  wanted  to  divide  the  grain, 
and  wished  him  to  furnish  a  hand  to  help  to  do  it.  Con- 
nolly vsaid  the  plaintiff  was  not  at  home,  and  he  was  willing 
to  do  as  he  wished.  It  appeared  that  the  plaintiff  had 
threshed  out  the  wheat  and  some  of  the  peas,  and  had  taken 
some  away,  and  sold  some  to  his  neighbors  to  pay  what  he 
owed  them. 

On  the  16th  December,  1867,  Connolly  placed  in  the 
hands  of  Peter  McCallum,  the  other  defendant,  a  warrant 
directing  him  to  distrain  on  lots  19  and  20  in  the  fifteenth 
concession  of  Brant,  then  in  the  occupation  of  the  plaintiff, 
for  $140,  being  for  one  year's  rent  due  to  him  for  the  same 
on  the  13th  December. 

By  the  notice  given  on  the  same  day  McCallum,  the 
bailiff,  informed  the  plaintiff  he  had  distrained  as  bailiff  of 
Connolly  on  the  premises  one  hundred  and  fifty  bushels  of 
wheat,  forty  bushels  of  oats,  a  ton  of  hay,  a  quantity  of 
peas  not  threshed,  and  one  waggon,  for  SI 40,  one  year's  rent 
due  Connolly  on  the  13th  December  then  instant,  for  the 
said  premises ;  and  he  further  notified  him  that  unless  he 
paid  the  rent  within  five  days  they  would  be  appraised  and 
sold  according  to  law. 

The  seizure  was  actually  made  by  the  bailiff  taking 
possession  of  the  building  in  which  the  grain  was.  The 
wheat  had  been  threshed,  but  was  not  ready  for  market, 
and  had  not  been  put  through  the  fanning  mill.  Two  men 
could  have  put  it  through  the  fanning  mill  in  a  day.  There 
were  about  two  hundred  bushels  of  wheat. 

One  witness  said  that  McCallum  and  one  Harkney  said 
they  had  received  one  hundred  bushels  of  wheat  and  nine- 
teen bushels  of  oats.  These  two  with  another  man  came  to 
the  barn  where  the  grain  was,  and  the  plaintiff  ordered 
them  to  leave  the  premises,  which  they  did  not  do. 
Harkney  said  that  they  divided  the  wheat  and  oats,  took 
one-third  of  each,  and  took  enough  more  of  the  wheat  to 
pay  the  costs,  about  $30.  He  thought  they  took  away 
eighty-three  bushels  of  wheat  and  left  seventeen  bushels 
in  bags.    The  intention  was  to  take  one  hundred  bushels 
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of  wheat  arid  one  hundred  and  eighty  or  two  hundred  of 
oats.  They  took  what  they  removed  to  one  Hopper's  place, 
and  they  were  there  sold,  the  wheat  for  $1  a  bushel.  The 
witness  thought  it  was  not  enough.  The  bailiff  said  he 
sold  one  hundred  bushels  of  wheat  there. 

The  wheat  was  cleaned 'up  by  the  bailiff  after  he  seized 
it.  No  hay  was  taken  away,  nor  was  the  waggon.  The 
wheat  was  appraised  at  $1  a  bushel,  and  the  oats  at  25cts. 
in  the  barn. 

A  witness,  Complin,  who  helped  the  plaintifl'  to  thresh 
his  grain  in  the  early  part  of  December,  was  requested  b}' 
Connolly  to  help  to  divide  it,  and  to  ask  when  the  plaintiff 
would  be  ready  to  do  so.  He  mentioned  this  to  the  plain- 
tiff, who  said  he  could  not  divide  it  then,  but  would  do 
so  on  the  coming  Wednesday,  if  nothing  came  to  prevent 
it.  He  went  there  on  Wednesday,  but  the  plaintiff  was 
not  at  home ;  he  waited  an  hour  or  an  hour  and  a-half. 
He  was  to  go  again,  but  the  plaintifi''s  child  died  and  the 
witness  did  not  go.    Some  of  the  peas  were  threshed. 

When  the  distress  was  made  the  grain  was  not  ready  for 
market. 

Another  witness,  McDowell,  went  by  Connolly's  request, 
about  the  12th  of  December,  after  the  grain  was  threshed, 
to  the  plaintiff  to  divide  it.  He  said  that  some  of  it  was 
being  taken  away,  and  he  did  not  want  any  trouble. 
Complin  could  not  then  attend,  and  Connolly  asked  the 
witness.  He  found  the  plaintiff  in  the  barn  with  Hark- 
ney,  cleaning  up  the  wheat.  He  said  to  the  plaintiff, 
Connolly  had  sent  him  to  know  when  he  would  be 
ready  to  divide  the  grain.  Plaintiff  gave  a  sharp  answer. 
Connolly  wanted  a  grist;  plaintiff  said  he  would  clean 
up  three  or  'four  bags  for  him  and  let  him  "have  it.  At 
that  time  he  would  give  the  witness  no  satisfaction  as 
to  when  he  wotild  divide  it.  He  spoke  of  doing  it  in  a, 
week,  if  he  had  time.  He  said  Complin  had  been  appointed 
to  divide  the  grain,  and  he  did  not  want  a  dozen  men 
going  there  to  divide  it. 

At  the  close  of  the  plaintifi"s  case  defendants'  counsel 
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moved  for  a  nonsuit.  The  plaintiff,  he  contended,  under 
the  second  count  must  prove  no  rent  due,  and  there  was  rent 
due ;  there  was  no  necessity  for  a  demand  of  rent  before 
distraining  to  make  it  due.  The  grain  was  harvested  and 
threshed;  the  plaintiff  himself  had  said  to  Connolly  that  the 
wheat  was  ready  to  be  divided,  and  he  had  sold  some  of  his 
own  share  of  the  crops ;  the  rent  was  therefore  due,  and  if 
so,  there  could  be  no  recovery  for  double  value.  As  to  the 
first  count,  the  assault  charged  was  abandoned,  and  the 
count  was  confined  therefore  to  the  entry  and  distraining. 

The  plaintiff's  counsel,  in  answer,  argued  that  the  second 
year's  rent  would  not  be  due  until  31st  March,  1868,  or  at  any 
rate  until  the  grain  was  ready  for  market;  that  in  either 
case  the  distress  was  too  soon;  and  the  rent  being  payable 
in  kind,  the  landlord  had  at  all  events  no  right  to  distrain 
for  so  much  money.  It  was  urged  that  the  requirement 
that  the  crops  should  be  threshed,  cleaned,  and  ready  for 
market  applied  only  to  the  first  year's  rent.  In  that  case 
the  plaintiff  contended  that  the  rent  would  clearly  not  be 
due  until  the  end  of  the  year,  while  the  defendant  argued 
that  the  share  of  each  crop  might  be  taken  when  ripe  and 
ready  for  removal. 

The  learned  judge  then  suggested  whether  on  such  a 
distress  there  was  any  right  to  sell ;  and  leave  was  reserved 
to  either  party  to  move  on  the  different  questions  raised. 

At  the  close  of  the  case  the  learned  judge  asked  the  jury 
to  find,  1.  Was  there  any  demand  made  for  the  payment 
of  the  rent  by  Connolly  of  the  plaintiff*?  2.  Was  the 
grain,  or  any  and  which  of  it,  cleaned  and  ready  for 
market  on  the  16th  December,  when  the  distress  was 
made  ?  3.  Was  there,  by  the  conduct  of  the  plaintiff 
and  Connolly,  or  by  their  proceedings  before  the  16th 
December,  a  time  fixed  for  the  delivery  of  the  portion  of 
the  grain  as  rent,  and  was  the  time  fixed  a  day  before  the 
16th  December?  4.  As  to  the  grain  being  ready  for 
the  market  when  distrained  on,  did  the  plaintiff*  treat  it 
before  that  as  ready  for  the  market  ?  The  evidence,  he 
observed,  rather  shewed  that  he  did,  for  he  wanted  to  fix 
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a  day  for  its  division  before  the  distress  was  made,  and  he 
seemed  to  treat  the  rent  as  then  due. 

The  main  question  he  said  was,  whether  at  the  time  of 
the  distress  the  rent  was  due  or  not;  if  it  was,  then  the 
second  count  was  put  out  of  consideration ;  and  upon  the 
first  count  defendants  would  also  be  entitled  to  succeed  if 
the  rent  had  been  payable  in  money,  or  if  the  landlord 
had  the  right  to  sell  as  well  as  distrain. 

He  ruled,  for  the  purposes  of  the  suit,  that  a  distress  for 
rent  payable  in  kind  instead  of  in  money  might  be  sold, 
but  there  being  no  count  or  replication  charg'ng  that  by 
the  sale  defendants  were  trespassers  ah  initio,  if  the  rent 
were  due  the  plaintiff,  in  his  opinion,  would  still  fail  on 
the  first  count,  for  the  sale  was  not  expressly  replied.  If 
the  rent  was  not  due  the  plaintifi*  must  succeed  on.  one 
count  or  the  other,  and  if  on  the  second  count  damages 
were  to  be  double. 

The  plaintiff  asked  leave  to  add  a  count  in  trespass  for 
taking  goods  merely,  and  a  replication  of  sale  to  the  pleas  to 
the  first  count,  for  the  purpose  of  constituting  defendants 
trespassers  ah  initio,  and  these  amendments  were  allowed. 

It  was  objected  for  defendants,  that  the  learned  judge 
should  have  told  the  jury,  as  a  matter  of  law,  that  the 
plaintiff  selling  a  part  of  the  grain  himself  and  offering  to 
divide  with  Connolly  precluded  him  from  denying  that  the 
grain  was  ready  for  market ;  and  that  the  jury  should  have 
been  told,  as  a  matter  of  law,  that  the  demand  for  a  divi- 
sion was  a  demand  for  payment  of  rent. 

The  jury  found,  1.  That  the  grain  was  not  ready  for 
market  at  the  time  of  distress.  2.  That  the  rent  was  not 
due  or  considered  as  due  at  the  time  of  the  distress  by  the 
conduct  or  proceedings  of  the  parties.  3.  That  there  was 
no  demand  of  payment  of  the  rent  before  distress.  And 
they  found 

100  bushels  of  wheat,  sold  at  $1.30  $130  00 

19        "        oats,  ;-; 7c.  per  bushel   7  12 


Single  value 


$137  12 
2 


Double  value 


$274  24 
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The  jury  were  also  asked  to  say  whether  the  landlord 
had  made  a  demand  for  the  division  of  the  grain  or  not. 
After  a  good  deal  of  talking  they  declined  to  answer, 
saying,  they  did  not  see  what  they  had  to  do  with  it. 

The  verdict  was  entered  for  the  plaintiff  for  $274.24  on 
the  second  count,  and  for  defendants  on  the  first  count. 

In  Michaelmas  term  Robinson,  Q.C.,  obtained  a  rule 
nisi  to  enter  a  nonsuit  or  verdict  for  defendants,  pursuant 
to  leave  reserved,  on  the  ground  that  under  the  evidence  and 
the  lease  produced  at  the  trial,  rent  was  shewn  to  have 
been  due  at  the  time  of  the  distress,  and  the  plaintiff,  by 
his  conduct,  was  estopped  from  denying  such  rent  to  be  due, 
and  the  right  to  distrain  was  established  by  the  defendants; 
and  that  as  the  rent  was  reserved  in  kind  the  plaintiff 
could  not  recover  double  the  value  of  the  goods  distrained 
and  sold;  or  for  a  new  trial,  for  misdirection  in  the  learned 
judge,  in  leaving  it  to  the  jury  to  say  whether  there  was  a 
demand  of  the  rent  before  the  distress,  instead  of  directing 
them  that  such  demand  was  unnecessary,  and  that  a 
demand  of  a  division  of  the  grain,  which  was  proved,  was 
a  demand  of  the  rent  under  the  lease ;  and  in  leaving  it  to 
the  jury  to  say  whether  the  grain  was  threshed,  cleaned, 
and  ready  for  market  before  the  said  distress,  or  whether 
the  parties  by  their  conduct  had  treated  such  rent  as  due, 
instead  of  directing  them  that  under  the  evidence  and 
lease  produced  the  rent  distrained  for,  being  the  second 
year's  rent,  was  due,  and  that  it  was  due  if  the  crops  were 
then  ready  to  cut,  or  were  cut  and  threshed  ;  or  on  the 
ground  that'  the  verdict  is  contrary  to  law  and  evidence, 
and  the  weight  of  evidence,  the  evidence  or  the  weight  of 
evidence  shewing  that  the  rent  or  part  of  the  rent  distrained 
for  was  due,  and  this  action  therefore  not  maintainable. 

During  this  tevm  Harrison,  Q.C,  shewed  cause.  The 
distress  is  for  $140  alleged  to  be  due  on  the  1*3 th  December. 
The  date  of  the  lease  is  31st  of  March,  1866,  and  the 
habendum  is  for  five  years  from  that  day.    The  lessor  was 
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after  the  first  year  to  receive  the  third  of  the  crops  grown 
on  the  present  clearing.  The  matter  in  dispute  is  the  rent 
for  1867.  No  demand  was  proved,  and  a  demand  was 
necessary  before  distraining.  In  Thompson  v.  Marsh  et  at. 
2  0.  S.  355,  360,  it  was  held  that  when  the  rent  distrained 
was  a  certain  sum  payable  in  produce,  it  might  be  dis- 
trained for ;  but  there  the  time  of  payment  was  specified  ;' 
here  there  is  no  time  fixed  by  the  lease,  and  the  rent  would 
not  be  due  until  the  end  of  the  year,  which  would  be  31st 
March,  1868,  at  all  events  without  a  demand,  which  the 
jury  have  found  was  not  made,  and  this  distress  was  made 
in  December.  Gumming  v.  Hill,  6  O.  S.  803,  shews  only 
that  a  sum  certain  payable  in  leather  may  be  distrained 
for.  What  occurred  between  the  parties  did  not  shew 
the  rent  was  due.  Defendant  after  distraining  had  no 
right  to  claim  the  goods  as  his  own  :  Gibhs  v.  Crawford,  8 
U.  C.  R  155. 

Robinson,  Q.  C,  contra.  If  cleaning  and  threshing  be 
something  more  to  be  done  to  enable  the  tenant  to  tender 
the  grain,  the  landlord  may  waive  it,  and  if  this  condition 
as  to  cleaning,  &c.,  only  extends  to  the  first  year,  then  the 
rent  is  payable  as  soon  as  the  crop  is  cut  or  ready  to  go  ofi* 
the  farm;  if  not,  it  would  not  be  due  until  the  31st  March, 
1868,  when  it  might  be  comparatively  useless  to  the  land- 
lord. Both  reason  and  convenience  point  to  this  construc- 
tion, and  in  the  case  of  fruit  or  perishable  produce  it  would 
be  the  only  construction  possible.  The  plaintiff*  had  sold 
part  of  his  own  share,  thus  shewing  that  the  crop  was  ready 
for  market.  The  evidence  shewed  that  all  the  defendants 
took  was  a  few  bushels  more  than  the  landlord's  own  share. 
There  were  two  hundred  and  thirty  bushels  grown  on  the 
place,  and  all  defendant  or  the  bailiff"  took  away  and  sold  was 
eighty-three  bushels  :  Doe  Edney  v.  Benham,  7  Q.  B.  977, 
and  Doe  Edney  v.  Billett,  Ih.  983,  shew  that  a  distress  may 
be  made  when  the  tenant  holds  by  the  service  of  cleaning 
the  parish  church,  without  any  pecuniary  render,  or  of 
ringing  the  church  bell  at  stated  hours  :  Co.  Lit  142  a ; 
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Smith  L.  &  T.  88;  Arch.  L.  &  T,  2nd  ed.,  113,  1st  ed.  106-7  ; 
and  Thompson  v.  Marsh,  2  0.  S.  360,  shews  that  the  dis- 
tress here  could  be  sold.  He  referred  also  to. Dockham  v. 
Parker,  9  Greenleaf  137  :  U.  S.  Digest,  Vol.  II.,  p.  748. 

Richards,  C.  J. — The  first  question  is,  when  the  rent  by 
the  terms  of  the  lease  is  payable.  For  the  first  year  of 
the  term  Connolly  is  to  pay  the  taxes,  find  the  seed,  and 
furnish  a  team,  for  which  as  rent  he  is  to  receive  for  the 
said  first  year  two-thirds  of  all  the  grain  when  cleaned, 
threshed,  and  ready  for  market,  also  one-third  of  the  straw, 
turnips  and  root  crops,  and  one-half  of  the  hay  raised  on 
the  lands  then  cleared.  For  the  remainder  of  the  term 
Connolly  is  to  receive  "  one- third  of  all  the  crops  grown 
upon  the  present  clearing,  with  the  exception  of  the.  hay 
crop,  of  which  he  is  to  have  the  half" 

It  is  not  said  in  terms  he  is  to  have  this  third  annually, 
or  one-third  of  the  crops  annually  grown  on  the  place.  I 
suppose  we  may  fairly  assume,  in  what  appears  to  be  a 
farming  lease,  that  crops  grown  on  the  premises  means  the 
crops  annually  grown.  Then  we  may,  I  think,  read  the 
reddendum  in  the  lease,  one-third  of  all  the  crops  annually 
grown  on  the  present  clearing,  except  the  hay,  of  which 
he  is  to  have  half  The  rent  then  is  an  annual  one,  pay- 
able in  kind.  If  the  articles  raised  on  the  land  were 
"fructus  fugaces"  they  would  not  be  deliverable  until  the 
time  of  growing,  though  the  year  by  the  terms  of  the 
lease  might  terminate  at  a  different  period.  This  seems  to 
be  the  rule  laid  down  in  Co.  Lit.  sec.  128,  91  h,  92  a, 
where  it  is  said  there  is  a  difference  between  corn  and  roses, 
for  the  corn  will  last,  and  he  must  deliver  the  corn  pre- 
sently, (reference  is  here  made  to  the  time  of  paying  the 
line  on  the  death  of  the  tenant),  but  roses  that  are  fructus 
fugaces  are  not  deliverable  tiU  the  time  of  growing.  It  is 
further  said  "  the  relief  of  bushels  of  corn  is  to  be  paid  pre- 
sently, though  the  tenant  die  in  winter  before  corn  be  ripe." 

It  does  not  therefore,  from  the  nature  of  the  reddejidum, 
necessarily  follow  that  the  rent  becomes  due  as  soon  as  the 
grain  is  harvested.  If  the  harvest  is  to  be  considered  as 
7 — VOL.  XXLS.  U.C.R, 
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fixing  the  time  when  the  rent  was  to  be  paid,  the  hay 
harvest  being  first,  that  would  in  some  seasons  be  in  June 
or  July,  and  on  some  farms  a  second  cutting  in  August  or 
September;  then  the  wheat  crop,  fall  wheat  in  July  or 
August,  spring  wheat  later,  and  oats  and  other  grains  at 
different  times ;  potatoes  later,  and  other  green  crops  still 
later.  Do  the  portions  he  is  entitled  to  of  each  of  these 
crops  go  to  the  landlord  as  soon  as  harvested,  and  if  not 
then  delivered  to  him  can  he  distrain  as  each  becomes 
due  ?  It  seems  to  me,  in  the  absence  of  an  express  agree- 
ment in  the  lease  making  such  a  provision,  it  would  not 
be  implied  from  those  words  of  the  lease  which  seem  to 
apply  to  the  payment  of  the  rent  of  the  first  year,  if  they 
stood  by  themselves  alone. 

If,  after  stating  how  the  first  year's  rent  was  to  be  paid, 
the  lease  had  read  and  "  for  the  remainder  of  the  term, 
Connolly  is  to  receive  $150  a  year  rent,"  and  no  time 
mentioned  for  the  payment,  there  would  then  be  no  doubt 
that  the  second  year's  payment  would  come  due  at  the 
end  of  the  second  year. 

The  consideration  for  the  first  year  is  more  than  the 
mere  enjoyment  of  the  land ;  the  lessor  is  to  furnish  a  team 
and  seed,  and  to  pay  the  taxes.  He  might  therefore  well 
claim  that  his  rent  should  be  payable  as  soon  as  the  grain 
was  harvested.  His  seed  had  been  put  in  the  ground,  and 
his  horses  had  aided  in  tilling  it,  and  being  produced  on 
his  own  land,  he  might  well  claim  the  immediate  return 
for  his  outlay  and  labour.  The  same  reasoning  does  not 
apply  to  the  second  year. 

It  is  urged  that  if  the  lessor  were  not  allowed  to  distrain 
as  soon  as  the  crops  were  harvested,  the  tenant  might 
remove  them  and  thus  deprive  the  landlord  of  his  rent. 
The  same  reasoning  would  apply  if  the  annual  rent  had 
been  made  payable  in  money,  and  no  specific  period  named 
for  the  payment  of  it. 

If  the  tenant  had  paid  his  rent  for  three  or  four  years  of 
the  term,  by  delivering  the  one-third  of  the  crop  to  the 
landlord  immediately  after  harvest,  that  would  of  itself  be 
evidence,  in  the  absence  of  any  other,  to  shew  a  holding  on 
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those  terms,  and  perhaps  might  be  some  evidence  that  that 
was  the  intention  of  the  parties  under  this  lease.  But  this 
difficulty  arises  as  to  the  rent  for  the  second  year,  and  no 
means  of  interpretation  arises  from  the  acts  of  the  parties 
in  this  way  I  have  suggested. 

It  seems  to  me  we  must  decide  from  the  instrument 
itself  when  the  rent  for  the  second  year  is  payable.  If  the 
legal  effect  of  the  lease  is  to  make  the  rent  payable  at  the 
end  of  the  year,  the  arranging  between  the  parties  to  have 
the  grain  divided  at  a  certain  time  would  not  accelerate 
the  payment  of  the  rent,  so  as  to  enable  the  landlord  to 
distrain  for  it  before  it  was  due  under  the  lease. 

The  provision  as  to  what  the  landlord  is  to  receive  for 
the  first  year's  rent  seems  fixed  as  to  time  only  as  to  the 
grain,  even  if  that.  The  words  are,  "for  the  first  year  of 
the  term  tivo-thirds  of  all  the  grain  when  cleaned,  threshed, 
and  ready  for  market ;  also  one-third  of  the  straw,  turnip 
and  root  crops,  and  one  half  of  the  hay." 

Mr.  Robinson  argued  that  the  cleaning,  threshing,  and 
making  ready  for  market,  was  a  provision  for  the  benefit  of 
the  landlord,  which  he  might  waive  at  any  time,  and  then 
have  an  immediate  right  to  distrain.  If  this  view  be  taken 
then  there  would  be  no  certainty  as  to  the  time  when  the 
rent  would  be  payable,  and  the  tenant  would  never  know 
when  he  would  be  in  a  condition  to  tender  his  rent,  or 
when  the  landlord  would  be  in  a  position  to  distrain  on 
him  for  not  doing  so.  But  if  when  cleaned  refers  to  the  time 
the  landlord  is  to  claim  his  rent,  then  there  would  be  more 
certainty  about  it,  though  even  in  that  view  it  might  be 
contended  the  time  was  not  fixed  when  the  rent  was  payable, 
and  therefore  the  reservation  would  be  bad  for  uncertainty. 

On  the  whole,  I  think  the  soundest  conclusion  to  arrive 
at  is,  that  by  the  terms  of  the  lease  the  second  year's  rent 
became  due  at  the  end  of  the  year,  and  that  the  defend- 
ant had  no  right  to  distrain  until  the  expiration  of  the 
second  year  of  the  term. 

If  the  view  I  take  of  the  etiect  of  the  lease  be  erroneous, 
there  are  great  difficulties  in  the]way  of  entering  a  verdict 
for  the  defendants, 
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The  cases  in  our  own  courts  go  only  to  the  extent  of 
deciding,  that  when  there  is  a  fixed  rent  payable  in  kind  it 
may  be  distrained  for,  such  as  £50  a-year  payable  in  stock 
at  the  market  price,  or  a  certain  sum  per  annum  payable 
in  leather. 

The  courts  in  England  still  adhere  to  the  doctrine  laid 
•  down  in  Co.  Lit.  96  a,  that  the  rents  reserved  must  be 
certain ;  the  quantum  or  amount  must  either  be  expressly 
stated,  and  with  certainty,  or  be  such  as  by  reference  to 
something  else,  can  be  certainly  ascertained.  The  following 
illustration  of  Lord  Coke  is  frequently  referred  to  :  "  There 
may  be  a  certainty  in  uncertainty ;  as  a  man  may  hold  of 
his  lord  to  shear  all  the  sheep  depasturing  within  the  lord's 
manor ;  and  this  is  certain  enough,  albeit  the  lord  hath 
sometime  a  greater  number,  and  sometime  a  lesser  number 
there ;  and  yet  this  uncertainty,  being  referred  to  the 
manor  which  is  certain,  the  lord  may  distrain  for  this  un- 
certainty."— Co.  Lit.  96  a. 

Some  of  the  later  decisions  go  a  great  way  in  that  direc- 
tion, and  seem  to  cover  this  case  so  far  as  certainty  is  con- 
cerned, so  as  to  give  the  right  to  distrain.  Most  of  the 
cases  are  collected  in  Tudor's  Leading  Cases  on  Real  Pro- 
perty,  Clun's  Case,  p.  243  to  264, 

In  Daniel  v.  Grade,  6  Q.  B.  145,  the  owner  of  a  house 
and  of  a  marl-pit  and  brick-mine  demised  it  at  a  rent  of 
eightpence  for  every  cubic  yard  of  marl,  and  one  shilling  and 
eightpence  a  thousand  for  all  the  bricks  the  tenant  made. 
The  tenant  took  the  land  and  paid  the  stipulated  sums,  but 
afterwards  fell  into  arrear,and  the  landlord  distrained.  It 
was  held  that  the  demise  was  at  a  rent  capable  of  being 
ascertained  with  certainty,  for  which  therefore  a  distress 
might  be  made. 

In  Regina  v.  Westbrook,  10  Q.  B.  178,  Lord  Denman 
delivered  a  more  elaborate  judgment  to  the  same  effect. 

In  Edmonds  v.  Eastwood,  2  H.  &  N.  811,  the  same 
doctrine  was  upheld.  The  same  principle  is  laid  down  in 
Rex  V.  Tremayne,  4  B.  &  Ad.  169. 

In  Doe  Edney  v.  Benham,  7  Q.  B.  981,  a  tenant  held  a 
house  of  parish  officers,  upon  condition  of  sweeping  the 
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churcli,  and  it  was  decided  that  it  was  a  rent  for  which 
distress  might  be  made  for  non-performance  of  that  service. 
In  Doe  Edney  v.  Billett,  lb.  983,  the  house  was  held  by 
service  of  ringing  the  church-bell,  and  it  was  decided  in 
the  same  way. 

No  doubt,  in  reference  to  these  cases  the  learned  editor 
of  the  9th  edition  of  Woodf all's  Landlord  and  Tenant  thus 
lays  down  the  law,  at  p.  377  :  "  A  distress  may  be  made 
where  the  tenant  holds  by  the  service  of  cleaning  the  parish 
church  or  of  ringing  the  church-bell  at  stated  times,  or  by 
other  manual  services  ;  but  in  such  case  the  distress  could 
not  be  sold." 

In  Thompson  v.  Marsh,  2  O.  S.  359,  the  late  Sir  J.  B. 
Robinson,  in  referring  to  the  rent  payable  in  stock  at  the 
market  price,  said,  "It  seems  to  be  sufficiently  certain,  that 
by  the  common  law  it  may  be  distrained  for,  and  the 
statute  of  William  makes  no  distinction,  but  allows  all  dis- 
tresses for  rent  to  be  sold."  The  late  Sir  J.  B.  Macaulay,  in 
his  judgment  in  the  same  case,  said,  referring  to  the  statute 
2  W.  (fc  M.  ch.  5,  sec.  1,  "  The  statute  comprehends  all  rents 
for  which  a  distress  may  be  taken,  and  I  do  not  see  any 
sufficient  reason  why  a  sale  could  not  legally  have  taken 
place  in  the  present  instance." 

This  language  is  broad  enough  to  cover  all  distresses,  and 
would  seem  to  imply,  that  when  there  was  sufficient 
certainty  to  warrant  a  distress  that  should  also  be  sufficient 
to  warrant  a  sale.  In  the  case  before  them  the  amount 
was  fixed,  the  mode  of  payment  was  defined  to  be  in  some- 
thing besides  money,  and  there  seemed  no  reason  why  the 
landlord  should  not  realize  the  amount  of  the  rent  by  the 
sale.  But  when  distraining  for  not  cleaning  the  parish 
church,  for  what  amount  would  the  parties  distraining  sell; 
and,  it  may  also  be  asked,  what  amount  would  the  tenant 
tender  to  the  landlord  before  the  impounding  of  the 
distress  to  avoid  it  ? 

Where  the  reddendum  was  8d.  a  yard  for  every  yard  of 
marl  raised,  and  Is.  8d.  a  thousand  for  every  thousand  of 
bricks  made,  when  the  quantity  was  ascertained  the  value 
was  fixed,  and  the  amount  could  then  be  mentioned  in  the 
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warrant  of  distress,  and  no  difficulty  could  arise  as  to  what 
it  should  be. 

In  the  case  before  us,  however,  there  would  still  be  the 
additional  difficulty,  after  ascertaining  the  quantities,  to 
fix  the  value  to  each  kind  of  grain,  &c.,  the  landlord  is 
entitled  to  receive. 

If  then  this  distress  could  not  be  sold,  if  legally  made, 
the  defendant  would  still  be  liable  as  a  trespasser,  for  by- 
selling  at  the  common  law  when  there  was  no  right  to 
sell  he  abused  his  authority,  and  became  a  trespasser  ah 
initio  :  Sm.  L.  &  T.,  2nd  Ed.,  p.  32. 

Were  it  not  for  the  weight  of  authority  on  the  subject, 
I  should  incline  to  the  opinion  that  not  only  was  the  dis- 
tress not  liable  to  be  sold  at  common  law,  but  it  was  not 
fixed  with  sufficient  certainty  to  authorize  a.  distress. 

If  the  view  contended  for  by  the  defendants  be  correct, 
that  the  distress  might  be  made  when  the  grain  was  har- 
vested, cleaned,  and  ready  for  the  market,  the  finding  of 
the  jury  is  against  them  on  that  point ;  and  if  their  case  in 
all  respects  was  clear,  and  they  were  entitled  to  a  verdict, 
we  would  have  great  difficulty  in  gTanting  them  a  new 
trial,  and  if  granted  it  could  only  be  on  payment  of  costs. 

After  giving  the  case  all  the  consideration  I  can  bestow 
upon  it,  the  best  opinion  I  can  form  is,  that  under  the 
lease  the  rent  distrained  for  was  not  due  until  the  end  of 
the  second  year,  and  therefore  that  the  action  is  well 
brought,  and  the  verdict  properly  entered  for  the  plain- 
tiflf  on  the  second  count. 

See  Binehart  v.  Olwine,  5  Watts  &  Serg.  163 ;  Johnston 
V.  Smith,  3  Penrose  &  Watts,  Penn.  Rep.,  496  ;  Burns  v. 
Cooper,  31  Penn.,  7  Casey,  427;  Warren  v.  Forney,  13  S. 
&  R.  52;  Shaffer  v.  Sutton,  5  Binney  230;  Stewart  v. 
Doughty,  9  Johns.  108;  Foote  v.  Calvin,"^  Johns.  216; 
Leo  Wolf\.  Merritt,  21  Wend.  337;  Mamvell  v.  Manwell, 
14  Verm.  14;  Smith  v.  Golson,  10  Johns.  91;  BishoiJ  v. 
Doty,  1  Vermont  40;  M enough' s  5  Watts  and  Serg. 

433;  Boyd  v.  McCombs,  4  Barr.,  Penn.  Re]).,  146;  Cobell  v. 
Cobell,  8  Barr.  343  ;  Ifrlsrr  v.  3  Ihrv.  185  ;  Smith  v. 

Fyler,  2  Hill  648;  Valetdi'ae  v.  JachHoii,  9  Wend.  302: 
Fry  V.  Jones.  2  Rawle  11. 
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Morrison,  J.,  concurred. 

Adam  Wilson,  J— The  lease  was  from  the  31st  March, 
1866,  for  five  years.  The  party  of  the  first  part  is  to  furnish 
the  necessary  team,  and  to  find  the  seed  for  the  first  yes.r 
of  the  term  "for  which  as  rent  he  is  to  receive  for  the  said 
first  year  of  the  term  two-thirds  of  all  the  grain  when 
cleaned,  threshed,  and  ready  for  market,  also  one-third  of 
the  straw,  turnips,  and  root  crops,  and  half  of  the  hay  raised 
on  the  land  now  cleared.  For  the  remainder  of  the  term 
the  party  of  the  first  part  is  to  receive  one-third  of  all  the 
crops  grown  upon  the  present  clearing,  with  the  exception 
of  the  hay  crop,  of  which  he  is  to  have  the  half" 

The  dispute  relates  to  the  rent  of  1867.  The  distress 
was  made  on  the  16th  December,  1867.  The  second  year 
of  the  term  would  expire  on  the  31st  March,  1868. 

The  first  question  is  (assuming  the  rent  to  be  distrainable) 
.  was  it  distrained  for  before  it  was  due  ?  The  landlord  was 
to  receive  one-third  of  all  the  crops  grown  on  the  clearing 
which  was  on  the  farm  at  the  date  of  the  lease,  excepting 
the  hay,  and  of  the  hay  he  was  to  get  one-half  I  am  not 
satisfied  this  payment  for  share  of  the  crops  was  to  be 
made  at  the  end  of  the  year  of  the  lease. 

The  landlord  is  to  get  a  share  of  all  the  crops  grown. 
No  precise  time  is  mentioned  for  the  time  of  delivery.  The 
reasonable  time  for  his  getting  them  would  seem  to  be  when 
they  were  harvested  and  capable  of  division  between  him 
and  the  tenant. 

He  is  entitled  to  the  crops  as  cvit — that  is,  to  the  grain  in 
the  straw,  and  the  potatoes  as  raised.  The  tenant  is  not 
bound  to  thresh  the  gi-ain  for  him,  nor  to  house  the  grain, 
hay,  or  potatoes. 

It  would  not  be  reasonable  to  compel  the  tenant  to  keep 
the  grain  in  the  straw,  and  to  protect  all  the  landlord's 
share  of  the  crop  till  the  31st  of  March  of  each  year. 

It  may  be  inconvenient  paying  the  landlord  in  this  man- 
ner, because  he  will  be  getting  his  share  of  the  different 
kinds  of  crops  at  different  times.   I  do  not  think,  however. 
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it  will  be  attended  with  so  many  inconveniences  as  by 
delaying  the  delivery  of  his  share  till  the  31st  of  March. 

At  that  time  the  crops,  which  the  tenant  could  not  use 
and  yet  ^as  bound  to  protect  throughout  the  winter, 
will  be  comparatively  useless  to  the  landlord  himself.  The 
time  for  feeding  the  hay  and  straw  will  nearly  be  over,  and 
the  chance  of  getting  the  grain  and  other  stuff  to  market 
may  have  been  lost  to  him  by  the  breaking  up  of  the  roads. 

The  general  sense  of  mankind  would  be,  that  rent  pay- 
able in  crops  and  other  annual  products  of  the  farm,  when 
no  specific  day  was  named  for  their  delivery,  was  payable 
by  these  products  themselves  as  soon  as  they  were  fit  for 
delivery,  without  regard  to  the  termly  year. 

This  is  the  rule  as  to  tithes,  and  it  furnishes  a  guide  as 
to  what  might  be  done  under  this  lease.  The  tithe  owner 
takes  his  lamb  when,  it  is  fit  to  be  weaned,  his  wool  at 
shearing  time,  his  hay  when  it  is  put  into  cocks,  his  potatoes 
when  they  are  dug  and  laid  in  heaps,  and  his  corn  when 
it  is  in  the  sheaf. 

The  landlord  here  might  have  done  and  may  do  the  same 
thing.  It  would  be  advantageous  for  both  parties  that  he 
should  do  so,  for  it  would  relieve  the  tenant  from  the 
burden  of  housing  and  protecting  the  share  which  does  not 
belong  to  him,  and  it  will  give  the  landlord  the  use  of  his 
share  at  a  time  when  it  can  be  most  serviceable  to  him. 

The  provision  as  to  the  first  year's  payment  of  rent 
.  "  when  the  grain  is  cleaned,  threshed,  and  ready  for 
market,"  shews  the  time  the  parties  had  in  view  was  not 
the  termly  year,  and  shews  also  that  the  time  when  the 
landlord  was  to  receive  his  share  of  the  crops  was  at  that 
season  or  time  of  the  year  when  the  crop  was  ready  and 
capable  of  delivery  to  him,  without  housing  or  storing,  or 
other  expense  or  care  being  laid  out  upon  it  by  the  tenant. 

The  case  of  Johnston  v.  Smith,  3  Penn.  496,  may  be 
referred  to. 

I  think  not  only  the  rent  was  distrainable,  but  that  it 
was  payable  here  before  it  was  distrained  for. 

Bule  discharged. 
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The  Western  Assurance  Company  v.  Lachlan 
McLean  and  Allan  McLean. 

Bond  for  payment  of  moneys  by  plaintiffs'  agent — Action  against  surely — Plea 
of  tender  by  principal. 

Declaration  against  a  surety  on  a  bond,  conditioned  that  one  L.,  the 
plaintiffs'  agent,  should,  whenever  requested,  pay  over  to  them  all 
moneys  received  on  their  account,  alleging  various  sums  received  and 
not  paid. 

Plea,  that  L.  paid  over  all  sums  received  except  $50.50,  as  to  which  and 
the  causes  of  action  in  respect  thereof,  L.  was  ready  and  willing  and 
offered  to  pay  and  account  for  the  same  in  accordance  with  the  bond 
and  condition,  and  the  plaintiffs,  notwithstanding,  refused  to  accept 
from  him  the  said  sura,  and  by  their  own  acts  prevented  him  from 
paying  over  the  same  in  accordance  with  said  bond  and  condition. 

Held,  on  demurrer,  a  good  plea.  Wilson^  J.,  dissenting,  on  the  ground 
that  no  tender  was  shewn  after  a  request  by  the  plaintiffs  on  L. 

Declaration  on  a  joint  and  several  "bond,  dated  18th 
August,  1859,  made  by  defendants  and  one  JohnW.Crooker, 
reciting  that  defendant  Lachlan  McLean  had  been  employed 
by  the  plaintiffs  as  an  agent,  and  had  agreed  to  give 
security  for  the  faithful  performance  of  his  duties.  The 
condition  was,  that  the  said  Lachlan  McLean  should  from 
time  to  time,  and  at  all  times  thereafter  as  often  as  he 
should  be  thereunto  requested  by  the  plaintiffs,  well  and 
truly  pay  or  cause  to  be  paid  to  them  all  such  moneys  as 
he  should  receive  on  their  account,  and  should  at  all  times, 
whenever  thereunto  requested,  account  for  and  deliver  to 
them  all  moneys,  fee,  which  he  had  received  or  should  from 
time  to  time  be  entrusted  with,  or  which  should  come  to  his 
hands,  for  or  on  account  of  or  to  the  use  of  the  plaintiffs,  &c. 
Breach. — That  Lachlan  McLean,  at  different  times  durino- 
his  employment,  received  moneys  for  the  plaintiffs,  amount- 
ing to  $200 ;  and  although  it  was  his  duty  to  have  ac- 
counted for  and  paid  over  the  same  to  the  plaintiffs,  and 
although  often  requested  so  to  do,  and  although  all  condi- 
tions have  been  fulfilled,  and  all  things  happened,  and  all 
times  elapsed  necessary  to  entitle  the  plaintiffs  to  maintain 
this  action,  yet  the  said  Lachlan  McLean  wholly  neglected 
so  to  do,  and  neither  he  nor  either  of  the  other  defendants 
8 — vol.  XXIX,  U.C.R.  i 
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had  paid  over  the  said  moneys  or  any  part  thereof  to  the 
plaintiffs,  &c. 

Plea,  by  defendant  Allan  McLean,  that  the  defendant 
Lachlan  McLean  did  from  time  to  time,  and  at  all  times  after 
the  making  of  the  said  writing  obligatory,  and  the  said 
condition  thereof,  and  before  the  commencement  of  this 
suit,  well  and  truly  observe,  perform,  and  keep  all  and 
singular  the  articles,  clauses,  payments,  conditions,  and 
agreements,  in  the  said  writing  obligatory  specified,  in  all 
things  on  his  part  to  be  observed,  fulfilled,  and  kept,  accord- 
ing to  the  true  tenor  and  effect  of  the  said  condition;  and 
that  he  did,  after  the  making  of  the  said  writing  obligatory 
and  the  said  condition,  and  before  the  commencement  of 
this  suit,  pay  unto  the  plaintiffs  all  sum  and  sums  of  money 
had  and  received  by  him  for  and  on  account  or  to  the  use 
of  the  plaintiffs,  and  did  well  and  truly  account  for  and 
deliver  unto  the  plaintiffs  all  sum  or  sums  of  money,  &;c., 
which  he  had  received  or  which  came  into  his  hands  for  or 
on  account  of  the  plaintiffs,  excepting  a  sum  of  money,  to 
wit,  $56.50,  so  received  by  the  said  defendant  Lachlan 
McLean  for  the  plaintiffs;  and  as  to  this  sum  and  the 
causes  of  action  in  respect  thereof,  the  said  defendant  Allan 
McLean  says  that  the  defendant  Lachlan  McLean,  after  his 
receipt  of  the  same,  and  before  the  commencement  of  this 
suit,  was  ready  and  willing  and  offered  to  pay  and  account 
unto  the  plaintiffs  for  the  same,  in  accordance  with  the 
said  writing  obligatory,  and  the  said  condition  thereof;  and 
the  plaintiffs,  notwithstanding  the  said  readiness  and 
willingness  and  the  said  offer  of  the  defendant  Lachlan 
McLean,  refused  to  accept  from  him  the  said  sum  of  $56.50, 
and  by  their  own  acts  prevented  the  said  defendant 
Lachlan  McLean  from  pajdng  over  and  accounting  for  to 
the  plaintiffs  the  said  sum  of  $56.50,  in  accordance  with 
the  said  writing  obligatory  and  the  said  condition  thereof 

Demurrer. — That  the  said  plea  does  not  allege  that  the 
pla:nbiffs  had  demanded  the  said  sum  of  $56.50  previously 
to  the  alleged  offer  to  pay  the  same,  as  required  by  the 
condition  of  the  bond  declared  on ;  nor  that  the  defendant 
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Lachlan  McLean  was  always  ready  and  willing  to  pay 
said  sum  up  to  the  commencement  of  this  action ;  nor  that 
he  tendered  said  money  on  the  day  it  was  due,  or  that  he 
ever  tendered  said  sum  to  the  plaintilfs:  that  the  said 
plea  shews  the  alleged  offer  was  even  made  after  the  time 
when  the  said  money  was  due  and  payable  :  that  the  said 
plea  does  not  bring  the  said  sum  into  court,  nor  does  it 
appear  that  the  same  is  paid  into  court  under  said  plea  ; 
nor  allege  that  the  plaintiffs  refused  to  accept  the  said  sum 
at  any  time  after  they  had  demanded  it  from  the  defendant 
Lachlan  McLean.  That  the  said  plea  does  not  shew  or 
state  that  the  plaintiffs'  alleged  refusal  to  accept  the  said 
sum  was  an  act  whereby  the  defendant  Allan  McLean  has 
sustained  any  injury,  damage,  or  loss. 

M.  C.  Cameron,  Q.  C,  for  the  demurrer.  The  readi- 
ness of  the  principal  at  one  time  to  pay  is  no  answer  ; 
the  condition  is  to  pay  on  request,  a  demand  and  refusal 
are  averred  in  the  declaration,  and  he  must  shew  a  readi- 
ness and  offer  to  pay  when  so  requested  :  Simpson 
V.  Eouth,  2  B.  &  C.  682;  SicJdemore  v.  Thistleton,  6  M.  & 
S.  9;  Hay  ward  v.  Bennett,  8  C.  B.  423;  Holme  v.  Guppy, 
3  M.  &  W.  389;  Add.  Con.  959;  Coore  v.  Callaivay,  1  Esp. 
IIG. 

Ferguson,  contra.  All  must  depend  on  the  construction 
of  the  words  in  the  plea.  It  is  alleged  that  L.  had  the 
money  ready  and  ofiered  to  pay  "  in  accordance  with  the 
said  writing  obligatory  and  the  said  condition  thereof 
This,  on  general  demurrer,  is  as  effectual  as  if  the  particular 
facts  had  been  set  out,  and  is  equivalent  to  an  averment 
that  he  had  the  money  ready  when  required  by  the  plain- 
tiffs. If  the  offer  was  made  in  accordance  with  the  bond 
and  condition,  there  could  be  no  breach. 

Richards,  C.  J. — i  see  no  reason  why  Lachlan  might 
not  pay  over  the  money  at  any  time  before  it  was  demanded 
of  him,  and  if  the  plaintiffs  refused  to  accept  up  to  that 
time  there  could  be  no  forfeiture  of  the  bond.    The  plea  of 
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tender  implies  there  has  never  been  any  default  by  the 
person  making  it  so  as  to  enable  the  obligee  to  enforce  his 
bond.  It  is  not  pleaded  in  debt,  where  the  action  is  for 
breach  of  a  condition,  in  the  same  way  as  in  assumpsit. 
In  assumpsit  the  authorities  go  to  the  extent  of  shewing 
that  in  the  plea  the  defendant  must  state  his  tender,  aver 
that  he  has  always  been  ready  and  willing  to  pay,  and  must 
bring  the  money  into  court.  It  it  said  that  this  averment  of 
tout  temps  prist  is  not  necessary  in  the  action  of  debt,  to 
which  I  have  referred. 

In  Co.  Lit.  207  a,  it  is  said,  "But  if  a  man  make  a  single 
bond,  or  knowledge  a  statute  or  recognizance,  and  after- 
wards make  a  defeasance  for  the  payment  of  a  lesser  sum 
at  a  day,  if  the  obligor  or  conusor  tender  the  lesser  sum 
at  the  day,  and  the  obligee  or  conusee  refuseth  it,  he  shall 
never  have  any  remedy  by  law  to  recover  it,  because  it  is 
no  parcel  of  the  sum  contained  in  the  obligation,  statute,  or 
recognizance,  being  contained  in  the  defeasance  made  at  the 
time  or  after  the  obligation,  statute  or  recognizance.  And 
in  this  case,  in  pleading  of  the  tender  and  refusal,  the  party 
shall  not  be  driven  to  plead  that  he  is  yet  ready  to  pay  the 
same  or  to  tender  it  in  court." 

In  note  2,  by  the  learned  editor,  he  says,  "In  the  10th, 
11th,  and  12th  editions,  there  is,  in  the  margin,  a  reference  to 
3  Cro.  755;  but  there  is  no  such  page  in  that  volume  of 
Croke.  Most  probably  it  is  mis-printed,  for  1  Cro.  755, 
Cotton  V.  Clifton,  where  it  was  held,  that  where  an  obliga- 
tion is  made,  and  afterwards  a  defeasance  is  made  thereof 
if  he  pays  a  less  sum,  there,  if  he  pleads  the  defeasance  and 
the  tender  of  the  lesser  sum,  he  need  not  to  say  tout  temps- 
prist ;  for  by  the  tender  he  was  discharged  of  aU ;  but 
otherwise  it  is  of  an  obligation,  with  a  condition  to  pay  a 
lesser  sum." 

Here  the  obligation  clearly  was  not  to  pay  as  for  an 
acknowledged  indebtedness,  but  rather  a  condition  for 
paying  what  the  party  for  whom  the  obligation  was  entered 
into  might  receive  as  an  agent  of  the  company.  The  aver- 
ment in  the  plea  is,  that  Lachlan  was  ready  and  willing,  and 
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offered  to  pay  and  account  to  the  plaintiffs,  in  accordance 
vjlth  the  said  writing  obligatory,  and  the  condition  thereof. 
This  seems  like  the  averment  of  general  performance,  and 
if  the  party  wants  a  more  specific  averment,  he  must 
demur  specially. 

There  is  no  doubt  the  demand  would  be  a  condition 
precedent  to  bringing  an  action  for  a  breach  of  a  condition 
.  of  the  bond.  If  the  offer  to  pay  was  made  at  the  time 
of  making  the  request  so  to  do,  and  this  is  to  be  implied 
from  the  language  of  the  plea,  "  in  accordance  with  the 
bond  and  condition  thereof,"  then  there  could  have  been 
no  breach  unless  by  a  subsequent  demand,  if  at  all,  and 
the  offer  to  pay  even  before  the  demand  ought  to  be  a 
substantive  compliance  with  the  condition  of  the  bond. 
If  the  plaintifts  felt  embarrassed  by  the  plea,  they  might 
have  avoided  it  by  falsifying  it,  to  use  the  language  in  the 
note  to  1  Saund.  33  c:  "as  where  the  defendant  has  been 
at  any  time  requested  to  pay,  either  before  or  after  the 
tender,  and  neglected  or  refused  so  to  do,  that  avoids  all 
tenders  made  both  before  and  after  such  request;  and  the 
plaintiff  may  state  it  in  his  replication." 

In  Poole  V.  Twmhridge,  2  M.  &  W.  226,  Parke,  Baron, 
said,  "A  demand  and  refusal  before  or  after  the  tender 
equally  render  it  bad." 

The  third  objection  to  the  plea  alleges  that  it  does  not 
aver  the  tender  of  the  money  on  the  day  it  became  due. 
It  is  not  like  a  bond  where  the  money  is  to  be  paid  on  a 
certain  day,  but  more  like  a  guaranty  that  the  agent  for 
whom  the  obligors,  or  two  of  them,  become  bound  will  do 
his  duty;  and  it  was  his  duty  to  pay  to  the  company,  and 
when  he  tendered  the  money  to  them  and  they  refused  to 
receive  it,  his  sureties  cannot  be  said  to  have  forfeited 
their  bond.  If  the  tender  was  made  at  an  unreasonable  or 
improper  time,  that  could  have  been  replied. 

It  is  also  objected  that  the  plea  does  not  allege  he  ever 
tendered  the  money.  The  allegation  is,  he  was  ready  and 
willing  and  offered  to  pay,  &c.,  in  accordance  with  the 
writing  obligatory  and  condition,  yet  the  plaintiffs,  not- 
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withstanding  such  offer,  refused  to  accept  from  Lachlan 
the  said  money.  The  term  "offer"  seems  to  be  the  com- 
prehensive term.  If  the  party  said,  "I  tender  you  the 
money,"  and  did  nothing  more,  that  would  not  be  sufficient, 
but  if  he  actually  made  an  offer  of  the  money,  that  would 
be  a  tender  in  law  :  Thomas  v.  Evans,  10  East,  102. 

If  defendant  was  not  bound  to  allege  tout  temps  prist  as 
to  Lachlan's  readiness  and  willingness  to  pay,  and  he  bring 
tlie  money  into  court,  that  seems  to  dispose  of  the  greater 
number  of  the  objections  to  the  plea,  and  the  rest  are  dis- 
posed of  by  what  is  above  written. 

I  am  by  no  means  certain  that  I  have  arrived  at  the 
correct  conclusion  in  this  matter.  The  doctrine  in  Qo.  Lit., 
already  referred  to,  goes  far  to  sustain  the  defendant's 
plea.  Where  the  plaintiff's  claim  against  defendant  can 
only  arise  from  a  breach  of  thej  condition  of  a  bond,  and 
where  that  condition  is  payment  of  moneys  that  may  be 
received  up  to  a  certain  day  on  that  day  by  a  third  party, 
and  when  the  person  to  whom  it  is  to  be  paid  on  that  day 
expressly  refuses  to  receive  the  same  on  its  being  tendered 
to  him,  then  no  cause  of  action  ari  ses.  There  has  in  fact 
been  no  breach  of  the  condition,  and  the  principal  did 
exactly  what  the  surety  undertook  he  should  do. 

There  is  a  distinction  between  this  case  and  one  where 
a  defendant  owes  a  certain  sum  of  money,  for  which  he 
gives  a  promissory  note,, and  on  the  day  when  it  becomes 
due  shews  his  readiness  and  willingness  to  pay,  tenders 
the  amount,  and  pays  it  into  court.  In  the  latter  case 
there  is  a  continuous  liability  by  the  party  who  makes  the 
tender,  and  who  ought  not  to  be  discharged,  froln  that 
liability  merely  because  the  holder  refused  to  receive  the 
amount  on  that  day  ;  but  when  the  party  called  on  to  pa}' 
would  have  never  become  liable  to  -  pay  at  all  if  the  person 
to  whom  the  money  was  to  be  paid  had  received  it  wheii 
offered,  when  the  payment  is  to  be  by  a  certain  day,  the 
condition  can  never  in  terms  be  complied  with,  if  the  payee 
refused  to  accept  on  that  (hi)-. 

On  the  whole,  T  think  the  plea  is  good,  though  perhaps 
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it  might  have  been  open  to  exception  on  special  demurrer, 
when  special  demurrers  were  allowed. 

Under  ordinary  circumstances  a  defendant  pleads  a  ten- 
der to  discharge  an  actual  existing  liability  of  his  own, 
created  by  hjmself,  and  Avhich  he  undertakes  to  pay,  and 
if  he  does  pay  he  merely  puts  his  money  in  place  of  his 
debt.  If  the  person  who  is  entitled  to  the  money  does 
not  take  it,  all  the  debtor  has  to  do  is  to  keep  it  for  him, 
and  give  it  to  him  when  he  asks  for  it.  If  the  creditor 
asks  through  the  intervention  of  a  suit  at  law  for  the  money, 
the  debtor  can  state  his  readiness  and  willingness  to  ])ay 
and  his  tender,  and  then  bring  the  money  into  court. 

On  the  other  hand,  the  surety  has  never  undertaken  to 
pay  anything  as  a  primary  liability.  He  has  acknow- 
ledged a  liability  subject  to  a  defeasance,  namely,  that  the 
person  for  whom  he  is  bound  will,  say  on  a  certain  day, 
pay  the  obligee  a  certain  sum  of  mone}^  The  party  for 
whom  he  is  bound  on  that  day  offers  the  money;  the 
obligee  refuses  to  take  it.  The  general  doctrine  that  a 
tender  and  refusal  operates  the  same  as  a  payment  must 
apply  here  as  between  these  parties.  In  law  as  between 
them  there  Avas  a  })ayment.  Therefore  the  defeasance  has 
taken  place  ;  the  liabiHty  is  gone,  and  the  bond  as  to  him 
is  void.  Why  should  the  party  tendering  keep  good  the 
money,  or  aver  tha-t  he  is  ready  and  willing  to  do  so  to 
save  his  surety,  if  the  liability  of  the  surety  has  been 
discharged  by  the  act  of  the  obligee  ? 

Morrison,  J.,  concurred. 

Wilson,  J. — I  think  the  plea  does  not  shew  a  tender  made 
after  a  request  by  the  plaintiffs  upon  the  principal  debtor, 
and  so  defendant  has  not  performed  as  far  as  he  was  able, 
so  far  as  the; plaintiff  would  allow:  Dixon  v.  Clark,  5  C.B. 
365  ;  2  Wons.  Sauncl  48  6,  note  (b). 

In  my  opinion  the  plaintiffs  are  entitled  to  judgment. 

Judgment  for  defendants. 
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Susanna  Bondy  v.  Ann  Fox. 

Registry  laivs — Will — Deed  from  heir-at-law — Proof  of  consideration — 
31  Vic.  ch.  20. 

Where  the  plaintiff  claimed  under  a  will,  and  the  defendanlf  under  a  deed 
from  the  heir-at-law,  registered  before  the  will — Held,  1.  That  to 
give  the  deed  priority  it  must  be  proved  to  have  been  for  valuable, 
though  not  necessarily  for  a  money,  consideration  5  but,  2.  That  the 
plaintiff,  by  calling  for  the  deed  under  a  notice  to  produce,  and  putting 
it  in  on  another  branch  of  the  case,  furnished  prima  facie  evidence  of 
the  consideration  as  mentioned  in  it. 

The  deed  was  by  the  heir-at-law  and  his  brother,  describing  themselves  as 
devisees  under  the  will  (by  which  the  plaintiff  took  a  life-interest  in  the 
land,  and  it  then  went  to  the  grantors,  who  were  to  make  certain  pay- 
ments to  the  other  children.)  It  was  a  quit  claim  by  deed  poll  of  their 
interest  only,  and  the  consideration  was  expressed  to  be  £43  15s.  in 
money,  and  the  grantee  becoming  responsible  to  the  family  of  the  tes- 
tator for  the  payment  of  any  money  or  the  performance  of  any  services 
required  of  the  grantors  by  the  will.  Held,  that  nevertheless,  by  the  prior 
registry  of  this  deed,  the  plaintiff's  claim  under  the  will  was  cut  out. 

Per  Richards,  C.  J.,  the  late  Kegistry  Act  of  Ontario,  31  Vic.  ch.  20, 
does  not  make  notice  effectual  at  lav/,  but  confines  the  relief  in  equity 
to  cases  of  actual  notice. 

Ejectment  to  recover  the  east  half  of  lot  49,  in  the  first 
concession  of  the  township  of  Colchester. 

The  claimant  claimed  as  devisee  for  life  under  the  will 
of  Gabriel  Bondy,  who  was  the  owner  of  the  land  in  fee. 

The  defendant  claimed  under  a  deed  from  James  and 
Christopher  Bondy  to  one  J ohn  Lypps,  who  conveyed  to 
one  George  Fox,  defendant's  husband,  who  died  seized. 

The  case  was  tried  at  the  last  spring  assizes,  at  Sand- 
wich, before  George  Duggan,  Esquire,  judge  of  the  county 
court  of  the  county  of  York. 

It  was  proved  that  Gabriel  Bondy  died  seized  of  the 
land  about  the  17th  April,  1844,  having  made  a  will  on 
the  8th  February,  1844.  By  it  he  devised,  amongst  other 
things,  to  the  plaintiff,  his  wife,  this  lot  for  life,  provided 
she  did  not  again  marry,  and  after  her  death  the  farm  to 
be  divided  into  two  equal  parts,  that  part  whereon  he 
resided  to  be  given  to  Christopher,  and  the  back  part  to 
Jacques,  where  he  then  resided.  He  further  devised  that 
after  the  death  of  his  wife  the  farm  should  be  estimated, 
and  his  two  sons  "  shall  pay  an  equal  share  to  the  rest  of 
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the  family,  that  is  to  say,  the  whole  of  those  of  my  child- 
ren who  then  survive  are  to  receive  an  equal  share." 

After  the  testator's  death  his  family  continued  to  reside 
on  the  lot  until  about  eleven  years  ago.  One  of  the  wit- 
nesses said  Jacques  and  Christopher  sold  their  right  to 
Lypps.  Jacques  was  the  eldest  son.  He  sold  ten  acres 
which  he  claimed  his  father  had  given  him.  Lypps  sold 
the  portion  he  had  to  George  Fox,  the  husband  of  defend- 
ant. Fox  cultivated  the  place  for  about  ten  years,  and 
died  two  years  ago. 

The  will  was  registered  on  the  28th  October,  1868. 

The  defendant  set  up  that  all  the  plaintiff  had  in  the 
land  in  1859,  was  her  dower,  and  that  she  on  the  28th 
June,  1859,  entered  into  an  agreement  with  George  Fox  to 
let  to  him  her  one-third  of  the  land.  This  instrument  was 
to  the  effect  that  Fox  agreed  to  rent  from  Mrs.  Bondy  her 
third  of  the  east  part  of  the  lot,  and  Fox  agTeed  to  pay 
one-third  of  the  small  grain,  and  one-half  of  the  hay,  and 
repair  the  fences,  and  Mrs.  Bondy  was  to  have  fire-wood, 
but  not  to  run  over  the  farm  and  destroy  the  timber. 

The  jury  as  to  this  agreement,  however,  found  that  it 
had  never  been  explained  to  Mrs.  Bondy,  and  that  she  was 
ignorant  of  its  nature  and  contents,  and  had  not  acquiesced 
therein.  • 

Defendant  put  in  and  proved  a  deed,  dated  80th  No- 
vember, 1858,  from  Jacques  Bondy  and  his  wife,  purporting 
to  be  in  consideration  of  £25,  by  which  Jacques  Bondy 
granted,  bargained,  sold,  &c.,  to  George  Fox,  his  heirs  and 
assigns,  all  his  estate  and  interest,  &:c.,  in  the  east  part  of 
the  lot,  containing  90  acres,  more  or  less.  This  deed  was 
registered  on  the  9th  May,  1860. 

Under  a  notice  to  produce  given  by  the  plaintiff,  the  fol- 
lowing deed  was  then  produced  on  being  called  for,  and  was 
put  in  :— A  deed  poll,  dated  25th  March,  1857,  from  Jacques 
Bondy  and  Christopher  Bondy,  described  as  "  Sons  and  de- 
visees of  Gabriel  Bondy,  late  of  the  township  of  Colchester, 
deceased,"  purporting  to  be  in  consideration  of  £43  15s. 
paid  to  them  by  John  Lypps  of  Colchester,  yeoman,  "  and 
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also  in  consideration  of  the  agreement  of  the  said  John 
Lypps  becoming  responsible  to  the  family  of  the  said  Gabriel 
Bondy  for  the  payment  of  any  sums  of  money  or  for  the 
performance  of  any  services  which  we,  the  said  Jacques 
Bondy  and  Christopher  Bondy,  would,  by  the  last  will 
and  testament  of  him,  the  said  Gabriel  Bondy,  be  re- 
quired to  pay  or  perform."  By  it  they  bargained,  sold,  and 
for  ever  quitted  claim  to  Lypps,  his  heirs  and  assigns  for 
ever,  ''all  their  right,  title,  claim,  interest  and  demand,  both 
at  law  and  in  equity,  as  well  in  possession  as  in  expectancy, 
of  the  east  half  of  lot  number  94,  in  the  first  concession  of 
the  township  of  Colchester,  with  the  hereditaments  and 
appurtenances  thereto  belonging,  to  have  and  to  hold  the 
said  released  premises  unto  the  said  John  Lypps,  his  heirs 
and  assigns  for  ever,  so  that  neither  of  us,  the  said  Jacques 
Bondy  and  Christopher  Bondy,  or  our  heirs  or  assigns,  or 
any  other  person  or  persons  in  trust  for  us,  or  in  our  name, 
or  in  the  name,  right,  or  stead  of  us,  them,  or  any  of  them, 
shall,  will,  can  or  may  by  any  ways  or  means  whatsoever 
hereafter  have,  claim,  or  demand,  any  right,  title,  interest 
or  estate,  of  in  or  to  the  said  premises,  or  any  part  thereof." 

The  deed  was  registered  on  the  27th  March,  1857. 

Then  a  memorial  was  put  in,  and  admitted  as  evidence, 
of  a  deed  dated  6th  September,  1858,  from  John  Lypps 
and  his  wife,  purporting  to  be  in  consideration  of  $1000,  by 
which  Lypps  granted  unto  George  Fox,  the  east  half  of  lot 
94,  in  the  first  concession  of  Colchester,  to  hold  in  fee. 
This  was  registered  on  the  15th  September,  1858. 

One  of  the  witnesses  called  by  the  defendant  said,  he 
knew  Fox  and  Lypps :  that  Lypps  ofiered  to  sell  to  him 
the  Bondy  property  for  $1000  more  than  twelve  years  ago. 
Lypps  asked  him  to  see  Fox  about  it,  but  he  said  nothing 
to  Fox  about  it.  Lypps  had  since  gone  to  the  States,  and 
he  never  occupied  the  property.  Fox  had  been  dead  about 
two  years,  and  went  into  possession  of  the  property  about 
eleven  years  ago. 

The  jury  having  found  as  to  the  agreement  as  above 
stated,  a  verdict  was  entered  for  the  plaintifi*  with  leave 
to  defendant  to  move  to  enter  a  nonsuit. 
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D.  B.  Read,  Q.  C,  for  the  defendant,  moved  to  enter  a 
nonsuit  or  verdict  for  defendant,  pursuant  to  leave  reserved, 
on  several  grounds.  The  first  five,  having  reference  to  the 
execution  of  Gabriel  Bondy's  will,  were  abandoned  on  the 
argument.  The  other  grounds  were,  that  George  Fox,  and 
defendant  claiming  under  him,  had  a  good  title  under  the 
heir-at-law  of  Gabriel  Bondy,  being  and  claiming  under 
him  as  a  purchaser  for  value,  and  the  will  not  having  been 
registered  until  after  the  conveyance  to  Fox  was  registered, 
is  void  as  against  the  conveyance  to  Fox  ;  and  because  the 
plaintiff  disclaimed  the  will  of  Gabriel  Bondy,  and  because 
the  plaintiff's  notice  of  title  was  limited  to  a  claim  as  de- 
visee, and  if  she  had  any  other  title,  the  same  was  not  set 
up  in  the  notice,  and  no  amendment  was  asked  for. 

C.  Robinson,  Q.  C,  shewed  cause.  In  defendant's  notice 
she  claims  under  the  conveyance  from  the  two  Bondys  to 
Lypps,  dated  25th  March,  1857,  which  she  did  not  put  in, 
and  at  the  trial  she  relied  on  the  deed  from  Jacques  Bondy, 
of  the  30th  November,  1858.  There  was  no  evidence  given 
at  the  trial  to  shew  that  either  of  the  deeds,  of  the  25th 
March,  1857,  or  30th  November,  1858,  was  given  for  a 
valuable  consideration,  which  must  be  shewn  to  make  the 
will  fraudulent  and  void  as  against  these  deeds :  Doe  Cronk 
V.  Smith,  7  XJ.CB.  376 ;  Doe  Major  v.  Reynolds,  2  U.C.R. 
311  ;  Doe  Prince  v.  Girty,  9  U.  C.  R.  46. 

The  conveyance  by  the  two  Bondys  is  only  a  quit  claim. 
That  alone  would  probably  not  prevent  its  operation  under 
the  registry  law,  as  against  the  will :  Doe  Major  v.  Reynolds, 
2  U.C.R.  311;  but  it  is  clearly  only  intended  to  pass  their 
interest  under  and  subject  to  the  will.  It  refers  in  terms 
to  the  Avill,  and  the  grantee  is  to  become  responsible  to  the 
family  of  Gabriel  Bondy  for  the  payment  of  the  money 
that  the  grantors  would  be  required  to  pay  under  the  will 
of  Gabriel.  They  are  described '  as  devisees,  and  the  effect 
of  this  deed  is  only  to  pass  their  interest  as  such;  it  cannot 
be  held  to  cut  out  the  will  under  which  on  the  face  of  it 
they  profess  to  claim :  Banh  of  Upper  Canada  v.  Boulton, 
7  U.'C.  R.  240.    The  object  of  the  statute  being  to  protect 
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bond  fide  purchasers  for  value,  when  a  party  claims  priority 
under  the  statute  he  must  bring  his  case  strictly  within 
it:.  Doe  Major  v.  Reynolds,  2  U.  C.  E.  319. 

The  last  registry  act  of  Ontario,  31  Vic.  ch.  20,  sec.  67, 
which  does  not  apply  in  this  case,  enacts  that  priority  of 
registration  shall  in  all  cases  prevail,  unless  before  such 
prior  registration,  there  shall  have  been  actual  notice  of  the 
prior  instrument  by  the  party  claiming  under  the  prior 
registration.  This  may  perhaps  be  found  to  make  notice 
effectual  at  law.  Here  Lypps  clearly  had  notice  of  the  will, 
for  it  is  referred  to  in  the  conveyance,  and  no  doubt  he  and 
all  claiming  under  him  would  be  barred  in  equity.  Under 
the  Irish  registry  act  wills  are  seldom  registered,  as  unregis- 
tered wills  are  not  avoided  :  Madden  on  Registration,  27. 
The  cases  in  our  own  courts  on  the  registry  of  wills,  are, 
Doe  Ellis  V.  McGill,  8  U.  C.  R.  224;  Doe  Link  v.  Ausman 
Tay.  Rep.  300 ;  Doe  Eherts  v.  Wilson,  4  U.  C.  R.  386 ; 
McLeod  V.  Truax,  5  0.  S.  455,  but  none  of  them  are 
very  material  to  the  points  now  in  question. 

The  deed  from  the  two  Bondys  to  Lypps  was  called  for 
by  the  plaintiff,  and  put  in  by  her  probably  to  shew  the 
recitals,  and  to  support  her  claim  as  against  the  agreement; 
and  her  use  of  it  for  this  purpose  furnishes  no  evidence  as 
against  her  of  the  payment  or  hona  fides  of  the  conside- 
ration mentioned  in  it. 

D.  B.  Mead,  Q.C,  contra.  The  case  turns  upon  the  deed 
from  the  two  Bondys  to  Lypps,  and  from  the  elder  Bondy  to 
Fox.  If  the  first  deed  had  not  been  called  for  and  put  in  by 
the  plaintiff,  it  might  have  been  necessary  to  have  shewn  a 
consideration.  The  very  nature  of  the  instrument  would 
seem  to  imply  a  consideration :  Rose.  iV.  P.  58  to  61  ;  Doe 
Newman  v.  Rusham,  16  Jur.  359.  The  Agreement  recited 
in  the  conveyance  shews  a  consideration:  Patulo  v.  Boying- 
ton,  4  C.  P.  126.  The  words  of  the  deed  itself  shew  it  to  be 
a  bargain  and  sale.  The  subsequent  conveyance  in  1858  has 
words  in  it  ample  to  pass  the  estate.  He  cited  Morgan  v. 
Couchman,  14  C.  B.  100 ;  Carpenter  v.  BuUer,  8  M.  &;  W. 
209;  Fraser  v.  Pendlehury,  31  L.  J.  C.  P.  1 ;  8herboneau  v. 
Jeffs,  15  Grant,  574. 
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Richards,  C.J. — There  was  no  evidence  given  at  the 
trial  to  shew  that  thei^e  was  any  consideration  given  for 
the  deeds  from  the  two  Bondys  to  Lypps,  or  for  the  deed  from 
Lypps  to  Fox,  or  from  the  elder  Bondy  to  Fox.  The  only 
ground  on  which  it  is  contended  that  a  consideration  was 
proven,  is  that  the  deed  from  the  two  Bondys  to  Lypps 
was  produced  by  the  defendant  on  a  notice  from  the 
plaintiff',  and  therefore  there  was  no  necessity  of  proving  it 
or  the  consideration  for  it. 

The  rule  applicable  to  the  subject  is  laid  down  in  Taylor 
on  Evidence,  4th  ed.,  p.  1521,  as  follows:  The  production 
of  papers  upon  notice  does  not  make  them  evidence  in  the 
cause,  unless  the  party  calling  for  them  inspects  them,  so 
as  to  become  acquainted  with  their  contents  ;  in  which  case 
he  is  obliged  to  use  them  as  his  evidence,  at  least  if  they 
be  in  any  way  material  to  the  issue.  The  reason  for  this 
rule  is,  that  it  would  give  an  unconscionable  advantage  to  a 
party,  to  enable  him  to  pry  into  the  affairs  of  his  adversary, 
without  at  the  same  time  subjecting  him  to  the  risk  of 
making  whatever  he  inspects  evidence  for  both  parties." 

The  production  of  this  deed  under  the  notice  and  the 
]ierusing  of  it  by  the  plaintiff*  would  dispense  with  the 
proof  of  it,  and  with  the  necessity  of  calKng  the  subscribing 
witness  to  prove  it.  Then  what  is  the  effect  to  be  given  to 
it  ?  There  is  no  doubt  it  gives  notice  to  Lypps,  and  to  all 
who  claim  under  him,  that  the  grantors  were  devisees 
under  the  will  of  GabrieL  Bondy,  and  that  •  there  were 
certain  provisions  of  the  will  by  which  his  family  were 
to  receive  money  from  the  grantors,  though  nothing  is 
said  of  the  devise  of  the  life  estate,  to  the  plaintiff*. 

I  think,  however,  the  decided  cases  shew  that  this  at 
law  can  make  no  difference.  We  must,  under  the  Registry 
Act,  hold  the  will,  if  not  registered  in  proper  time,  fraudu- 
lent and  void  as  against  a  subsequent  purchaser  for  value. 
No  doubt  between  the  parties  to  this  deed  these  recitals 
might  bind.  There  may  be  grounds  for  arguing  that  the 
parties  entitled  to  receive  money  from  Jacques  and  Chris- 
topher Bondy  under  the  terms  of  the  devise  to  them  in 
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the  will  of  their  father  might  avail  themselves  of  these 
recitals  in  proceedings  against  Fox  or  those  holding  the 
estate  under  him,  yet  at  law  I  do  not  see  how  they  can 
avail  against  the  positive  enactment  that  the  devise  to 
Mrs.  Bondy  is  fraudulent  against  the  subsequent  deed  of 
the  heir-at-law,  though  he  is  described  in  the  deed  as  a 
devisee.  In  equity  there  would  be  no  doubt,  I  should 
think,  that  the  rights  of  Mrs.  Bondy  would  be  preserved 
against  the  subsequent  deed  to  which  we  now  refer. 

It  is  argued  that  the  plaintiff  is  bound  by  the  recitals  in 
the  deed  of  J acques  and  Christopher  Bondy  as  to  the  pay- 
ment of  the  money  by  the  purchaser  and  the  agreement  to 
pay  the  sums  to  which  Gabriel  Bondy's  children  would  be 
entitled  under  his  will.  This  is  the  difficult  part  of  the  plain- 
tiff's case.  As  she  called  for  and  put  in  this  deed  as  evidence 
in  the  cause,  it  seems  to  me  it  must  be  some  evidence  to 
go  to  a  jury  of  a  payment  of  consideration  by  Lypps  to 
the  Bondys.  The  case  of  Fatulo  v.  Boyington,  in  4  C.  P. 
125,  cited  by  Mr.  Read,  shews  that  consideration  in  deeds 
of  this  description  need  not  necessarily  be  money  conside- 
ration, and  an  agreement  on  Lypps's  part  to  pay  to  the 
children  of  Bondy,  the  testator,  whatever  they  might  be 
entitled  to  under  the  will,  would  be  a  valuable  conside- 
ration for  the  conveyance.  Independent  of  this,  there  is 
a  money  consideration  also  expressed  in  the  deed. 

Perhaps  these  recitals  in  the  deed  might  ' not  estop  the 
plaintiff  from  shewing,  as  a  matter  of  fact,  that  there  was 
no  such  consideration  given  or  paid  as  is  mentioned  in  the 
deed;  but  as  the  plaintifi*  thought  proper  to  caU  for  and  put 
in  the  deed,  these  recitals  must  be  evidence  to  go  to  a  jury. 
The  whole  deed  must  be  read,  and  the  very  recital  thought 
to  be  most  for  the  benefit  of  the  plaintiff,  and  no  doubt 
read  by  her  counsel,  and  on  which  the  learned  judge  ruled 
in  her  favor,  is  the  recital  which  states  a  valid  considera- 
tion moving  from  Lypps  to  the  Bondys.  We  fear  there 
is  great  difficulty  in  sustaining  the  plaintiff's  case  against 
the  effect  of  the  producing  and  giving  in  evidence  by  her 
of  the  deed  referred  to. 


BONDY  V.  FOX. 


71 


The  statute  9  Vic.  ch.  34,  sec;  6,  and  Consol.  Stat.  U.C. 
ch.  89,  sec.  44,  which  were  in  force  at  the  time  these  deeds 
were  registered,  are  to  the  same  effect  as  the  old  statute  of 
Upper  Canada,  35  Geo.  iii.  ch.  5,  sec.  2,  in  declaring  a 
prior  unregistered  deed  fraudulent  and  void  against  a 
subsequent  registered  deed  for  valuable  consideration, 
when  the  title  was  a  registered  one.  The  decided  cases 
referred  to  in  the  argument  were  under  the  old  statute 
of  Upper  Canada,  and  principally-  related  to  deeds.  They 
nevertheless  appl}^  to  this  case,  and  cannot  be  distin- 
guished from  it  in  principle.  iThe  same  rule  applies  to 
wills  not  registered  within  a  year  (unless  coming  within 
the  exceptions  of  the  statute,  none  of  which  arise  in 
this  case),  and  declares  every  devise  contained  in  such 
non-reofistered  will  fraudulent  and  void  aojainst  the  sub- 
sequent  registered  deed.  I  will  quote  the  language  of 
Sir  John  Robinson  in  two  of  the  cases,  which  appears  to 
me  to  lay  down  the  law  still  applicable  to  the  questions 
raised  before  us. 

In  Doedem.  Major  v.  Reynolds,  2  U.C.R.  319,  he  said, 
"  It  does  seem  unfortunate  that  the  statute  should  have 
the  effect,  so  far  as  the  courts  of  km  are  concerned,  of  pro- 
tecting and  aiding  persons  in  the  commission  of  fraud  by 
enabling  them  to  purchase  in  the  face  of  prior  conveyances 
of  which  they  have  full  knowledge,  and  to  make  use  of  the 
provisions  of  the  statute  in  accomplishing  their  fraud." 

In  Doe  Cronh  v.  Smith,  7  U.  C.R.  376,  the  same  learned 
Chief  Justice  said,  "  My  brothers  have  considered  this  case, 
and  are  of  the  same  opinion  that  I  was  at  the  trial,  that 
the  onus  prohandi  as  to  the  subsequent  deed  being  given 
for  a  valuable  consideration,  lay  upon  the  person  claiming 
under  it.  .  .  .  The  only  question  is,  whether  he  can  be  held 
to  have  given  any  evidence  of  that  fact,  such  as  calls  on 
the  other  party  to  impeach  his  deed,  when  he  merely  pro- 
duces and  proves  his  deed,  which  states  on  the  face  of  it  a 
consideration  paid  by  him.  We  think  not,  because  that 
deed  can  estop  no  one  but  the  parties  to  it;  it  forms  no  evi- 
dence of  consideration  as  against  any  stranger  to  the  deed." 
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Unfortunately  for  the  plaintiff  here,  the  evidence  which 
proves  the  consideration  of  the  deed  now  set  up  against 
her  was  evidence  given  by  herself,  and  no  other  evidence 
was  given  to  contradict  it,  and  therefore  the  case  is  not 
brought  within  the  rule  as  laid  down  in  Boe  Cronk  v. 
Smith. 

We  were  referred  on  the  argument  to  the  Registry  Act 
of  Ontario,  31  Vic.  ch.  30,  sec.  67.  The  effect  of  that 
section,  as  I  read  it  in  connection  with  the  66th  section,  is 
not  to  limit  the  legal  rights  of  parties  claiming  under 
subsequent  registered  deeds,  but  rather  to  confine  the 
rights  of  a  court  of  equity  to  grant  relief  to  those  cases  in 
which  there  was  actual  notice,  and  not  merely  such  notice 
as  ought  to  have  put  the  party  on  enquiry. 

The  64th  and  65th  sections  declare  that  the  non-regis- 
tered instruments  shall  be  adjudged  fraudulent  and  void 
as  against  the  subsequent  deeds  that  shall  be  first  registered. 
Then  sec.  66  declares,  "The  registry  of  any  instrument, 
under  this  act,  or  any  former  act,  shall,  in  equity,  consti- 
tute notice  of  such  instrument  to  all  persons  claiming  any 
interest  in  such  lands  subsequent  to  such  registry."  Then 
sec.  67  enacts  as  follows  :  Priority  of  registration  shall  in 
all  cases  prevail,  unless  before  such  prior  registration  there 
shall  have  been  actual  notice  of  the  prior  instrument  by 
the  party  claiming  under  the  prior  registration." 

The  object  of  this  section  seems  to  be,  as  already  men- 
tioned, to  limit  the  power  of  a  court  of  equity  to  grant 
relief,  not  to  give  that  power  to  a  court  of  law.  It  does 
not  provide  that  when  the  person  taking  the  second  deed 
has  actual  notice  of  the  prior  instrument,  that  such  instru- 
ment shall  not  be  held  to  be  fraudulent  and  void  against 
him,  but  declares  that  the  prior  registry  shall  prevail  in 
all  cases  unless  there  is  actual  notice.  This  statute  does 
not  give  any  right  to  the  holder  under  the  prior  convey- 
ance against  the  party  who  has  actual  notice,  and  who 
claims  under  a  registered  deed.  That  right  is  given  to  him 
by,  or  perhaps  it  will  be  more  proper  to  say,  the  holder  of 
the  registered  title  is  prevented  from  enforcing  his  right 
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under  the  statute  by  the  powers  of  the  court  of  equity, 
when  he  has  had  actual  notice  of  the  instrument  which  he 
wishes  to  make  void. 

On  the  whole,  then,  I  feel  constrained  to  hold  that  the 
plaintifi'  cannot,  after  having  put  in  the  conveyance  re- 
ferred to  and  made  it  evidence  in  this  cause,  now  say  that 
there  is  no  evidence  that  Lypps  was  a  purchaser  for  value, 
so  as  to  make  the  deed  void. 

Morrison,  J.,  concurred. 

Wilson,  J.,  having  been  absent  during  the  argument, 
gave  no  judgment. 

Rule  absolute  for  nonsuit. 


Russ  V.  The  Mutual  Fire  Insurance  Company  of 
Clinton. 

Mutuallnsurance — Alienation  hy  Mortgage — Condition  against — Construction 
— Insurance  by  husband  of  wife's  estate. 

One  of  the  conditions  of  a  mutual  insurance  policy  provided  that  when- 
ever anyone  hereafter  insured  shall  alienate  conditionally  by  mortgage, 
his  policy  shall  be  void,'^  unless  written  notice  thereof  be  given  to  the 
Board  of  Directors,  &c. 

Held,  looking  at  the  rest  of  the  condition  set  out  below,  and  the  consti- 
tution and  working  of  mutual  insurance  companies,  that  the  alienation 
referred  to  was  of  the  land  on  which  the  premises  insured  were  situate, 

Qwasre,  as  to  the  meaning  of  the  words    hereafter  insured." 

The  plaintifif  had  insured  a  house  and  furniture  in  separate  sums.  The 
land  on  which  the  house  stood  had  been  devised  to  his  wife ;  and  a 
mortgage  in  fee  was  proved,  of  which  no  notice  had  been  given,  exe- 
cuted by  himself,  his  wife  joining  to  bar  dower,  after  the  insurance.  It 
was  not  proved  when  she  was  married  or  acquired  the  property^o  as 
to  shew  whether  the  Married  Women's  Act  would  apply : 

Held,  that  the  policy  was  void  ;  for  unless  that  act  applied,  his  conveyance 
would  pass  a  freehold  interest  in  the  land,  and  as  against  him  it  would 
be  presumed  pritnoL  facie  that  he  had  power  to  mortgage  as  he  assumed 
to  do. 

He'd,  also,  that  the  policy  was  avoided  as  to  the  furniture  as  well  as 
the  house. 

Declaration,  on  a  policy  insuring  against  loss  by  fire, 
S700  on  a  dwelling  house  ;  $200  on  household  furniture  ; 
.$100  on  musical  instruments  and  musical  books  therein. 
10 — VOL.  XXIX  U.C.B. 
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Pleas — 1.  Non  est  factum. 

%  Fraud  in  the  account  of  the  loss,  in  claiming  an  ex- 
cessive amount. 

3.  That  the  policy  was  granted  on  the  following  con- 
dition, amongst  others :  "  Whenever,  in  case  of  sale  of  real 
estate  insured  by  this  company,  and  a  mortgage  given  to 
the  insured,  the  mortgagee  may  continue  his  interest  in 
the  policy  by  giving  notice  of  the  same  to  the  secretary, 
and  obtaining  his  assent  thereto,  within  thirty  days  after 
said  sale,  and  upon  the  purchaser  signing  the  premium 
note ;  or  whenever  any  one  hereafter  insured  shall  alienate 
conditionally  by  mortgage,  his  policy  shall  be  void  unless 
he  shall  make  a  representation  thereof  in  writing  to  the 
board  of  directors,  stating  the  amount,  and  to  whom  mort- 
gaged, who  shall  have  power  to  give  their  assent  to  said 
mortgage,  or  to  cancel  said  policy,  as  they  shall  judge 
proper  on  examination  of  the  same."  And  defendant  avers, 
that  after  the  insurance  mentioned  in  the  declaration  was 
effected,  and  before  the  [happening  of  the  fire,  the  said 
James  Russ  alienated  the  insured  property  in  the  declara- 
tion mentioned  conditionally  by  mortgage — that  is  to  say, 
by  deed  by  way  of  mortgage,  bearing  date  on  or  about  the 
21st  June,  1866,  and  made  between  the  said  James  Russ 
and  Hannah  P.  Euss  his  wife,  and  Thomas  Burns  ;  and  that 
no  representation  thereof  in  writing  was  ever  made  by  the 
said  James  Russ  or  any  other  person  to  the  board  of  di- 
rectors or  secretary  of  the  said  company,  or  the  defendants, 
stating  the  amount  of  the  said  mortgage,  and  to  whom  the 
same  was  made,  nor  did  the  said  board  of  directors  give 
their  assent  to  the  said  mortgage,  according  to  the  tenor 
and  offect  of  the  said  condition. 

4.  Misrepresentation  in  the  application  for  insurance,  in 
representing  that  the  premises  were  unincumbered,  whereas 
the  said  dwelling-house  and  premises  were  then  subject  to 
a  mortgage  for  $900  made  between  the  plaintiff  and  his 
wife  and  William  R.  Kitchen,  dated  on  or  about  the  28rd 
day  of  June,  1862. 

5.  That  the  plaintifl'  was  not  at  the  time  of  making  the 
policy,  and  thence,  and  at  the  time  of  the  alleged  damage 
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and  loss,  interested  in  the  several  premises,  as  in  the 
declaration  alleged. 

Issue  was  joined  on  all  these  pleas. 

The  cause  was  tried  at  the  Spring  Assizes  at  Toronto, 
before  Gwynne,  J. 

It  appeared  that  defendants  on  the  2nd  June,  1866, 
granted  a  policy  of  insurance  to  the  plaintiff*  for  five  years, 
expiring  in  May,  1871,  insuring  hin^  on  his  dwelling  house 
5700,  and  on  furniture  therein  S200. 

There  was  evidence  given  to  shew  that  there  was  an 
outstanding  mortgage  on  the  premises  from  the  plaintiff 
and  his  Avife  to  one  Kitchen,  but  this  mortgage  was  in  fact 
paid,though  not  formally  discharged,before  the  insurance  was 
effected.  The  formal  discharge  was  on  the  19th  June,  1866. 
The  plaintiff's  insurance  commenced  on  the  4th  May,  1866. 

On  the  21st  June,  1866,  the  plaintiff  and  his  wife,  for 
the  purpose  of  barring  dower,  mortgaged  the  premises  to 
one  Thomas  Burns,  to  secure  the  payment  of  Si 500  in 
three  years,  with  ten  per  cent,  interest ;  and  no  notice  of 
this  mortgage  was  given  to  the  company. 

The  fire  was  said  to  have  occurred  on  the  20th  March. 
The  year  was  not  mentioned.  The  dwelling  house  was 
said  to  be  worth  over  SI 500,  and  the  furniture  over  SlOOO  . 

It  was  admitted  that  the  plaintiff's  \v^ife  was  the  owner 
in  fee  of  the  land,  the  same  having  been  devised  to  her  in 
fee  simple  by  her  father,  who  died  seized  before  the  plaintiff 
applied  for  the  policy. 

The  jury  were  told  to  find  for  the  plaintiff' on  the  first 
and  second  pleas,  the  defence  under  the  second  plea  having 
been  abandoned.  As  to  the  third  plea,  they  were  asked  to 
find,  as  a  matter  of  fact,  whether  the  plaintiff*  made  any 
representation  in  writing  to  the  board  of  directors,  or  to 
the  secretary  of  the  company,  stating  the  amount  of  the 
mortgage  of  the  21st  June,  1866,  to  Mr.  Burns.  The 
learned  judge  recommended  them  on  the  evidence  to  find 
that  he  did  not,  reserving  leave  to  defendants  to  move 
to  enter  the  verdict  on  this  issue  in  their  favor,  if  the  court 
should  be  of  opinion  that  that  mortgage  was  such  a  one  that 
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the  not  giving  notice  of  it  caused  a  -forfeiture  of  the  policy, 
within  the  condition  in  that  behalf  set  out  in  the  plea. 

The  jury  found  that  no  notice  was  given ;  and  as  to  the 
fourth  plea,  that  the  mortgage  to  Kitchen  was  paid  off,  and 
that  the  plaintiff  made  no  fraudulent  misrepresentation  in 
respect  thereof;  and  under  the  fifth  plea  they  found  damages 
to  the  full  amount  of  the  insurance  on  the  dwelling-house 
and  household  furniture,  with  interest,  $940.50. 

John  Paterson  obtained  a  rule  nisi  to  enter  a  verdict 
on  the  third  issue  for  the  defendants,  pursuant  to  leave 
reserved,  or  to  set  aside  the  verdict  for  the  plaintiff,  on  the 
ground  that  it  should  only  have  been  for  the  value  of  the 
household  furniture,  because  the  plaintiff's  interest  in  the 
real  estate  was  alienated  by.  way  of  mortgage  after  insu- 
rance, and  no  notice  given  to  the  company;  or  for  a  new 
trial. 

McMichael  shewed  cause:  The  land  it  is  admitted  was 
devised  to  the  plaintiff's  wife.  The  seizin  is  a  joint  one, 
of  him  and  his  wife.  The  insurance  would  be  for  the  benefit 
of  both,  and  he  could  insure  in  his  own  name,  having  an 
interest  in  the  subject  matter  insured.  They  are  as  one 
person  seized  during  his  life.  He  is  entitled  to  the  rents 
and  profits,  but  he  cannot  deprive  her  of  her  estate  by  mere 
conveyance.  In  order  fco  convey  the  estate  by  wrong,  he 
must  profess  to  convey  the  freehold  and  must  actually 
transfer  the  possession ;  then  the  transferree  gets  an  estate 
by  wrong ;  but  if  both  are  not  joined  nothing  passes,  for 
the  conveyance  is  by  wrong.  He  can  only  convey  the 
estate  by  wrong,  for  the  freehold  is  in  the  two,  not  in  one, 
and  he  alone  cannot  convey  it ;  for  it  does  not  operate  by 
estoppel  as  it  would  when  he  professed  to  convey  a  free- 
hold and  gave  possession:  Co. Lit.  351  a;  1  Wms.  Saund.  255. 
If  he  should  enfeofl'a  stranger  in  fee,  thus  assuming  to  de- 
prive her  of  her  right,  at  her  death  her  heirs  could  enter,  and 
hold  against  his  claim  as  tenant  by  the  curtesy ;  but  if  he 
only  assumed  to  convey  his  life  estate,  the  conveyance 
would  be  good.  Then  here,  where  he  did  not  give  posses- 
sion,and  both  husband  and  wife  have  remained  in  possession, 
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it  is  not  an  alienation  within  the  policy.  It  will  be  found 
that  in  all  cases  where  they  speak  of  the  husband  convey- 
ing his  interest,  he  was  suing,  and  it  has  been  held  then 
that  he  could  not  recover  against  his  own  deed.  Here,  for 
example,  if  the  husband  and  wife  had  gone  out  of  possession, 
they  could  not  recover  it  against  his  covenant ;  but  this  is 
a  different  case,  he  is  not  attempting  to  defeat  his  own 
deed  as  against  those  taking  under  it:  Doe  Dibble  v.  Ten 
%c^,  7  U.C.K  600;  Doe  McDonald  v.  Tw^,  5  U.C.R. 
167;  Farquharson  v.  Morroiu,  12  CP.  311.  If  the  Married 
Women's  Act,  Consol.  Stat.  U.  C.  ch.  73,  applies,  the  mort- 
gage would  be  void.  It  was  not  shewn  when  she  acquired 
the  property  or  when  the  marriage  took  place.  If  the 
onus  of  proving  this  be  on  the  plaintiff,  then  he  asks  for  a 
new  trial  to  be  enabled  to  shew  the  facts. 

John  Paterson,  contra  :  The  verdict  should  be  for  the 
defendants  on  the  third  plea.  The  mortgage  conveys  the 
plaintifi''s  interest,  and  therefore  under  the  condition  the 
policy  is  void  :  Muma  v.  Niagara  District  Mutual  Fire 
Ins.  Co.,  22  U.  C.  K  214. 

The  conveyance  by  the  plaintiff  would  pass  the  wife's 
interest  in  the  land  during  their  joint  lives,  unless  the 
Married  Women's  Act  prevented:  Allan  v.  Levesconte,  15 
U.  C.  R.  9.  At  most  the  plaintiff  could  only  recover  the 
value  of  the  household  furniture.  His  interest,  which  is 
aU  that  was  insured  in  the  building,  passed  under  the 
mortgage  to  Burns,  and  the  fifth  plea*  denies  his  interest. 
As  to  the  policy  being  divisible,  see  Date  v.  Gore  District 
Mutual  Ins.  Co.,  14  C.  P.  548  ;  Eamsay  Cloth  Co.  v.  Mutual 
Fire  Ins.  Co.,  11  U.  C.  K.  516.  The  plaintiff  alleges  that 
he  had  an  interest  in  the  property  such  as  he  could  insure; 
if  so,  he  could  convey  it.  If  he  had  no  interest  defendants 
must  succeed  under  the  fifth  plea ;  if  he  had  conveyed  it 
away,  then  under  the  third  plea. 

Richards,  C.  J.,  delivered  the  judgment  of  the  court. 
The  policy  granted  to  the  plaintiff  contained  the  proviso 
that  the  insurance  should  at  all  times  and  under  all  cir- 
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cumstances  be  subject  to  the  provisions,  limitations,  and 
conditions  contained  and  set  forth  on  the  back  of  the  policy. 

On  the  back  of  the  policy  was  printed  Conditions  of 
insurance  contained  in  the  policy."  Then  section  17  of 
these  conditions  provides  as  set  out  in  the  third  plea.  The 
first  part  provides  for  the  case  of  a  sale  of  real  estate  in- 
sured by  the  company  and  a  mortgage  being  taken  by  the 
assured,  how  he  may  continue  his  interest  in  the  policy. 
Then  comes  the  second  part,  "  Whenever  any  one  hereafter 
insured  shall  alienate  conditionally  by  mortgage,  his  policy 
shall  he  void,  unless  he  shall  make  a  representation  thereof 
in  writing  to  the  Board  of  Directors,  stating  the  amount, 
and  to  whom  mortgaged,  who  shall  have  power  to  give 
their  assent  or  to  cancel  the  policy,  as  they  shall  judge 
proper  on  examination  of  the  same." 

It  is  not  disputed  that  the  defendants  have  a  right  to 
make  such  a  condition  in  granting  their  policies,  nor  do  I 
understand  that  the  plaintiff  disputes,  if  the  effect  of 
what  he  has  done  is  in  truth  to  alienate  conditionally  by 
mortgage  the  property  insured,  that  the  condition  applies 
and  the  policy  is  void. 

The  wording  of  the  condition  is  certainly  not  very 
precise.  It  commences  by  referring  to  a  sale  of  real  estate 
insured  by  the  company.  In  ordinary  language  real  estate 
is  not  insured  by  the  company,  but  the  buildings  attached 
to  and  forming  part  of  the  real  estate  are  insured.  Then 
the  second  part  of  the  section  says,  or  "  whenever  any 
one  hereafter  insured."  After  what  time  ?  Is  it  after  the 
date  of  the  policy  ?  If  so,  how  could  it  operate  on  that 
policy  unless  another  insurance  of  a  subsequent  date  is 
effected  in  the  same  company  on  which  this  proviso  is  to 
act,  and  that  seems  absurd. 

Then  it  goes  on, "  shall  alienate  conditionally  by  mort- 
cfaofe."  Alienate  what — the  buildinors  insured,  the  house- 
hold  furniture  insured,  or  the  land  on' which  the  buildings 
are  situated  ? 

Looking  at  the  whole  scope  and  tendency  of  mutual 
fire  insurance  companies,  and  the  mode  in  which  their 
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risks  are  taken,  and  the  preceding  part  of  the  condition,  I 
should  infer  the  alienation  referred  to  was  the  land  on 
which  the  insured  premises  were  situated.  I  think  that  is 
the  fair  interpretation  to  be  given  to  the  condition. 

That  being^so,  it  seems  to  me  the  policy  must  be  void, 
not  only  as  to  the  buildings,  but  also  the  furniture.  The 
mortgage  of  property  after  insurance  does  not  necessarily 
have  the  same  effect,  under  policies  granted  by  mutual 
fire 'insurance  companies,  as  when  made  before  the  effect- 
ing of  the  insurance.  Under  the  27th  section  of  the 
Mutual  Insurance  Companies  Act,  Consol.  Stat.  U.  C.  ch. 
52,  if  the  assured  has  a  title  in  fee  simple  unencumbered, 
the  policy  is  valid  and  binding  on  the  company,  but  not 
otherwise ;  and  under  sec.  67,  the  right  of  the  assured  at 
the  time  of  effecting  the  insurance  in  the  buildings  and 
land  on  which  the  same  stand  is  pledged  to  the  company 
to  meet  the  liabilities  of  the  assured  to  the  company  for 
his  proportion  of  any  loss.  If  the  assured  mortgaged  his 
property  after  it  was  insured,  that  would  not  probably 
cut  off  the  lien  of  the  insurance  company  on  the  build- 
ings and  land  created  by  the  statute.  Whether  a  mort- 
gage would  be  alienating  the  property  insured  within  sec. 
30  of  the  statute,  it  is  not  now  necessary  to  decide. 

The  only  point  as  to  which  there  can  be  any  doubt,  I 
apprehend,  is  whether,  under  the  Married  Women's  Act, 
the  mortgage  by  the  plaintiff  would  be  operative.  If  that 
act  does  not  apply,  he  certainly  seems  authorized  at  common 
law  to  alienate  the  estate  which  he  has  in  the  lands  of  his 
wife  by  his  own  deed  without  her  consent,  independent 
of  the  question  of  estoppel  as  suggested  by  Mr.  McMichael. 

The  doctrine  is  thus  laid  down  in  McQueen  on  Husband 
and  Wife,  vol.  I.,  p.  27,  in  the  chapter  entitled  "Real  Estate," 
under  the  head  "  Rights  arising  from  the  Marriage  :"  "  The 
law  says  that  by  the  marriage  the  husband  acquires,  and 
during  the  marriage  enjoys,  a  freehold  interest  in  his  wife's 
real  estate  for  their  joint  lives;  both  being  seized  together 
in  her  right  by  entireties,  the  effect  of  which  is  to  put  the 
ownership  for  the  coverture  entirely  in  the  husband's 
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power.  Hence  he  can  alienate  this  ownership  at  pleasure, 
and  his  conveyance  will  pass  the  freehold  without  the 
wife's  co-operation."    Roper  on  Husband  and  Wife,  55. 

It  was  not  shewn  at  the  trial,  nor  are  we  now  informed, 
whether  the  plaintiff's  wife  is  entitled  to  claim  the  land 
free  from  the  control  of  her  husband,  so  as  to  make  his 
conveyance  of  it  void,  under  the  Married  Women's  Act, 
Consol.  Stat.  U.  C.  ch.  73.  All  we  know  on  that  head  is, 
that  it  was  admitted  on  the  trial  that  the  plaintiff's  wife 
was  owner  of  the  land  under  a  demise  from  her  father 
who  died  seized. 

On  the  application  for  insurance,  in  reply  to  the  question 
"  Under  what  title  held.  If  encumbered,  how,  to  whom, 
and  to  what  amount  ? "  the  answer  is  "  Deed,  no  incum- 
brance." Then  in  reply  to  the  question  "  Are  the  premises 
occupied  by  owner  or  tenant? "  the  answer  is  "  Owner;"  and 
I  understand  it  was  proved  at  the  trial  that  the  plaintiff 
was  the  occupant  of  the  premises  at  the  time  of  the  insur- 
ance, and  the  policy  is  granted  to  him,  and  he  became  a 
member  of  the  company,  and  was  insured  on  the  property 
described  in  the  sum  of  SI 000.  It  was  proved  on  the  trial 
that  he  had  aliened  conditionally,  by  way  of  mortgage,  the 
land  on  which  the  buildings  insured  were  situate.  That 
under  the  condition  made  out  a  prima  facie  case.  In 
opposition  to  that  it  is  urged  that  it  was  admitted  that  his 
wife  owned  the  property ;  yet  if  she  did,  the  authorities 
shew  she  could  own  it  so  that  he  might  mortgage  it,  and 
we  will  not  now  assume  that  he  had  not  power  to  do  that 
which  he  actually  did  do.  Under  the  facts,  the  presump- 
tion would  ibe  that  he  had  the  right  to  mortgage,  and 
unless  the  contrary  was  shewn,  certainly  it  would  be  so 
presumed  against  him. 

In  this  state  of  things,  as  the  policy  will  be  void,  we 
are  asked  to  grant  a  new  trial,  to  enable  the  plaintiff  to 
shew  that  he  could  not  legally  mortgage  the  property. 
If  so,  the  defendants  would  no  doubt  plead  that  the 
policy  was  void  under  the  27th  section  of  the  statute 
already  referred  to.    The  plaintiff  clearly  had  not  a  title  in 
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fee  simple  to  the  building  insured  and  to  the  land  covered 
by  the  same  when  the  policy  was  granted,  and  it  could  not 
be  deemed  valid  and  binding  on  the  company.  On  the 
whole,  we  see  no  advantage  that  could  arise  to  the  plaintiff* 
by  a  new  trial,  and  a  verdict  must  therefore  be  entered  foi- 
the  defendants  on  the  third  plea,  pursuant  to  leave  reserved. 

Morrison,  J.,  concurred. 

Wilson,  J.,  not  having  been  present  during  the  argument, 
gave  no  judgment. 

Eule  absolute. 


In  re  Lucas  and  McGlashan. 

Inland  Revenue  ActSl  Vic.  ch.  8,  sec.  130 — Right  of  appeal  to  Q.  S. 

Held,  that  no  appeal  would  lie  to  the  Quarter  Sessions  from  a  summary 
conviction  under  the  Inland  Revenue  Act,  31  Vic.  ch.  8,  sec.  130,  for 
possessing  distilling  apparatus  without  having  made  a  return  thereof; 
for  that  such  conviction  was  for  a  crime,  and  therefore  not  within 
Consol.  Stat.  U.  C.  ch.  114. 

On  the  24th  October,  186S,  Peter  McGlashan,  collector  of 
inland  revenue  for  the  county  of  Lambton,  made  a  com- 
plaint in  writing,  verified  on  oath,  before  J.  E,.  Gemmell, 
Esquire,  a  justice  of  the  peace  for  the  said  county,  that 
George  Lucas  had  in  his  possession  on  the  south  half  of 
lot  16,  in  the  third  concession  of  Sarnia,on  the  10th  October, 
1868,  the  following  distilling  and  malting  apparatus,  to 
wit :  one  worm,  one  worm  tub,  two  fermenting  tuns,  and 
one  malt  kiln,  for  the  purpose  of  distilling  liquors,  contrary 
to  law,  the  said  George  Lucas  not  having  made  the  return 
of  having  said  distilling  apparatus  in  his  possession,  as  the 
law  requires. 

On  the  27th  day  of  the  same  month  of  October,  Lucas 
appeared  before  John  R,.  Gemmell  and  Alexander  Leys, 
and  on  the  complaint  being  read  to  him  he  pleaded  no 
11 — vol.  xxix.  u.c.r. 
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guilty.  The  further  proceedings  in  the  case  were  adjourned 
until  Tuesday,  the  8rd  of  November,  and  were  on  that 
day  continued  before  the^same  justices  of  the  peace,  and 
witnesses  were  heard  on  the  part  of  the  prosecution,  as 
well  as  on  the  part  of  the  defence.  The  justices  then 
deferred  giving  judgment  until  Friday  morning,  the  6th 
day  of  November,  on  which  day  the  giving  of  judgment 
was  postponed  until  Friday  the  13th  day  of  November, 
when  they  found  the  defendant  guilty,  and  adjudged 
him  to  pay  the  sum  of  $100,  to  be  applied  and  paid 
according  to  law;  and  also,  to  pay  the  sum  of  $13.83, 
for  costs  of  prosecution,  to  be  paid  forthwith ;  and  they 
ordered  that  the  same  be  levied  by  distress  on  defendant's 
goods  and  chattels. 

Lucas,  on  the  14th  November,  gave  notice  of  appeal 
to  the  quarter  sessions  of  the  county  to  be  held  on  the  8th 
December,  1868,^ and  ^  entered  into  the  necessary  recogni- 
zance for  that  purpose. 

On  the  said  8th  of  December,  the  matter  was  brought 
before  the  sessions,  and  proof  given  of  the  service  of  the 
notice  of  appeal,  and  the  recognizance  was  also  produced 
and  filed.  The  counsel  for  the  complainant  then  objected 
that  the  conviction  was  for  a  crime,  and  that  the  court 
of  quarter  sessions  were  not  empowered  to  receive  or  hear 
an  appeal  against'"^ the  conviction ;  and  upon  argument  the 
court  decided  that  the  defendant  had  no  right  of  appeal 
in  the  matter. 

In  Hilary  Term  last,  Harrison,  Q.  C,  obtained  a  rule 
nisi,  calling  on  Peter  McGlashan,  Charles  Robinson,  Esquire, 
the  chairman  of  the  general  court  of  quarter  sessions  of  the 
peace  of  the  county  of  Lambton,  and  the  justices  of  the 
peace  of  the  said  county,  to  shew  cause  why  a  writ  should 
not  issue  out  of  this  court,  commanding  the  said  chairman 
and  the  said  justices  to  receive  and  enter,  and  hear  and 
decide  upon  the  appeal  above  referred  to,  and  for  the  purpose 
aforesaid  to  make  entry  of  all  necessary  continuances. 

The  case  was  argued  on  the  last  day  of  Hilary  term. 
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C.  Robinson,  Q.  C,  shewed  cause  :  This  convictiou  is 
under  the  Inland  Kevenue  Act  of  Canada,  31  Vic.  ch.  8, 
the  130th  section  of  which  enacts,  that  "every  person  who 
shall  have  in  his  or  her  possession  any  still,  worm,  mash- 
tub,  fermenting  tun,  malt-floor,  malt-kiln,  or  any  distilling, 
rectifying,  brewing,  or  malting  apparatus^  *  *  *  without 
having  made  a  full  and  particular  list,  description  and 
return  thereof  as  herein  required,  shall  forfeit  and  pay  a 
penalty  of  Si 00,  and  all  such  implements,  machinery,  or 
apparatus  shall  be  seized  by  any  officer  of  inland  revenue 
having  a  knowledge  thereof,  and  shall  be  and  remain  for- 
feited tcf  the  crown."  Under  the  165th  section,  "  The 
pecuniary  penalty  or  forfeiture  incurred  for  any  offence 
against  the  provisions  of  this  act,  may  be  sued  for  and  re- 
covered before  any  two  or  more  justices  of  the  peace 
having  jurisdiction  in  the  place  where  the  offence  was 
committed,  on  the  oath  of  two  credible  witnesses;  and  any 
such  penalty  may,  if  not  forthwith  paid,  be  levied  by  dis- 
tress and  sale  of  the  goods  and  chattels  of  the  offender, 
under  the  warrant  of  such  justice  or  justices;  or  the  said 
justices  may,  in  their  discretion,  commit  the  offender  to 
the  common  gaol,  until  the  penalty,  with  the  costs  of  the 
prosecution,  shall  be  paid."  Sec.  166  provides  "that  any 
pecuniary  penalty,  or  any  forfeiture  imposed  by  this  act, 
whatever  be  the  amount  thereof,  may  be  sued  for  and 
recovered  with  costs,  on  the  oath  of  any  one  competent 
witness,  in  any  court  having  civil  jurisdiction  to  the  amount 
of  such  penalty  or  forfeiture,  by  Her  Majesty's  Attorney 
General,  or  by  any  other  person  or  officer  thereunto  autho- 
rized by  the  proper  authority."  There  is  no  right  of 
appeal  given  by  this  statute.  A  certiorari  lies  unless 
expressly  taken  away,  but  an  appeal  does  not  lie  unless 
expressly  given  by  statute :  Eegina  v.  Stock,  8  A.  &  E.  405  ; 
Bex  V.  Hanson,  4  B.  Al.  521. 

Consol.  Stat.  C.  ch.  99,  sec.  117,  only  refers  to  convictions 
under  "any  of  the  foregoing  criminal  acts,"  which,  of  course, 
does  not  include  the  statute  now  under  discussion.  Conso^. 
Stat.U.  C.  ch.  114,  the  only  other  general  act  giving  the  light 
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of  appeal  on  summary  convictions,  is  expressly  confined  to 
decisions  or  convictions  before  any  justice  of  the  peace  in 
any  matter  cognizable  by  such  justice,  "  not  being  a  crime." 
The  conviction  here  was  for  a  crime.  In  The  Attorney 
General  v.  Badloff,  10  Ex.  84,  on  the  trial  of  an  informa- 
tion for  penalties  for  smuggling,  under  sees.  46  &  82  of  8  & 
9  Vic.  ch.  87,  defendant  was  tendered  on  his  own  behalf  as 
a  witness,  and  rejected.  On  application  for  a  new  trial, 
Pollock,  C.B.,  and  Parke  B.,  were  of  opinion  that  the  pro- 
ceeding to  recover  penalties  by  an  information  filed  in  the 
Exchequer  by  the  Attorney  General  on  behalf  of  the 
crown  was  a  criminal  proceeding.  Pollock,  C.  B.,  asks, 
"  Is  it  a  criminal  offence  ?  I  should  be  sorry  if  I  could 
bring  myself  to  entertain  any  doubt  about  it.  I  think  it 
is  a  very  grave  offence  against  the  public.  It  is  very  true 
that  it  is  not  punishable  in  the  ordinary  way  by  indict- 
ment, but  it  is  punishable  by  fine,  and  the  fine  may  be 
imposed  on  summary  conviction."  Piatt  and  Martin,  B.  B., 
were  of  a  different  opinion. 

In  Parker  v.  Green,  2  B.  &  S.  299,  S.  C.  6  L.  T.  Eep.  N.  S.  46, 
where  a  penalty  of  £5  was  recovered  before  two  magistrates 
against  an  innkeeper  for  permitting  persons  of  bad  cha- 
racter to  assemble  in  his  house,  against  the  tenor  of  his 
license,  the  court  of  Queens's  Bench  held  that  the  defendant 
could  not  be  examined  as  a  witness.  Wightman,  J.,  said 
"  It  seems  to  me  clearly  to  be  a  criminal  oftence."  Crompton, 
J.,  said  "  This  was  a  criminal  and  not  a  civil  proceeding. 
*  *  *  It  is  an  offence  against  public  order.  In  the 
Attorney  General  y.  Radloff  it  was  an  information  at  the 
suit  of  the  crown  for  excise  penalties.  In  the  present  case 
the  convicted  person  is  to  be  punished  for  the  sake  of  the 
public,  according  to  the  magnitude  of  the  offence."  The 
right  to  imprison  for  non-payment  of  the  penalty  shews 
this  to  be  a  criminal  proceeding.  By  the  Customs  Act  of 
the  same  session,  ch.  6,  sec.  115,  a  right  of  appeal  is  given, 
and  many  of  the  acts  in  the  Consolidated  Statutes  give  such 
right  when  the  parties  may  be  summarily  convicted  :  Consol. 
Stat.  C.  ch.  96,  as  to  Cruelty  to  Animals,  sec.  22;  ch.  61,  Pawn- 
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brokers'  Act,  sec.  52 ;  ch.  73,  as  to  Private  Lunatic  Asylums, 
sec.  100;  ch.  30,  Public  Works,  sec.  5  ;  Consol.  Stat.  U.  C. 
ch.  46,  Relative  to  Ferries,  sec.  13 ;  ch.  47,  Respecting  Rivers 
and  Streams,  sec.  7 ;  ch.  104,  Observance  of  Sunday,  sec.  14  ; 
ch.  56,  Travelhngon  Public  Highways,  sec.  16  ;  ch.  58,  as  to 
Weights  and  Measures,  sec.  27.  The  omission  to  give  it  in 
this  statute  would  seem  to  shew  therefore  that  it  was  not 
intended  to  exist.  In  The  King  v.  / ustices  of  Surrey,  2  T. 
R.  504,  it  is  said  by  Ashurst,  J.,  p.  511,  "I  believe  there  is 
not  a  single  instance  of  an  appeal  being  given  in  any  instance 
relating  to  liquors  The  Attorney  General  v.  Billem,  33  L. 
J.  Ex.  92,  101,  S.  C.  9  L.  T.  N.  S.  261,  835 ;  Paley  on  Con- 
victions, ed.  of  1866,  108,  109,  110,  and  cases  cited  there. 

Harrison,  Q.C.,  contra.  Consol.  Stat.  C.  ch.  99,  sec.  117, 
gives  the  right  to  appeal  from  summary  convictions  under 
the  foregoing  criminal  statutes.  Then  the  general  statute 
of  U.C.  ch.  114,  intending  to  cover  all  other  cases,  gives 
the  right  to  appeal  against  any  order  or  conviction  in  any 
matter  not  being  a  crime;  and  so  clear  was -this  intention 
that,  to  remove  all  doubts,  it  was  enacted  that  an  appeal 
should  lie  on  convictions  of  persons  for  committing  an 
offence  against  any  by-law  of  a  municipal  council:  sec.  5. 

In  Ex  parte  Mason,  13  C.  P.  162,  the  Chief  Justice  said, 
''I  am  disposed  to  extend  rather  than  to  narrow  Lord 
Denman's  remark,  that  the  court  of  quarter  sessions  should 
rather  lean  to  the  hearing  of  appeals  than  to  dismissing 
them  on  technical  grounds."  The  words,  "not  being  a 
crime,"  should  be  construed  in  the  popular  sense,  and  not 
in  the  strict  legal  meaning  of  the  word.  When  a  breach 
of  the  excise  law  is  punishable  by  fine  in  a  summary  way 
before  a  magistrate  under  the  statute  creating  the  offence, 
the  weight  of  authority  is,  that  it  is  not  indictable  as  a 
crime.  Here  the  authority  is  to  sue  for  and  recover  before 
magistrates,  not  prosecute  or  indict :  Attorney  General  v. 
Freer,  11  Price,  183;  Caivthorne  v.  Cccmphell,  1  Ans.  205, 
note;  Couch  v.  Steel,  3  E.  &;  B.  402 ;  Manning  Ex.  Prac. 
193,  note  (q),  201,  231.    If  necessary  here  to  enable  the 
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case  to  be  proceeded  with,  the  court  may  direct  continu- 
ances to  be  entered :  Regina  v.  Recorder  of  Richmond^  1 
E.  B.  &  E.  253  ;  Dick.  Q.  S.  652  ;  In  re  Wilson  and  the 
Quarter  Sessions  of  Huron  v.  Bruce,  23  U.C.E,.  301. 

Richards,  C.  J. — The  Imperial  statute  8  &  9  Vic.  ch.  87, 
in  relation  to  smuggling,  contains  provisions  somewhat 
analogous  to  the  statute  now  under  consideration.  It  is 
said  by  Martin,  B.,  in  his  judgment,  that  by  the  82nd  sec- 
tion of  the  Act,  the  penalties  sought  to  be  recovered  in 
Attorney  General  v.  Radloff "  are  recoverable  by  action 
of  debt,  bill,  plaint  or  information  in  the  name  of  the 
Attorney  General,  or  of  some  officer  or  officers  of  the  cus- 
toms, or  by  information  before  two  justices  of  the  peace ; 
they  are  therefore  recoverable  on  a  summary  conviction. 
That  the  breach  of  the  law  charged  in  the  information  is 
not  an  indictable  offence  is  clear."  The  learned  Baron  in 
his  judgment  says,  "  There  are  many  crimes,  properly 
so  called,  which  are  liable  to  be  punished  [on  summary 
conviction.  But  there  are  a  vast  number  of  acts  which  in 
no  sense  are  crimes,  which  are  also  so  punishable ;  such, 
for  instance,  as  keeping  open  public  houses  after  certain 
hours,  and  a  variety  of  breaches  of  police  regulations 
which  will  readily  occur  to  the  mind  of  any  one.  The 
bringing  tobacco  into  this  kingdom  is  of  itself  a  perfectly 
innocent  act,  but  Lhe  requirements  of  the  public  revenue, 
which  induce  the  legislature  to  impose  a  very  high  duty 
upon  the  article,  probably  render  it  a  matter  of  necessity, 
that  the  bringing  it  into  the  kingdom  without  payment  of 
the  duty  should  be  subjected  to  a  penalty.  But  this  can- 
not affect  or  alter  the  intrinsic  and  essential  nature  of  the 
act  itself,  and  it  seems  to  me  that  it  cannot  be  denominated 
a  '  crime,'  according  to  the  ordinary  and  common  usage  of 
language,  and  the  understanding  of  mankind.  The  proper 
meaning  of  '  crime  '  is  an  indictable  offence." 

Piatt,  Baron,  in  his  judgment  asks,  "What  then  is  a  'civil 
proceeding '  as  contradistinguished  from  a,  '  criminal  pro- 
ceeding.'   It  seems  to  me  that  the  true  test  is  this,  if  the 
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subject  matter  be  of  a  personal  character,  that  is,  if  either 
money  or  goods  are  sought  to  be  recovered  by  means  of  the 
proceeding,  that  is  a  civil  proceeding ;  but  if  the  proceeding- 
is  one  which  may  affect  the  defendant  at  once,  by  the  im- 
prisonment of  his  body,  in  the  event  of  a  verdict  of  guilty, 
so  that  he  is  liable  as  a  public  offender,  that  I  consider  a 
criminal  proceeding.  *  *  *  Now  let  us  see  what  is  the 
object  of  this  information.  Is  it  for  the  purpose  of  imme- 
diately on  conviction  taking  the  body,  and  punishing  for 
the  offence  the  party  who  is  found  guilty  ?  No ;  the 
object  is  to  recover  money,  to  recover  that  which  by  the 
law  is  made  a  debt ;  for  by  the  82nd  section  of  the  Act  it 
may  be  sued  for  by  action  of  debt,  and  in  any  of  her 
Majesty's  courts  of  record.  Then  the  statute  goes  on  to 
provide  that  the  penalty  may  be  recovered  by  summary 
conviction.  *  *  *  It  seems  to  me,  I  own,  that  this  is  not  a 
criminal  proceeding." 

On  reading  the  case  of  the  Attorney  General  v.  Radio ff, 
I  was  impressed  with  the  arguments  of  Martin  and  Piatt, 
Barons,  and  if  that  case  had  stood  alone,  I  would  have  felt 
justified  in  following  them  in  relation  to  this  case ;  but  in 
addition  to  the  case  in  10  Ex.  84,  referred  to  by  Mr. 
Robinson  in  the  argument,  I  find  another,  Cattell  v.  Ireson, 
1  E.  B.  &;  E.  91,  in  which  the  question -was  discussed  in  the 
Queen's  Bench.  There  the  defendant  was  convicted  of 
unlawfully  using  certain  engines,  to  wit,  two  snares  for 
the  purpose  of  taking  game,  on  the  land  of  Thomas 
Cattell,  he  not  then  being  authorized  so  to  do  for  want 
of  a  game  certificate.  He  was  fined  £5,  and  in  default 
of  payment  was  directed  to  be  imprisoned  and  kept  at 
hard  labour  for  a  month.  The  defendant  offered  him- 
self as  a  witness,  and  was  rejected  by  the  justices.  A 
case  was  stated  for  the  opinion  of  the  court  of  Queen's 
Bench.  The  proceeding  before  the  magistrate  was  under  the 
statute  1  &  2  W.  IV.  ch.  32,  sec.  23,  which  enacts  that  if 
any  person  shall  use  any  engine  or  instrument  for  killing 
or  taking  game,  not  being  authorized  so  to  do  for  want  of 
a  game  certificate,  he  shall,  on  conviction  thereof  before 
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two  justices  of  the  peace,  forfeit  and  pay  for  such  offence 
such  sum  of  money  not  exceeding  £5,  as  to  the  said  justices 
shall  seem  meet,  together  with  the  costs  of  the  conviction. 
By  sec.  38,  the  justice  may  adjudge  the  sum  to  be  paid 
immediately,  and  that  in  default  of  payment  at  the  time 
appointed,  such  person  shall  be  imprisoned  in  the  common 
gaol  or  house  of  correction,  with  or  without  hard  labour,  as 
to  the  justices  might  seem  meet,  for  any  term  not  exceeding 
two  calendar  months,  Avhere  the  amount  to  be  paid,  exclu- 
sive of  costs,  shall  not  amount  to  £5,  and  for  any  term  not 
exceeding  three  calendar  months  in  any  other  case,  the 
imprisonment  to  cease  on  payment  of  the  amount  and 
costs. 

Lord  Campbell  said,  "  I  see  that  the  legislature  has  made 
the  act  a  crime,  punishable  by  fine  or  imprisonment.  It  is 
not  like  the  case  of  an  order  in  bastardy,  where  the  mother 
takes  the  proceeding  for  the  purpose,  not  of  punishing  the 
immorality,  but  of  obtaining  support  for  the  child ;  nor  is 
it  like  a  fiscal  proceeding,  nor  like  a  proceeding  for  a  civil 
right,  nor  like  a  proceeding  before  a  magistrate  for  a  wrong 
done  to  the  party  applying  *  *  I  am  clearly  of  opinion 
that  that  which  sec.  23  forbids  is  treated  by  the  legislature 
as  a  crime;  and  the  enactment  has  in  view  the  punishment 
of  the  offender."  Erie,  J.,  said,  "I  am  also  of  opinion  that 
this  is  a  criminal  proceeding  for  an  offence  punishable  on 
summary  conviction.  On  proof  of  the  offence  the  magistrate 
may  impose  a  fine ;  and,  if  that  is  not  paid,  may  inflict  im- 
prisonment with  hard  labour.  Now  such  a  punishment  is 
applicable  only  to  a  criminal  proceeding."  Crompton,  J., 
said,  "  It  seems  to  me  that  this  is  clearly  an  offence  punish- 
able by  a  summary  proceeding  under  the  act,  and  of  a 
criminal  nature.  The  first  circumstance  which  I  remark  is, 
that  the  act  is  punishable  by  a  fine  according  to  the  mag- 
nitude of  the  offence  ;  and,  if  the  fine  is  not  paid,  the 
punishment  falls  upon  the  person,  to  an  extent,  I  presume, 
equivalent  to  a  fine.  My  brother  Hayes  says,  that  the 
imprisonment  is  only  by  way  of  punishment  for  the  failure 
to  pay.    I  think  that  is  not  so ;  but  that  the  eflfect  of  the 
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enactment  is  that,  if  the  party  convicted  cannot  pay,  an 
imprisonment  is  to  be  awarded  adequate  to  the  offence." 

In  Legg  v.  Pardoe,  9  C.  B.  N.  S.  289,  Cattell  v.  Ireson 
is  referred  to  in  argument,  and  Erie,  C.  J.,  says,  p.  298,  in 
reference  to  the  statute  discussed  in  that  case,  "  I  do  not 
assent  to  the  doctrine  that  all  offences  under  the  act  are  to 
be  dealt  with  as  criminal  offences,  because  in  one  case  it  is 
provided  that  imprisoranent  with  hard  labour  may  be  in- 
flicted for  non-payment  of  the  penalty."  The  correctness 
of  the  decision  in  the  case  in  the  Queen's  Bench  was  not 
disputed  in  the  argument,  and  it  jdid  not  become  neces- 
sary to  say  anything  about  it  in  disposing  of  the  case  in 
the  Common  Pleas. 

In  the  case  of  Regina  v.  Stock,  8  A.  &;  E.  at  p.  410,  Lord 
Denman  in  giving  judgment  said,  "As  to  the  question 
whether  or  not  an  appeal  is  given  by  the  reference  in 
statute  59  Geo.  III.  ch.  134,  sec.  39,  to  the  former  statute, 
I  confess  I  am  strongly  of  opinion  that  it  was  intended  ; 
but,  on  the  whole,  I  cannot  say  that  it  is  done.  Abbott, 
J.,  says  in  Rex  v.  Hanson,  4  B.  &;  Al.  521,  speaking,  not  from 
any  authority,  but  from  his  own  observation,  that  a  right  of 
appeal  cannot  be  implied,  but  must  be  given  by  express 
words.  Here  it  is  not  so  given."  It  may  be  urged  in  the 
same  way  here  that  it  was  intended  by  the  framers  of  the 
statute  that  appeals  should  be  given  in  all  the  cases  not 
provided  for  in  the  criminal  acts,  but  it  cannot  be  said  that 
that  has  been  done. 

I  thought  perhaps  a  distinction  might  be  taken  between 
the  decisions  under  the  English  Law  of  Evidence  Act  and 
our  statute  allowing  appeals.  The  former  act  speaks  of  a 
witness  in  any  criminal  proceeding,  and  our  statute 
speaks  of  a  decision  in  any  matter  not  being  a  crime.  In 
the  Attorney  General  v.  Radio ff,  10  Ex.  105,  Baron  Parke 
said,  as  to  its  being  a  criminal  proceeding,  "An  informa- 
tion by  the  Attorney  General  for  an  offence  against  the 
revenue  laws  is  a  criminal  proceeding — it  is  a  proceeding 
instituted  by  the  crown  for  the  punishment  of  a  crime,  for 
it  is  a  crime,  and  an  injury  to  the  public,  to  disobey  statute 
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revenue  law."  He  in  the  same  judgment  declares  in  effect 
that  it  was  a  criminal  proceeding,  whereby  the  defendant 
was  charged  with  the  commission  of  an  offence  punishable 
by  a  summary  conviction. 

In  addition  to  the  language  of  Chief  Baron  Pollock  quoted 
by  Mr.  Robinson,  he  made  use  of  the  further  remarks,  "I 
cannot  distinguish,  either  in  morals  or  in  law,  between 
cheating  the  state  and  cheating  a  private  individual.  I 
cannot  distinguish  between  endeavouring  by  concealment 
and  fraud  to  prevent  that  from  being  paid  which  is  neces- 
sary for  the  public  service,  and  by  similar  concealment  and 
fraud  depriving  one  of  Her  Majesty's  subjects  of  that  which 
is  his  lawful  right  and  due.  I  am  of  opinion,  therefore, 
that  it  is  a  criminal  offence." 

In  the  argument  of  the  case  the  present  Chief  Justice  of 
England,  Sir  Alexander  Cockburn,  then  Attorney  General, 
put  the  matter  in  this  way  :  p.  86,  "The  broad  distinction 
appears  to  be  this:  where  the  proceeding  is  conducted  with 
the  view  and  for  the  purpose  of  obtaining  redress  for  the  vio- 
lation of  a  private  right  only,  the  proceeding  is  a  civil  one; 
but,  on  the  other  hand,  where  the  proceeding  is  directed  for 
the  punishment  of  an  offence  which  militates  against  the 
general  interests  of  the  community  at  large,  and  is  for  the 
punishment  of  an  infraction  of  some  public  duty,  such 
proceeding  is  a  criminal  proceeding.  This  charge  is  in 
respect  of  an  offence  against  the  Customs  laws.  By  those 
laws  that  offence  is  prohibited  absolutely,  and  certain  fines 
are  imposed  upon  the  offenders." 

These  observations  will  apply  with  the  same  force  to 
inland  revenue  as  to  customs,  and  the  penalties  imposed 
by  our  statute  are  quite  as  much  for  the  punishment  of 
the  offenders  as  those  referred  to  under  the  English  customs 
acts,  and  these  penalties  can  be  recovered  with  costs  in  a 
suit  to  be  instituted  by  the  Attorney  General,  as  well  as 
in  summary  proceedings  before  justices  of  the  peace,  as 
well  as  by  the  English  statute. 

I  am  not  able  to  draw  such  a  distinction  between  the  sta- 
tutes as  would  enable  me  to  say  that  the  offence  under  their 
statute  is  a  criminal  offence,  and  under  ours  is  not  a  crime. 
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There  can  be  no  different  rule  of  construction  arising 
out  of  the  Law  of  Evidence  Act.  By  the  first  part  of  the 
act  (6  &;  7  Vic.  ch.  85,  sec.  1)  it  was  provided  that  no  person 
should  be  excluded  from  giving  evidence.  Then  the  proviso 
created  the  exclusion.  The  Statute  14  &  15  Vic.  ch.  99, 
repealed  that  proviso.  If  that  act  had  stopped  there,  the 
efiect  of  the  two  statutes  would  have  been  to  render  a 
defendant  a  competent  witness  in  all  cases.  The  third  sec- 
tion contains  the  exception,  and  provides  that  nothing  in 
the  act  shall  "  render  any  pei-son  who  in  any  criminal 
froceeding  is  charged  with  the  commission  of  any  indictable 
offence,  or  any  offence  punishable  on  summary  conviction, 
competent  or  compellable  to  give  evidence  for  or  against 
himself." 

The  cases  in  the  English  courts  decide,  that  when  the 
party  may  be  punished  for  an  offence  against  a  public  act 
of  a  public  nature,  for  which  he  may  be  tried  summarily  and 
a  penalty  imposed,  the  proceeding  to  recover  such  penalty 
is  a  criminal  proceeding  within  the  meaning  of  the  Law  of 
Evidence  Act.  If  the  proceeding  to  recover  the  penalty 
be  a  criminal  proceeding,  then  the  offence  for  which  the 
penalty  was  imposed  must  be  a  crime. 

In  the  case  before  us  the  penalty  is  imposed  on  the  de- 
fendant as  a  punishment  for  the  violation  of  the  Act  of 
Parliament,  not  imposed  for  private  purposes  'but  for  pubhc 
objects.  It  is  recoverable  in  a  summary  way  before  jus- 
tices of  the  peace,  and  they  may  commit  the  offender  to 
the  common  gaol  until  the  penalty  with  the  costs  of  the 
prosecution  shall  be  paid,  or  the  penalty  may  be  levied  by 
distress  and  sale  of  the  offender's  goods. 

According  to  the  ratio  decidendi  in  the  cases  to  which  I 
have  referred,  this  is  a  crime.  If  this  be  the  correct  view 
to  take,  then  the  defendant  has  not  a  right  to  appeal  to  the 
quarter  sessions,  and  this  rule  must  be  discharged. 

Morrison,  J.,  concurred. 


Adam  Wilson,  J. — The  31  Vic.  ch.  8,  sec.  165,  speaks 
of  penalties  and  forfeitures  incurred  for  any  offence  against 
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the  act,  and  in  this  section  the  word  offence  is  twice  used, 
and  the  word  offender  twice  used. 

From  the  cases  which  have  been  referred  to  there  would 
seem  to  be  little  doubt  that  the  violation  of  a  public  statute, 
and  more  particularly  so  when  that  violation  is  spoken  of 
as  an  offence  and  is  punishable  by  fine  or  imprisonment  as 
substitutionary  for  the  fine,  is  crime  in  law,  and  the  pro- 
ceedings taken  against  the  party  are  criminal  proceedings. 

I  may  refer  to  The  Queen  v.  Buchanan,  8  Q.  B.  883, 
where  an  attorney  was  held  liable  to  be  prosecuted  for  a 
misdemeanor  for  practising  without  a  license,  contrary  to 
the  6  &  7  Vic.  ch.  73. 

In  Mann  v.  Owen,  9  B.  &  C.  599,  Bayley,  J.,  said,  "The 
word  crime  is  a  general  term,  and  the  subdivision  of  it  is 
into  felonies  and  misdemeanors."     Littledale,  J.,  said. 
The  proper  definition  of  the  word  crime  is,  an  offence  for 
which  the  law  awards  punishment." 

Persons  refusing  to  pay  assessments  made  upon  them, 
which  the  statute  miakes  it  obligatory  upon  them  to  pay, 
may  be  prosecuted  by  indictment  for  not  paying  them : 
Regina  v.  Sutcliffe,  13  Q.B.  833.  It  is  said  it  is  a  test  of 
an  act  being  a  crime  whether  an  indictment  will  lie  for  it : 
Bancroft  v.  Mitchell,  L.R.  2  Q.B.  549;  The  Queen  v.  Master, 
L.R.  4  Q.B.  289,  per  Mellor,  J. 

An  inn-keeper  may  be  indicted  for  not  receiving  a 
guest  at  his  inn,  he  having  no  lawful  excuse  for  his  refusal : 
Rex  V.  Ivens,  7  C.  &  P.  213. 

An  offender  is  one  who  commits  an  offence:  Lee  v. 
Simpson,  3  C.B.  882. 

The  old  appeal  for  murder  was  a  civil  proceeding,  though 
the  defendant  was  hanged  if  the  verdict  was  found  against 
him:  Ashford  v.  Thornton,  1  B.  &  Al.  405.  This  last  case 
shews  the  difficulty  of  accurately  drawing  the  distinction 
between  civil  and  criminal  proceedings. 

So  also  the  action  for  criminal  conversation  is  a  purely 
civil  proceeding. 

I  agree  with  the  opinion  expressed  by  the  Chief  Justice. 

Rule  discharged. 
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McGiNNESs  V.  Kennedy. 

Lease— Collateral  verbal  agreement  as  to  crops — Equitable  defence. 

Declaration  for  breaking  and  entering  the  plaintiff 's  close  and  cutting 
and  carrying  away  the  grain.  Plea,  on  equitable  grounds,  that  the 
plaintiflf  held  the  land  under  an  indenture  of  lease  from  defendant,  on 
the  negotiation  for  and  execution  of  which  it  was  verbally  agreed 
between  them,  and  the  true  agreement  was,  that  defendant  should  have 
the  right  to  enter  and  harvest  the  crop  then  in  the  ground  sowed  by 
him  :  that  when  the  lease  was  executed  a  reservation  of  such  right  in 
it  was  suggested,  but  omitted  on  the  plamtifF's  assurance  that  it  was 
unnecessary,  as  the  agreement  between  them  was  well  understood,  and 
defendant  would  be  allowed  to  take  the  crop  ; — and  that  the  entry,  &c.,  in 
pursuance  of  such  agreement,  is  the  trespass  complained  of  : 

Held,  that  the  plea  was  good,  for  the  independent  verbal  agreement, 
made  in  consideration  of  defendant  signing  the  lease,  was  good  as  an 
agreement,  though  defendant,  by  the  4th  section  of  the  Statute  of 
Frauds,  might  be  prevented  from  suing  on  it  5  and  as  equity  in  'such 
a  case  would  decree  specific  performance,  there  was  ground  for  a  per- 
petual injunction  against  this  action  : 

Qucere,  whether  the  plea  was  not  also  a  justification  at  law,  as'under  an 
agreement  which  was  valid  to  protect  the  defendant,  though  he  could 
not  have  enforced  it  by  action. 

Declaration — First  count.  That  the  defendant  broke 
and  entered  certain  land  of  the  plaintiff,  being,  &c.,  and  cut 
a  large  quantity  of  grain  growing  thereon,  and  carried  away 
the  same. 

Second  count.  That  the  defendant  seized  and  took  the 
plaintiff's  goods,  that  is  to  say,  400  bushels  of  fall  wheat, 
and  ten  tons  of  straw,  and  carried  away  the  same,  and  dis- 
posed of  the  same  to  his  own  use. 

Third  count.  Trover  for  the  same  goods. 

Pleas,  on  equitable  grounds — 1.  To  the  first  count :  that 
the  plaintiff  is  entitled  to  the  land  in  the  declaration  men- 
tioned, under  and  by  virtue  of  a  certain  indenture  of  lease, 
bearing  date  the  27th  day  of  December,  1867,  made  between 
the  said  defendant  and  the  said  plaintiff,  for  a  term  of  three 
years  from  the  first  day  of  January,  1868,  subject  to ;  the 
yearly  rent  therein  mentioned.  And  the  defendant  further 
saith,  that  on  the  negotiation  for  the  said  lease  it  was  verbally 
agreed  by  and  between  the  said  plaintiff  and  the  said  defend- 
ant, and  at  the  execution  of  the  said  lease  the  true  agree- 
ment between  them  was,  that  the  said  defendant  should  have 
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the  right  to  enter  into  and  upon  the  said  land  for  the  pur- 
pose of  cutting  and  saving,  and  removing  when  matured  and 
ready  to  cut  and  save  and  remove,  certain  fall  wheat  and 
straw  then  sowed  and  in  the  ground,  which  had  been  sowed 
by  the  defendant.  And  the  defendant  saith,  that  when  the 
said  lease  was  prepared  and  ready  for  execution,  it  was 
suggested  that  a  reservation  of  the  said  fall  wheat  and  straw 
then  in  the  ground  as  aforesaid,  with  the  right  to  the 
defendant  as  aforesaid,  should  be  inserted  in  the  said  lease  ; 
and  upon  the  assurance  of  the  said  plaintiff,  then  verbally 
made  to  the  defendant,  that  their  agreement  was  well  and 
sufficiently  understood  between  them,  and  that  it  was  un- 
necessary to  incumber  the  lease  with  such  a  reservation,  as 
he,  the  defendant,  would  be  permitted  and  allowed  by  the 
plaintiff  to  enter  upon  the  said  land,  and  cut,  save,  and 
remove  the  said  fall  wheat  and  straw  when  matured  as  afore- 
said, in  pursuance  of  the  said  true  agreement  between  them, 
although  such  reservation  was  not  inserted  in  the  said  lease, 
the  defendant,  relying  upon  the  said  assurance  of  the 
plaintiff,  then  executed  and  delivered  the  said  lease  to  the 
plaintiff,  and  let  the  plaintiff  into  possession  of  the  said  land 
thereunder,  without  any  such  reservation  as  aforesaid  having 
been  inserted  in  the  said  lease.  And  the  said  defendant 
further  saith,  that  when  the  said  wheat  and  straw  was 
matured  and  ready  to  cut,  and  save,  and  remove,  the  said 
defendant  did,  under  and  in  pursuance  of  the  said  true 
agreement,  as  he  lawfully  might  do,  enter  into  and  upon  the 
said  land,  and  cut,  and  save,  and  remove  the  said  wheat  and 
straw,  which  said  acts  of  the  defendant  are  the  matters  in 
the  first  count  complained  of. 

2.  Upon  equitable  grounds,  to  the  second  and  third  counts, 
that  the  goods  mentioned  in  the  said  second  and  third  counts 
are  the  wheat  and  straw  mentioned  in  the  said  defendant's 
first  plea  above  written,  and  the  plaintiff's  only  title  thereto 
is  under  said  lease  in  said  plea  mentioned,  and  the  cutting, 
saving,  and  removing  the  said  wheat  and  straw  by  the  said 
defendant,  in  the  manner  and  in  pursuance  of  the  true 
agreement  and  the  assurance  of  the  plaintiff  in  the  said  plea 
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set  out,  are  the  acts  in  said  second  and  third  counts  com- 
plained of. 

Demurrer — That  the  pleas  do  not  allege  facts  constituting 
a  good  defence  on  equitable  grounds  ;  and  that  they  seek  to 
alter  and  vary  the  terms  of  the  written  agreement  and  lease 
between  the  parties  by  an  alleged  verbal  agreement. 

Hector  Cameron,  for  the  demurrer,  cited,  Chitty  on  Con- 
tracts, 8th  ed.,  pp.  283,  800,  801 ;  Wood  v.  Lang,  5  C.  P. 
204 ;  Losee  v.  ICezar,  lb.  234  ;  Hemming  way  v.  Hamilton, 
4  M.  &  W.  122. 

J.  A.  Boyd,  contra,  cited  Wake  v.  Harrop,  6  H.  &  N.  768  ; 
S.  C.  in  Ex.  Ch.  1  H.  k  C.  202  ;  Vigers  v.  Pike,  8  C.  & 
F.  645;  Bruiffv.  Lord  Parker,  L.  R.  5  Eq.  135  ;  Hogan 
V.  Berry,  24  U.  C.  II.  348 ;  MeCarty  v.  Oliver,  14  C.  P. 
292 ;  Smith  v.  Bell,  11  Grant,  519 ;  Noble  v.  Spencer,  27 
U.  C.  R.  214;  Lindley  v.  Lacey,  17  C.  B.  N.  S.  578; 
Malpas  V.  London  and  South  Western  R.  W.  Co.,  L.  R.  1 
C.  P.  336;  Emery  v.  Parry,  17  L.  T.  N.  S.  152;  Whit- 
church V.  Bevis,  2  Brown  C.  C.  565;  Pember  v.  Mathers, 
1  Brown  C.  C.  52  ;  Joy7ies  v.  Statham,  3  Atk.  388  ;  Har- 
rison V.  Gardner,  2  Madd.  198 ;  Browne  on  the  Statute  of 
Frauds,  2nd  ed.,  sees.  94,  441,  442,  445a.  498  ;  Taylor  v. 
Luther,  2  Sumner,  228,  232. 

Richards,  C.  J.,  delivered  the  judgment  of  the  court. 

The  effect  of  the  lease  set  out  in  the  plea  was  to  trans- 
fer the  property  in  the  growing  crops  to  the  plaintiff.  The 
lessor  had  no  right,  unless  by  some  agreement  on  the  sub- 
ject, to  emblements,  or  to  the  away  going  crops. 

This  being  the  case,  the  next  question  is,  what  is  the 
nature  of  the  agreement  set  up  by  the  plea  ?  Did  it  vest 
the  property  of  the  growing  crop  in  the  defendant  as  goods 
and  chattels,  or  was  it  a  grant  of  the  right  to  go  on  the 
land  and  cut,  take,  and  carry  away  the  crop  ?  It  does  not 
on  its  face  purport  to  be  a  sale  of  the  growing  crops,  but 
rather  a  license  to  come  in  on  the  land  and  cut  and  carry 
away  the  crop.    If  it  can  be  considered  as  a  sale  of  the 
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crop  then  growing,  it  would  not  create  an  interest  in  the 
land  so  as  to  make  the  sale  void  under  the  4th  section  of 
the  statute  of  frauds,  as  not  being  in  writing  :  Bainshury  v. 
Matthews,  4  M.  &  Y{,  346 ;  Hogan  v.  Berry,  24  U.  C.  R. 
38. 

The  arrangement  between  the  parties  on  the  point  in 
dispute,  as  contended  for  by  the  plaintiff,  I  understand  is  as 
follows:  "In  consideration  of  my  signing  this  lease,  you 
enter  into  an  independent  agreement  with  me  either  (1)  to 
sell  me  the  growing  wheat  on  the  land,  with  liberty  to 
enter  upon  the  land  and  cut  and  take  it  away ;  or,  2, 
to  allow  me  to  come  in  on  the  land,  cut  it  when  ma- 
tured, and  take  it  away  with  the  straw."  In  either  case  the 
defendant  has  given  and  the  plaintiff  received  the  full  con- 
sideration for  the  new  contract,  namely,  the  signing  of  the 
lease  by  the  defendant.  If  the  agreement  be  for  the  sale 
of  the  growing  crop,  and  the  interest  in  it  passed  to  the 
defendant,  then  the  plea  should  be,  either  that  he  entered  by 
leave  and  license  to  cut  and  carry  away  the  crop,  or  a  justi- 
fication, that  he  did  so  having  a  right  as  the  owner  of  the 
crop  to  do  so,  having  given  the  plaintiff  notice  of  his  inten- 
tion so  to  do.    In  this  view  the  plea  is  bad. 

If  the  proper  view  to  take  of  the  agreement  be,  that  the 
right  to  go  on  the  land,  harvest,  cut,  and  carry  away  the 
wheat  and  straw,  is  an  interest  in  land  under  the  fourth  section 
of  the  statute  of  frauds,  then  the  contract  is  one  which 
cannot  be  enforced  by  an  action  at  law,  as  it  is  not  in  writing; 
but  it  is  one  of  those  contracts  which,  I  apprehend,  a  court 
of  law  or  equity  would  say,  if  it  cannot  be  enforced,  it  would 
,  be  a  gross  fraud  on  the  defendant. 

The  case  of  Lindley  v.  Lacey,  17  C.  B.  N.  S,  578,  re- 
ferred to  in  the  case  of  Nohle  v.  Spencer  in  this  court,  27 
U.  C.  R.  214,  seems  to  be  an  express  authority  that  the  con- 
tract in  relation  to  cutting  and  taking  this  crop  off  is  one 
which  might  be  made  as  an  independent  agreement,  dis- 
tinct from  the  written  lease,  and  is  not  obnoxious  to  the  rule 
of  law,  that  the  written  agreement  must  be  the  evidence  of 
the  contract  between  the  parties.  The  written  agreement  is 
the  best  evidence  of  the  lease  and  its  terms.  The  independent 
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verbal  agreement,  which  was  one  of  the  inducements  of  the 
defendant  to  sign  the  written  lease,  is  equally  good  as  an 
agreement,  though  it  may  not,  under  the  section  of  the 
Statute  of  Frauds  referred  to,  enable  the  defendant  to  bring 
an  action  on  it.  It  would  be  a  reproach  to  our  law  if,  under 
the  state  of  facts  admitted  by  this  demurrer,  the  defendant 
had  no  remedy  for  the  fraud  which  would  otherwise  be 
practised  on  him. 

If  then,  when  the  defendant,  in  pursuance  of  the  agree- 
ment, went  to  the  place  where  the  crops  were  growing, 
and  was.  prevented  by  the  plaintiff  from  harvesting  them,  if 
110  action  could  be  brought  against  the  plaintiff  for  the 
breach  of  his  agreement,  then  fraud  would  be  perpetrated 
against  the  defendant.  But  equity  steps  in,  on  such  occa- 
sions, to  aid  the  law.  I  understand  that  under  these  cir- 
cumstances a  cour!  of  equity  would  decree  a  specific  per- 
formance of  the  agreement,  because  the  pa^rty  aggrieved 
would  have  no  other  legal  remedy.  If  that  be  so,  then  I 
see  no  reason  why  in  the  same  way  the  court  of  equity 
should  not  interpose  and  grant  a  perpetual  injunction 
against  the  plaintiff,  to  restrain  him  from  continuing  an 
action  against  the  defendant  for  doing  that  which  the  plain- 
tiff himself  had  agreed  he  should  do. 

It  may  be  contended  this  is  also  a  good  plea  by  way  of 
justification  in  law,  amounting  perhaps  to  leave  and  license. 
The  agreement  being  under  the  fourth  section  of  the  Statute 
of  Frauds  is  not  void;  it  is  still  good.  The  defendant  is  not 
bringing  an  action  on  it,  he  is  merely  justifying  his  own 
act  under  a  valid  agreement,  though  he  could  not  in  law 
bring  an  action  on  that  agreement. 

Judgment  for  defendant. 
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Hood  v.  Cronkite. 

Tresspass  to  goods-— Evidence — Maliciously  issuing  attachment  in  Division 
Court — Evidence  to  support  claim  for  rent — .Excessive  damages — Letter — 
Secondary  evidence. 

The  plaintiff  took  his  vessel  to  defeudant's  ship  yard  at  Oakville,  to  be 
repaired  there  by  defendant,  in  accordance  with  a  previous  arrangement. 
The  vvays  were  occupied  when  she  arrived,  and  the  plaintiff  went  away, 
having  said  that  he  did  not  wish  her  hauled  up  in  his  absence.  Defend- 
ant nevertheless  took  her  out,  and  it  was  proved  that  a  day  or  two 
after  that  he  said  he  would  keep  her  on  the  ways  against  the  plaintiff's 
will ;  but  the  repairs  were  proceeded  with  under  the  plaintiff's  super- 
vision, and  were  paid  for  by  him. 

Held,  that  there  was  no  evidence  to  sustain  a  count  in  trespass  for  seizing 
and  detaining  the  vessel,  and  that  upon  this  evidence,  and  the  facta 
more  fully  stated  below,  the  plaintiff  clearly  could  not  maintain Metinue. 

The  defendant  having  sued  out  an  attachment  from  the  Division  Court, 
and  seized  under  it  certain  materials  employed  in  repairing  the  vessel — 
Held,  that  such  attachment  could  not  be  warranted  by  any  intention 
on  the  plaintiff's  part  to  remove  the  property,  the  statute  requiring  au 
atttmpt  to  remove  (Consol.  Stat.  U.  C.  ch.  19,  sec.  199)  5  and  there 
being  no  evidence  of  such  an  attempt,  or  of  any  reasonable  ground  for 
supposing  it  to  have  been  made,  that  the  defendant  was  liable  for  issuing 
the  attachment  without  reasonable  or  probable  cause, 
e  fourth  count  was  for  maliciously  attaching  for  $96,  when  the  plaintiff 
owed  defendant  only  $22.  Held,  a  good  count,  without  shewing,  as 
in  the  case  of  a  distress  for  rent,  that  the  goods  were  sold  to  satisfy 
more  than  the  $22. 

The  defendant  had  claimed  $74  for  rent  of  the  ship-yard,  which  had  been 
disallowed  by  the  Division  Court.  The  evidence  in  support  of  the  claim 
was,  in  substance,  that  after  defendant  had  worked  on  the  vessel  for 
some  time  a  diflBculty  arose  between  him  and  the  plaintift^  in  consequence 
of  which  he  refused  to  go  on,  and  the  plaintiff  desired  him  to  do  nothing 
m.ore.  The  vessel  then  remained  in  the  yard  for  more  than  a  month, 
until  the  plaintiff  got  her  ready  to  launch,  the  defendant  having  notified 
the  plaintiff  that  he  must  pay  rent  in  advance  5  but  there  was  no  evidence 
of  any  letting  or  agreement.  Held,  that  on  these  facts  the  jury  Avere 
warranted  in  finding  that  the  defendant  had  no  reasonable  ground  for 
attaching  for  the  rent. 

The  damages  being,  in  the  opinion  of  the  court,  excessive,  a  new  trial 
was  ordered  unless  the  plaintiff  would  consent  to  reduce  the  verdict  to 
a  sum  specified. 

A  letter  written  by  defendant  to  plaintiff  before  issuing  the  attachment, 
saying  that  he  was  still  willing  to  settle  amicably,  but  that  if  the  plain- 
tiff refused  to  meet  him  in  the  same  spirit  he  would  push  the  matter  to 
the  utmost — Held,  not  provable  by  secondary  evidence,  without  a 
notice  to  produce. 

Declaration — First  count:  Trespass  for  seizing  plaintiff's 
goods,  to  wit,  a  certain  tug  boat  or  vessel  lying  at  the  port 
of  Oakville,  and  detaining  the  same. 

Second  count :  For  detaining  the  same  vessel. 

Third  count :  That  defendant  having  no  reasonable  or  pro- 
bable cause  for  believing  that  the  plaintiff  had  attempted  to 
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remove  his  personal  property  liable  to  seizure  under  execution 
for  debt,  from  the  county  of  Halton  to  another  county  in 
Upper  Canada,  with  intent  and  design  to  defraud  him  of  a 
certain  alleged  debt  pretended  to  be  due  to  him  by  the 
plaintiff,  falsely  and  maliciously  represented  that  such  was 
the  fact,  in  a  certain  affidavit  then  made  by  the  defendant 
before  the  clerk  of  the  second  division  court  of  the  county 
of  Halton,  and  thereupon  maliciously  caused  a  writ  of  attach- 
ment to  be  issued  against  the  plaintiff's  personal  estate  and 
effects  by  the  said  clerk  oat  of  the  said  court,  and  caused 
the  plaintiff's  goods,  to  wit,  a  certain  tug  or  vessel  then  lying 
at  the  port  of  Oakville,  and  divers  large  quantities  of 
lumber  and  other  articles  of  the  plaintiff  then  to  be  seized 
arid  taken  under  the  said  attachment,  and  to  be  detained 
thereunder  for  a  long  time,  and  the  lumber  and  other  articles 
to  be  afterwards,  under  colour  of  the  said  attachment,  car- 
ried away  and  removed  from  the  said  vessel — whereby,  &c. 

Fourth  count :  That  defendant  having  no  claim  or  cause 
of  action  against  the  plaintiff  to  the  amount  of  S96.03, 
maliciously  appeared  before  the  clerk  of  the  said  second 
division  court,  and  falsely  and  maliciously  made  a  certain 
affidavit  before  the  clerk,  in  which  he  swore  that  the  plain- 
tiff was  justly  and  truly  indebted  to  him  in  the  sum  of  $96.03 
for  rent  of  a,  ship  yard,  plank  and  other  articles,  as  per  an 
account  rendered  by  the  defendant  to  the  plaintiff  at  his 
request,  and  that  defendant  had  good  reason  to  believe  the 
plaintiff  had  attempted  to  remove  the  goods,  as  in  the  last 
count  mentioned,  with  int  ;nt  to  defraud  defendant  of  said 
alleged  debt,  and  sworn  to  by  said  plaintiff  before  the  said 
clerk — whereas  in  truth  the  plaintiff  was  not  indebted  to 
defendant  in  any  sum  whatever  for  rent  of  ship  yard,  nor 
in  said  sum  of  $96.03  for  any  cause,  but  only  to  a  much 
smaller  amount,  to  wit  $22.60,  and  no  more  ;  and  upon  the 
said  affidavit  defendant  maliciously  caused  a  writ  of  attach- 
ment against  the  plaintiff's  personal  effects  to  be  sued  out  of 
said  court  to  secure  said  pretended  debt  of  $96.03,  and 
caused  the  plaintiff's  goods,  as  in  the  last  count,  to  be 
seized  and  taken  under  the  said  attachment,   and   to  be 
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be  detained  thereunder  for  a  long  time,  and  thereunder  to 
be  carried  a  way  and  removed  from  the  vessel,  and  also  caused 
a  writ  of  summons  to  be  issued  out  of  the  said  division  court, 
commanding  him  to  appear  at  the  next  sittings  of  the  divi- 
sion court  to  answer  the  said  debt ;  and  such  proceedings 
were  thereupon  had,  that  afterwards,  at  the  said  sittings  of 
the  division  court,  the  cause  was  brought  on  for  hearing 
before  the  judge  of  the  said  court,  and  he  adjudged  and 
determined  that  the  plaintiff  was  not  indebted  to  the  defend- 
ant in  any  sum  whatever  for  rent  of  ship  yard,  nor  in  the 
said  sum  of  §96.03  for  any  cause,  as  in  the  defendant's  afii- 
davit  falsely  alleged,  but  only  in  the  sum  of  $22.60,  and  no 
more,  whereby  the  cause  in.the  division  court  was  terminated; 
and  by  reason  of  the  premises  the  plainliif  was  not  only 
deprived  for  a  long  time  of  the  use  of  the  vessel  and  goods, 
and  lost  great  gains  he  would  otherwise  have  derived  there- 
rom,  but  was  put  to  costs  in  obtaining  a  release  of  the 
goods,  &c. 

Pleas — 1.  Not  guilty.  2.  Goods  not  the  plaintiff's.  3. 
To  second  count,  non  detinet,  4.  To  second  count,  leave 
and  license.    Issue  was  joined  on  all  these  pleas. 

The  cause  was  tried  at  the  last  winter  assizes  at  Toronto, 
before  Morrison,  J. 

From  the  evidence  given  at  the  trial  it  appeared  that  the 
plaintiff,  who  resided  in  Toronto,  was  the  owner  of  a  vessel 
that  had  been  under  water  for  some  time,  and  required  to 
be  caulked  and  repaired;  and  that  defendant  was  a  ship 
carpenter,  and  in  possession  of  a  ship  yard  at  Oakville,  in 
the  county  of  Halton. 

It  semed  there  was  some  understanding  between  the 
parties  before  the  vessel  was  sent  to  Oakville,  that  she  should 
be  sent  there  for  repair.  One  of  the  witnesses  stated  that 
the  plaintiff  met  him  at  the  railway  station  the  day  before 
the  vessel  arrived  at  Oakville,  and  desired  him  to  tell  de- 
fendant to  get  the  yard  ready,  he  would  be  up  with  the 
vessel  early  the  next  morning.  She  arrived  at  Oakville  on 
the  2nd  June,  1868.  There  was  a  scow  on  the  ways,  and  the 
plaintiff's  vessel  could  not  be  taken  out  of  the  water  for  two 
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days  after.  In  the  plaintiff's  absence  the  vessel  was  taken 
out  of  the  water  by  defendant  on  ways  furnished  by  him. 
There  was  some  evidence  offered  to  shew  that  defendant  was 
told  not  to  do  anything  to  the  vessel  in  the  plaintiff's  absence. 
Defendant  said  he  could  do  as  well  in  his  absence  as  if  he 
were  there.  The  plaintiff  afterwards  complained  to  the 
witness  that  he  had  allowed  the  vessel  to  be  put  on  the  ways 
before  he  was  there. 

Defendant  worked  on  the  vessel  from  the  oth  to  the  20th 
June,  and  employed  others  to  do  so,  but  they  were  paid  by 
the  plaintiff.  Some  of  the  witnesses  said  that  the  plaintiff 
was  constantly  interfering.  Defendant  also  provided  some 
of  the  material  used  in  repairing  the  vessel.  It  was  also 
given  in  evidence  that  the  plaintiff  acted  as  if  he  was  master, 
and  defendant  as  foreman.  The  ship  yard  was  used  for  the 
repairs,  and  the  shop  and  tools  there. 

Some  difficulty  arose  between  plaintiff  and  defendant,  and 
defendant  ceased  working  at  the  vessel  about  the  21st  of 
June.  About  the  23rd  June  the  plaintiff,  a  witness  said, 
told  him  he  did  not  wish  to  have  anything  more  to  do  with 
the  defendant,  that  he  was  charging  him  too  much  and  was 
not  carrying  on  the  work  fast  enough,  and  he  would  not  let 
him  work  any  longer.  On  the  23rd  of  June  defendant  called 
on  one  Jeffrey  to  witness  that  he  was  ready  to  go  on  with 
the  work,  if  the  plaintiff  would  furnish  him  with  the  materials, 
and  the  plaintiff  said  he  called  him  as  a  witness  that  he 
wanted  to  have  nothing  more  done  by  defendant;  if  he  did, 
it  would  be  on  his  responsibility. 

After  that  time  the  plaintiff  himself  employed  the  men  to 
work  on  the  vessel  and  paid  them.  Defendant  gave  the 
keys  of  the  storehouse  to  the  plaintiff's  workmen.  On  the 
15th  of  July  he  rendered  an  account  to  the  plaintiff,  claiming 
a  balance  of  $182.06,  and  gave  him  a  written  notice  that  no 
one  would  be  permitted  to  enter  the  ship  yard,  or  to  do  any- 
thing there  on  the  plaintiff's  behalf,  until  the  account  was 
settled,  and  that  thereafter  his  permission  must  be  obtained 
to  enter  the  yard,  or  the  parties  doing  so  without  such  per- 
mission would  be  prosecuted.    He  further  notified  the  plaintiff 
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that  be  would  be  charged  for  the  use  of  the  yard  by  the 
vessel  from  that  day  forward  $4  a-day,  payable  each  day  in 
advance,  and  that  the  yard  would  be  closed  against  him  and 
his  servants  unless  such  daily  rent  was  paid.  PlaintiflF's 
workmen,  however,  continued  to  work  in  the  ship  yard  until 
the  20th  of  July,  when  defendant  demanded  the  key  of  the 
storehouse,  which  the  workmen  refused  to  give  up.  Defend- 
ant, on  the  21st  of  July,  put  a  different  lock  on  the  store- 
house door;  that  was  the  same  day  the  vessel  was  launched. 
The  door  of  the  storehouse  would  seem  to  have  been  got 
open  in  some  way  after  that  on  that  day,  and  although  the 
defendant  forbid  them  using  any  of  the  materials  about  the 
place,  nevertheless  the  vessel  was  launched  on  that  day. 

The  account  rendered  on  the  15th  July,  covered  a  charge 
of  $128  for  rent  of  ship  jurd  from  the  9th  June,  thirty-two 
days,  at  $4  per  day.  On  the  10th  of  June,  defendant 
appeared  to  have  rendered  an  account  to  the  plaintiff  for 
materials  used  in  and  labour  employed  about  hauling  out  the 
hull  of  the  vessel,  amounting  altogether  to  $78.58. 

The  vessel  was  no  doubt  taken  out  of  the  ways  on  the  8th 
or  the  9th  June,  Monday  being  the  8th. 

After  the  vessel  was  launched  on  the  21st  July,  she  was  still 
at  Oakville,  with  workmen  and  materials  on  board  of  her  to 
complete  the  repairs. 

On  the  29th  July,  defendant  went  before  Mr.  Balmer,  the 
clerk  of  the  second  division  court  of  the  county  of  Haldimand, 
and  made  an  affidavit  that  the  plaintiff  was  indebted  to  him 
in  the  sum  of  $96.03,  for  rent  of  ship  yard,  plank,  and  other 
articles,  as  per  account  delivered  by  defendant  to  the  plaintiff 
at  his  request;  and  he  further  stated  in  his  affidavit,  that  he 
had  good  reason  to  believe  and  verily  did  believe,  that 
the  plaintiff  "hath  attempted  to  remove  his  personal  property 
liable  to  seizure  under  execution  for  debt  from  the  county  of 
Halton  to  another  county  in  Upper  Canada,  with  intent 
and  design  to  defraud"  him  of  his  said  debt. 

On  this  an  attachment  was  issued  against  the  goods  of  the 
plaintiff,  and  some  planks  grooved  and  tongued,  and  otber 
materials  intended  for  the  repairing  of  the  vessel,  on  which 
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the  plaintiff's  workmen  were  employed,  were  seized  on 
the  30th  July.  They  were  then  on  board  the  vessel.  The 
vessel  itself  was  not  seized.  When  served  with  a  copy  of 
the  attachment,  the  plaintiff  asked  the  division  court  bailiff 
if  he  had  seized  the  vessel,  and  on  his  replying  No,  the  plain- 
tiff said  he  wished  he  would  seize  her,  that  he  might  have  a 
better  action  against  defendant.  The  bailiff  advised  him  to 
give  a  bond  for  the  things  seized.  He  told  a  person  who 
was  kept  in  charge  of  the  articles  seized  to  remove  them  if 
the  plaintiff  did  not  give  a  bond.  The  goods  were  appraised 
on  the  6th  August.  They  were  not  appraised  before  because 
the  plaintiff  desired  them  not  to  be  removed  until  he  came 
from  Toronto  ;  the  plaintiff  gave  no  bond,  and  the  vessel  was 
removed  to  a  store-house  ;  the  goods  seized  were  taken  oft' 
her  and  put  in  store,  and  the  vessel  returned  to  the  place 
from  whence  she  came.  The  articles  were  removed  on  the 
6th  August.  The  articles  seized  under  the  attachment  were 
valued  at  ?133.35. 

The  case  in  the  division  court  came  on  to  be  tried  on  the 
4th  September. 

The  defendant's  account  against  the  plaintiff*  was 

1868. 

June  6.    To  Moore,  for  drawing  chain       •       -       -       -       -   $0  10 
"  121b3.  tallow,  to  grease  ways,  at  lOe.     -       -       -      1  20 

"  20.        420  feet  oak  plank  at  3c  per  foot   -  -       -    12  60 

July  21.       Rent  of  ship  yard  and  shop  from  the  9th  day  of  June 

past,  37  days,  at  ^2  per  day      -       -       -  74  00 

"  Use  of  ways  and  block  launching  steamer's  hull      -    10  00 

$97  90 

June  14.    By  171bs.  oakum,  at  11c.   1  87 

$96  03 

The  now  defendant  only  recovered  in  that  action  $22.60. 
A  witness  said  the  question  of  rent  was  thoroughly  gone  into, 
and  it  was  contended  there  was  nothing  due  by  the  defend- 
ant, and  the  judge  disallowed  it  because  there  was  not  suffi- 
cient evidence,  or  no  evidence,  of  any  agreement  to  pay  rent. 
It  was  contended  the  ways  belonged  to  one  Chisholm,  not 
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to  the  now  defendant,  but  the  judge  held  against  defendant 
in  that  suit  as  to  that  question.  On  the  trial,  on  the  4rh 
September,  the  judge  only  allowed  the  then  plaintiff  the  two 
items  of  the  account,  $12.60  (for  420  feet  of  oak  timber), 
and  $10  (for  use  of  ways  and  block  launching  steamer's  hull) 
making  $22,60,  instead  of  $96.03  ss  claimed  by  the  plaintiff' 
in  that  suit. 

It  did  not  clearly  appear  how  the  matter  of  the  plaintiff's 
claim  was  finally  disposed  of.  It  seems  probable  from  what 
followed  that  the  present  plaintiff  paid  the  amount  of  the 
judgment,  for  it  appeared  that  the. vessel  left  Oakville  on  the 
10th  of  September,  and  took  the  articles  that  had  been 
seized  under  the  attachment  with  her,  which  probably  would 
not  have  been  given  up  unless  the  plaintiff's  judgment  had 
been  satisfied. 

When  the  sawed  lumber,  oakum,  paint,  and  other  articles 
were  seized  under  the  attachment,  the  plaintiff's  workmen 
were  using  these  materials  for  repairing  the  vessel,  and 
whilst  they  were  under  seizure  they  could  not  be  used  to  fit 
up  the  vessel,  and  some  of  the  workmen  were  idle  in  conse- 
quence, and  some  of  the  plained  stuff"  was  injured  by 
handling. 

One  of  the  witnesses  for  the  plaintiff  gave  evidence  to  the 
effect  that  defendant  put  the  vessel  on  the  ways  and  hauled 
her  out  in  the  plaintiff's  absence:  that  defendant  was  told  the 
plaintiff  did  not  wish  anything  done  with  the  vessel  in  his 
absence,  nevertheless  he  hauled  her  out  in  the  plasntiff's 
absence,  and  afterwards  (the  witness  mentioned  8th  of  June) 
defendant  said  that  the  plaintiff  was  a  smart  man,  but  that 
he  (defendant)  would  keep  the  vessel  on  the  ways  against  the 
orders  of  the  plaintiff. 

There  was  evidence  given  that  it  ought  not  to  have  taken 
more  than  ten  or  twelve  days  to  caulk  the  vessel,  and  that 
she  was  injured  by  being  kept  on  the  ways  so  long ; 
and  that  the  use  of  the  vessel  for  the  season  was  lost 
by  the  detention  at  Oakville.  Other  evidence  was  given  to 
shew  that  whilst  the  vessel  was  being  caulked  the  defendant 
spoke  disparagingly  of  the  plaintiff;  said  he  was  a  small  man. 
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When  asked  if  he  did  not  pay,  he  said  it  was  not  the  pay. 
When  advised  to  launch  the  vessel,  he  said  No  ;  he  had  the 
boat,  and  he  would  teach  the  plaintiff  something. 

It  was  proved  that  the  plaintiff  owned  a  house  and  five  or 
six  acres  of  land,  worth  $2200,  and  that  the  vessel  was  worth 
$2000  to  $2500  when  she  went  to  Oakville. 

The  defendant  proved  at  the  trial  that  the  use  of  the  yard 
whilst  the  vessel  was  there  was  worth  $2  a  day,  and  she  had 
been  then  on  the  ways  from  the  9lh  of  June  to  the  21st  July. 

At  the  close  of  the  plaintiff's  case  the  defendant's  counsel 
moved  for  a  nonsuit.  As  to  the  first  and  second  counts,  he 
objected  that  there  was  no  evidence  of  the  taking  of  the 
vessel  by  the  defendant.  As  to  the  third  count,  there  was  no 
evidence  of  want  of  reasonable  or  probable  cause.  As  to 
the  fourth  count,  there  was  a  matter  in  dispute,  the  rent 
of  the  ship-yard  ;  there  was  a  probable  cause  for  the 
defendant  making  the  charge,  as  the  plaintiff  used  the  ship- 
yard, and  the  judge  allowing  full  costs  shews  a  ])rimd  facie 
case,  as  the  defendant  had  a  ri<xht  to  somethinf^;  for  the  use 
of  the  yard. 

The  plaintiffs  counsel,  in  reply,  contended  there  was  evi- 
dence to  go  to  the  jury  on  all  the  counts  :  1.  Defendant- 
hauled  the  vessel  out  contrary  to  the  plaintiff's  direction.,, 
and  then  said  he  would  keep  her  there  against  the  plaintiff's 
will ;  he  said  it  was  not  the  pay,  but  he  had  the  vessel  and 
would  keep  her.  As  to  the  third  count,  the  vessel  was 
launched  on  the  21st  July,  and  the  attachment  not  issued 
until  the  oOth  July,  accompanied  with  threats  ;  and  there 
being  lumber  in  the  yard  not  on  the  vessel  sufficient  to  pay 
defendant's  demand,  defendant's  proceedings  were  vexatious. 
As  to  the  fourth  count,  the  attachment  was  for  $96,  and  only 
$22.60  recovered,  and  that  of  itself  was  prima  facie 
evidence  of  want  of  reasonable  and  probable  cause. 

The  learned  judge  allowed  the  case  to  go  to  the  jury. 

The  defendant  called  evidence,  which  went  to  the  effect 
that  the  plaintiff  was  very  anxious  that  the  vessel  should  be 
taken  out  on  the  ways  as  speedily  as  possible  ;  that  when 
he  found  the  scow  was  on  the  ways,  he  was  very  much  disap- 
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pointed,  and  said  if  his  vessel  sunk  defendant  would  be 
obliged  to  raise  her ;  that  defendant  placed  her  on  the  ways 
and  hauled  her  out  for  the  plaintiff's  own  benefit:  that  he 
told  the  plaintiff's  workmen,  who  mentioned  that  the  plain- 
tiff did  not  wish  her  taken  out  in  his  absence,  he  could  do 
it  as  well  as  if  he  were  present :  that  the  plaintiff  himself 
assisted  in  sinking  the  shores  and  getting  the  ways  ready  to 
receive  his  vessel  next  day,  and  left  the  night  before  she  was 
hauled  out,  having  requested  one  of  the  workmen  to  stay 
late  that  night  to  have  the  scow  launched,  so  that  the  vessel 
could  be  got  on  the  ways  next  day ;  that  after  it  was  done 
he  found  no  fault  with  it,  and  said  to  a  witness  that  defend- 
ant had  taken  morevcare  of  his  bijsiness  than  he,  the  plain- 
tiff, would  have  done,  and  he  would  be  paid  for  it. 

There  was  also  evidence  given  to  shew  that  the  plaintiff's 
men  had  the  use  of  the  shop  of  the  ship-yard,  and  the  yard 
itself,  to  repair  the  vessel.  A  witness  to  whom  the  plaintiff 
was  indebted,  one  McKorkindale,  spoke  of  the  difficulty  he 
had  to  get  a  settlement  with  him,  and  his  belief  that  the 
plaintiff  would  remove  the  vessel,  and  he  told  the  plaintiff  he 
would  take  out  an  attachment  if  he  did  not  pay  him.  He 
understood  he  was  going  to  take  the  vessel  away,  and  so  told 
the  plaintiff,  and  the  plaintiff  settled  with  him  on  the  27th 
of  July.  This  witness  stated  that  he  had  not  told  defendant 
of  this  before  he  issued  the  attachment. 

Another  witness,  who  was  employed  on  a  steam  tug, 
stated  that  the  plaintiff  wished  him  in  the  latter  part  of  July 
to  tow  his  vessel  from  Oakville,  but  did  not  wish  him  to 
report  her  at  the  custom  house,  as  he  feared  the  bailiff  might 
seize  her.  The  master  of  the  tug  declined  doing  so.  It  was 
then  arranged  that  the  master  of  the  tug  should  be  opposite 
Oakville  at  twelve  o'clock  at  night,  when  the  plaintiff  was  to 
allow  his  vessel  to  drift  into  the  lake  and  the  tug  would  pick 
her  up.  He  was  to  communicate  with  the  master  of  the  tug 
by  telegraph,  provided  the  vessel  was  not  seized.  They 
arranged  a  telegram  that  they  could  understand  if  the  boat 
was  not  seized,  and  he  was  to  go  up.  He  was  ready  to  go 
up,  but  did  not  receive  the  telegram,  and  learned  next  day 
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the  vessel  was  seized.  This  was  between  the  28th  July  and 
r)th  September.  He  did  not  tell  this  to  defendant  until 
after  the  suit. 

The  learned  judge  told  the  jury  to  say,  as  to  the  first  and 
second  counts,  whether  defendant  took  and  detained  the  vessel, 
irrespective  of  the  writ  of  attachment,  and  expressed  his 
opinion  that  the  circumstances  rebutted  the  inference  that 
there  was  any  such  taking.  As  to  the  third  count,  did  the 
plaintiff  without  any  reasonable  cause  sue  out  the  attach- 
ment, and  seize  the  vessel  under  it?  He  referred  to  the 
evidence,  and  particularly  that  of  McKorkindale,  though,  as 
he  had  not  mentioned  the  circumstance  to  defendant,  itwas  not 
probable  defendant  acted  on  any  knowledge  of  the  facts  spoken 
toby  him;  but  they  were  to  say  on  the  whole  evidence.  The 
learned  judge  also  stated,  that  the  mere  removal  of  the  vessel 
would  not  of  itself  imply  a  fraudulent  removal,  because  it 
could  never  be  presumed  that  it  was  intended  to  be  used  in 
Oakville  harbor,  and  a  removal  thence  would  be  quite  consist- 
ent with  a  proper  course  of  conduct  on  the  plaintiff's  part. 
As  to  the  fourth  count,  if  the  plaintiff  had  a  claim  to  the 
amount  or  near  the  amount,  but  had  misconceived  his 
remedy,  the  technical  disallowance  of  his  claim,  because 
claimed  as  rent  instead  of  use  of  yard,  &c.,  by  the  judge, 
would  not  make  him  liable  on  that  count,  as  if  he  had  a 
reasonable  cause  for  making  the  charge  he  was  entitled  to 
a  verdict. 

The  defendant's  counsel  objected  to  the  charge,  because 
the  jury  should  have  ^been  told  there  was  no  evidence  to 
sustain  the  first  and  second  counts,  and  as  to  them  a  verdict 
should  be  entered  for  the  defendant — (The  learned  judge 
reported  that  in  effect  he  did  so  direct) :  that  if  they 
believed  McKorkindale's  testimony,  they  should  find  for 
defendant  on  the  third  count,  and  that  the  learned  judge 
should  not  have  told  the  jury  the  removal  of  the  vessel  by 
the  plaintiff  was  consistent  with  a  proper  course  of  conduct 
on  his  part,  &;c.  ;  as  to  the  fourth  count,  the  plain- 
tiff had  a  claim  for  an  attachment  for  some  amount,  and 
therefore  the  act  of  attaching  was  not  unlawful,  as  in  a 
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distress  for  rent  distraining  for  too  raucli  is  no  ground  for 
an  action  unless  the  goods  are  sold  to  satisfy  the  excess,  and 
the  jury  should  have  been  so  directed:  that  the  jury  should 
have  been  directed  that  there  was  no  evidence  to  sustain  the 
third  and  fourth  counts,  and  that  the  defendant  had  reason- 
able and  probable  cause  for  suing  out  the  attachment. 

The  plaintiff's  counsel  contended  that  the  learned  judge 
should  have  told  the  jury  there  was  evidence  of  a  want  of 
probable  cause  as  to  the  fourth  count. 

The  jury  found  for  the  plaintiff  $150  damages. 

In  Hilary  Term  last,  MoMichael,  for  the  defendant, 
obtained  a  rule  to  shew  cause  why  the  verdict  should  not  be 
set  aside  and  a  new  trial  had  between  the  parties,  the  verdict 
being  contrary  to  law  and  evidence,  and  for  misdirection, 
the  reception  of  improper  evidence,  and  rejection  of  evidence: 
that  as  to  the  first  and  second  counts  there  was  no  evidence 
under  either  of  the  taking  or  detention  of  the  vessel  by  the 
defendant :  that  the  learned  judge  should  have  ruled  on  the 
third  and  fourth  counts  that  there  was  evidence  of  probable 
cause :  that  it  was  proved,  and  not  contradicted,  that  the 
plaintiff  was  about  to  remove  his  goods,  and  that  he  was 
attempting  to  do  so  i!i  such  a  manner  as  to  escape  the  notice 
of  the  defendant:  that  as  to  the  fourth  count,  the  learned 
judge  should  have  ruled  that  there  was  a  right  to  attach  for 
something,  and  that  therefore  there  could  be  no  damage 
unless  the  property  was  sold :  that  the  learned  judge  should 
not  have  told  the  jury  that  the  residence  of  the  plaintiff  was 
an  ingredient,  or  should  have  influenced  the  defendant  in 
deciding  whether  the  plaintiff  was  likely  to  abscond :  that 
the  learned  judge  should  have  ruled  that  the  affidavit  was 
true,  in  stating  that  the  plaintiff  had  attempted  to  move  his 
goods  from  the  county  of  Halton  :  that  he  should  not  have 
told  the  jury  that  the  absence  of  probable  cause  was  evidence 
of  malice:  that  he  should  have  ruled  as  to  damages,  that  the 
only  damage  was  the  time  of  detention  of  the  chattel  property, 
worth  $133 ;  and  for  rejection  of  evidence,  in  refusing  to 
allow  the  contents  of  a  paper,  of  which  a  copy  was  served  oa 
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the  plaintiff,  to  be  read  without  notice  to  produce  the  original, 
both  papers  being  original,  and  the  document  being  in 
reality  a  notice  (a);  and  that  the  damages  were  excessive. 
The  rule  was  enlarged  to  this  term,  when, 

Harrison,  Q.  C,  shewed  cause.  As  to  the  first  two  counts, 
the  evidence  shewed  that  defendant  put  the  vessel  on  the 
ways  contrary  to  the  plaintiff's  wishes,  and  that  he  refused  to 
allow  the  plaintiff's  men  to  work  on  her.  There  was  express 
evidence  from  which  malice  could  be  inferred.  As  to  rea- 
sonable and  probable  cause,  the  fact  that  defendant  only 
recovered  a  much  smaller  sum  than  he  attached  for  is  j^rimd 
facie  evidence  of  want  of  cause  to  attach  for  a  larger 
amount,  and  the  plaintiff  shewed  that  he  sustained  injury 
from  the  goods  being  attached,  in  not  being  able  to  continue 
the  work  on  the  vessel,  and  these  damages  flowed  from 
defendant's  unlawful  act.  As  to  the  plaintiff's  intent  fraudu- 
lently to  remove  the  vessel,  defendant  did  not  shew  that 
any  of  the  facts  proved  on  the  trial  to  shew  that  the  plaintiff 
was  about  to  remove  the  vessel  ever  came  to  defendant's 
knowledge  before  making  the  affidavit.  The  court  will  not 
now  disturb  the  verdict,  for  these  facts  were  all  for  the  jury 
on  conflicting  evidence,  and  the  damages  are  not  excessive  : 
Owens  V.  Furcell,  11  U.  C.  R.  390  ;  Falk  v.  Kennei/,  lb, 
350  ;  Knox  v.  Cleveland,  8  C.  P.  176  ;  Gilding  v.  %re, 
10  C.  B.  N.  S.  592 ;  Consol.  Stat.  U.  C.  ch.  19,  sec.  199 ; 
Division  Court  Rules,  No.  24  ;  Mitchell  v.  Jenkins,  5  B.  & 
Ad.  588  ;  Thome  v.  Mason,  8  U.  C.  R.  236 ;  ^laT/ne  on 
Damages,  262. 

(a)  The  paper  referred  to  was  a  letter,  dated  29th  July,  1868,  "written 
by  defendant  to  plaiutiflF,  as  follows :  "  I  have  yesterday  rendered  you  an 
account  of  my  charges  against  you,  and  have  reduced  them  to  the  lowest 
possible  amount,  but  I  am  still  willing  to  settle  with  you  on  amicable 
terms,  without  legal  proceedings,  if  you  will  meet  me  in  a  corresponding 
spirit  this  afternoon  at  John  Williams's  Inn,  say  two  o'clock,  p.  m.  If  not,  I 
shall  take  such  legal  steps  as  I  may  be  advised. 

The  reduction  in  my  account  has  not  been  because  I  do  not  consider 
myself  entitled  to  former  claim  made  on  you,  but  because  I  wish  a  settle- 
ment without  trouble ;  but  if  you  refuse  I  shall  push  the  matter  to  the 
utmost. 

Yours,  &c., 

0.  J.  Cronkite. 
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McMichael,  contra.  The  verdict  was  entered  for  the  plain- 
tiff on  all  the  counts,  which  the  evidence  will  not  sustain. 
As  to  the  first  two  counts,  the  vessel  was  taken  to  Oakville 
to  be  put  on  the  ways,  and  that  was  all  that  was  done.  As 
to  refusing  to  allow  the  plaintiff's  workmen  to  work  at  her, 
all  that  was  done  was  to  forbid  the  plaintiff  taking  her  away 
until  he  paid  the  charges  defendant  had  against  her.  As  to 
the  third  count,  the  jury  should  have  determined  the  ques- 
tion of  reasonable  and  probable  cause.  McKorkindale's 
evidence  shews  that  the  plaintiff  was  about  clandestinely  to 
remove  the  vessel  if  she  had  not  been  attached,  ai^d  there- 
fore the  affidavit  was  not  false  in  fact.  As  to  the  fourth 
count,  the  defendant  had  a  right  to  issue  an  attachment  for 
something,  and  there  is  no  evidence  to  shew  that  attaching 
for  the  larger  amount  did  the  plaintiff  any  harm.  There 
was  evidence  also  of  reasonable  ground  for  claiming  for  the 
rent  or  use  and  occupation  of  the  yard,  and  the  $2  a  day 
was  a  reasonable  charge  for  such  use  :  Grlynn  v.  Thomas, 
11  Ex.  870  ;  Tancred  v.  Leyland,  16  Q.  B.  669. 

Under  any  circumstances  the  damages  are  excessive.  The 
articles  seized  were  only  worth  $130.  If  so,  $150  must  be 
excessive,  for  the  goods  were  returned  to  the  plaintiff,  and 
they  were  only  kept  a  short  time  under  seizure. 

The  letter  which  was  rejected  as  evidence  was  in  the 
nature  of  a  notice,  and  defendant  wished  to  give  the  dupli- 
cate original  in  evidence,  which  he  ought  to  have  been 
allowed  to  do  without  any  notice  to  produce  :  Kine  v.  Beau- 
mont, 3  B.  &  B.  288 ;  Tay.  Ev.,  5th  ed.,  420,  441. 

Richards,  C.  J.,  delivered  the  judgment  of  the  court. 

As  to  the  ruling  of  the  learned  judge,  that  the  letter  from 
defendant  to  plaintiff  of  the  29th  of  July,  was  not  admissible 
without  a  notice  to  produce,  we  think  the  ruling  correct. 

The  rule  that  notice  to  produce  a  notice  is  not  necessary, 
does  not  apply  to  correspondence  between  the  parties  in 
which  the  opposite  party  is  informed  of  something  the  writer 
intends  to  do,  or  is  willing  to  have  done,  but  which  is  not 
directly  involved  in  the  subject  matter  of  the  litigation. 
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The  rule  referred  to  applies  to  notices  of  dishonor  of  bills, 
notices  to  quit,  and  attorney's  bills  delivered  under  the 
statute.  These  may  be  proved  by  secondary  evidence  with- 
out giving  notice  to  produce  the  original. 

The  mere  fact  that  the  copy  offered  in  evidence  is  exactly 
like  that  sent  -will  not  make  it  a  duplicate  original,  so  as  to 
dispense  with  the  necessity  of  giving  notice  to  produce. 
These  documents  are  not  like  duplicate  leases  or  counter- 
parts, where  each  document  is  complete  in  itself  or  is  made 
so  from  the  nature  of  the  instrument.  A  machine  copy 
taken  from  the  original  letter  itself  has  been  held  not  re- 
ceivable in  evidence  without  a  notice  to  produce  the  original: 
Noden  v.  Murray,  3  Camp.  228. 

As  to  the  first  count  of  the  declaration,  the  evidence  to 
sustain  it  (independent  of  the  seizure  of  the  vessel  under  the. 
attachment)  is  of  so  slight  a  character  that  if  the  verdict  or 
any  part  of  the  damages  recovered  by  the  plaintiff  is  to  be 
based  on  such  alleged  takinoj,  we  ouorht  to  set  aside  the 
verdict.  The  plaintiff  takes  his  vessel  to  Oakville,  sends 
word  to  the  defendant,  before  starting  for  that  place,  when 
he  will  be  there,  and  wishes  the  defendant  to  be  ready  to 
receive  her  on  her  arrival.  When  he  reaches  Oakville  the 
ways  are  occupied  by  another  boat,  of  which  he  complains, 
and  says  if  his  vessel  sinks  the  defendant  will  be  obliged  to 
raise  her.  He  aids  in  sinking  the  ways  on  which  she  is  to 
be  taken  out,  and  desires  some  of  the  workmen  to  remain  at 
the  work  to  a  late  hour,  so  that  the  boat  on  the  ways  may 
be  launched  to  make  way  for  his  vessel.  As  soon  as  the 
ways  are  clear  his  vessel  is  placed  on  them  and  hauled  out. 
He  employs  defendant  and  other  men  to  work  on  the  vessel, 
and  pays  them  ;  and  one  witness  says  he  said  defendant  had 
taken  better  care  of  his  property  than  he  himself  would  have 
done,  and  he  should  be  paid  for  it. 

The  only  evidence  offered  to  shew  that  all  this  was  not  in 
accordance  with  the  wishes  of  the  plaintiff  was  the  statement 
of  one  witness,  who  said  the  plaintiff  told  him  when  he  went 
away  that  he  did  not  wish  the  vessel  to  be  taken  out  in  his 
absence,  and  when  he  mentioned  this  to  defendant  he  said  he 
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could  take  her  out  a,s  well  in  his  absence  as  if  he  were  there. 
Then  a  day  or  two  after  she  was  taken  out,  the  witness  said 
defendant  said  he  would  keep  the  vessel  on  the  ways  against 
the  will  of  the  plaintiff. 

I  think,  as  to  the  original  putting  of  the  vessel  on  the  ways, 
the  evidence  strongly  preponderates  against  the  plaintiff  as 
to  sustaining  the  first  count.  She  was  taken  there  for  the 
very  purpose  of  being  put  on  the  ways  ;  and  because  the 
plaintiff  desired  to  be  there  when  she  was  taken  out,  it  would 
not  surely  be  considered  a  trespass  on  the  pare  of  the 
defendant  for  seizing  and  detaining  her,  when  the  repairs 
which  she  was  sent  there  to  have  made  upon  her  were  being 
proceeded  with  under  the  plaintiff's  own  supervision,  and  he 
was  paying  the  men  therefor,  and  seems  to  have  paid  the 
defendant  himself  also  for  taking  her  out.  We  think  the  jury 
should  have  found  on  the  first  count  for  the  defendant. 

As  to  the  second  count,  ifi  detinue.  It  does  not  clearly 
appear  when  the  plaintiff's  vessel  was  taken  possession  of  by 
him  at  Oakville.  The  clearance  from  the  custom  house  there  is 
dated  10th  September.  The  division  court  suit  terminated 
on  the  4th  September.  The  plaintiff  paid  the  amount  of  the 
jundgment  on  the  5th,  and  this  action  was  commenced  on  the 
9th  September.  The  detinue  count  only  applies  to  the  vessel, 
and  the  evidence  seems  to  shew  it  was  in  the  plaintiff's  pos- 
session in  Oakville  long  before  this  action  was  brought,  and 
it  was  never  seized  on  the  attachment,  though  the  plaintiff 
desired  it  should  be,  to  enhance  the  damages  against  the 
defendant.  If  the  plaintiff  is  entitled  to  recover  anything 
under  this  count,  it  could  only  be  nominal  damages,  for  he 
'  has  had  the  vessel  in  his  possession  ever  since  she  was 
launched  on  the  21st  July.  It  was  suggested  that  defendant, 
from  some  ill-feeling  on  his  part,  determined  to  keep  the 
plaintiff's  vessel  on  the  ways  or  in  the  ship-yard  at  Oakville, 
and  that  this  was  evidence  to  sustain  the  count  in  detinue.  If 
the  defendant  agreed  to  repair  and  caulk  the  plaintiff's  vessel 
in  a  certain  time,  and  failed  to  do  so,  whereby  she  was  de- 
tained in  the  ship-yard  of  the  plaintiff,  we  do  not  see  how 
detinue  could  be  maintained  in  a  simple  form  for  that,  on  the 
evidence  we  have  before  us. 
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On  the  21st  of  June  the  parties  had  some  dispute  between 
them,  and  seemed  mutually  desirous  of  not  having  any  more 
transactions  together  in  relation  to  the  vessel,  and  the  plain- 
tiff seems  to  have  paid  defendant  some  $64  for  his  services 
on  the  vessel  up  to  that  time,  probably  including  charges  for 
hauling  her  out,  but  not  anything  apparently  for  rent  of 
ship  yard  up  to  that  time.  There  is  no  evidence  whatever 
that  up  to  this  time  the  plaintiff  had  desired  defendant  to 
put  the  vessel  into  the  water,  or  that  she  was  fit  to  be  placed 
there.  The  evidence  rather  goes  to  shew  that  on  the  20th 
July,  when  she  was  run  into  the  watev,  the  caulking  of  the 
vessel  was  barely  up  to  water  mark,  and  until  that  was  done 
she  could  not  be  safely  put  into  the  water.  Then  up  to  the  , 
20th  June  we  fail  to  see  how  detinue  could  have  been 
brought  against  defendant.  After  that  the  plaintiff  himself 
seems  to  have  taken  possession  of  the  yard,  and  when  it 
suited  him  he  put  the  vessel  into  the  water.  It  is  not  shewn 
he  ever  asked  the  defendant  to  put  her  into  the  water  ;  but 
there  is  evidence  that  defendant  said  he  would  not  allow 
her  to  be  put  in  the  water,  and  on  the  15th  July  he  served 
the  plaintiff  with  a  notice,  informing  him  that  no  one  would 
be  permitted  to  enter  the  ship-yard  or  do  anything  there 
on  the  plaintiff's  behalf  until  his,  defendant's,  account  was 
settled,  and  if  parties  entered  the  yard  without  his  permission 
they  would  be  prosecuted,  and  that  he  would  charge  the 
plaintiff  $4  a  day  in  advance,  and  the  yard  would  be  closed 
against  the  plaintiff  unless  the  rent  of  5^4  per  day  was  paid. 
No  evidence  was  given  to  shew  that  the  plaintiff  or  his  servants 
were  prevented  by  the  notice  from  working  there,  or  that 
defendant  did  more  than  forbid  them  to  work,  and  put  a  lock 
on  the  door  of  one  of  the  buildings,  which  appeared  to  have 
been  opened  and  used  by  the  plaintiff  and  his  men  shortly 
after ;  and  the  plaintiff  and  his  workmen  went  on  and  completed 
their  work  of  caulking  until  she  could  be  safely  launched^ 
and  he  and  his  men  launched  her,  using  the  blocks  and  ways 
of  defendant  for  that  purpose.  Under  this  evidence  we  fail 
to  see  how  there  was  a  detention  by  defendant  to  sustain  the 
second  count,  and  the  verdict  as  to  that  ought  to  have  been 
for  the  defendant. 
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As  to  the  third  count,  that  defendant  had  no  reason- 
able or  probable  cause  for  believing  that  the  plaintiff 
had  attempted  to  remove  his  personal  property  from 
the  county  of  Halton  to  another  county.  The  199th 
section  of  the  Division  Courts  Act,  Consol.  Stat.  U.  C. 
ch.  19,  enacts,  that  in  case  any  person  being  indebted 
in  a  sum  not  exceeding  $100,  nor  less  than  $4,  arising  on 
any  contract  express  or  implied,  or  on  any  judgment,  1. 
Absconds  from  the  province  having  personal  property  liable 
to  seizure  under  execution  for  debt  in  any  county  in  Upper 
Canada,  "  or  2.  Attempts  to  remove  such  personal  property, 
either  out  of  Upper  Canada  or  from  one  county  to  another 
therein;  "  *  *  *  and  in  case  any  creditor  of  such  person 
makes  and  produces  an  affidavit  to  the  purport  of  the  form 
prescribed  by  any  rule  respecting  the  practice  and  proceed- 
ings of  the  division  courts,  and  in  case  the  affidavit  be  filed 
with  the  clerk,  then  he  may  issue  a  warrant  to  the  bailiff  of 
the  court,  or  a  constable,  commanding  him  to  attach,  seize, 
take,  and  keep  all  the  personal  estate  and  effects  of  such 
removing  person,  within  such  county,  or  a  sufficient  portion 
thereof  to  secure  the  sum  mentioned  in  the  warrant. 

Section  200  authorizes  a  judge  or  justice  of  the  peace  for 
the  county  to  take  the  oath  and  issue  a  warrant. 

We  do  not  think,  under  these  sections  of  the  act,  an  attach- 
ment can  properly  issue  when  the  creditor  suspects  or  believes 
there  is  an  intention  on  the  part  of  the  debtor  to  attempt 
to  remove  his  personal  property  from  Upper  Canada,  or 
from  one  county  to  another.  To  justify  the  issuing  of 
the  attachment,  there  must  have  been  an  attempt  to  re- 
move the  personal  property,  not  merely  an  intent  to  do  so. 
There  was  no  evidence  offered  at  the  trial  of  any  attempt  to 
make  such  removal,  nor  to  shew  that  defendant  had  any 
reasonable  or  probable  cause  for  supposing  such  an  attempt 
had  been  made.  There  may  have  been  evidence,  and 
we  think  there  was,  for  believing  that  such  an  attempt 
would  be  made,  but  it  had  not  been  made,  as  far  as  we  can 
see,  at  any  time  before  defendant  made  his  affidavit. 

We  think,  therefore,  there  is  evidence  to  sustain  the  third 
count,  and  as  to  that  the  verdict  was  right. 
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The  fourth  count  is  for  maliciously  suing  out  an  attach- 
ment, and  attaching  the  plaintiff's  goods  for  $96.03,  for  rent, 
&c.,  when  he  was  not  indebted  to  defendant  in  any  sum 
whatever  for  rent,  and  only  to  $22.60  on  any  account. 
This  we  take  it  is  a  good  count. 

Mr.  McMichael  contended  no  action  would  lie  for 
issuing  an  attachment  for  a  larger  amount  than  was 
due,  unless  the  goods  of  the  party  were  sold  under  the 
attachment,  in  the  same  way  as  distraining  for  more  rent 
than  is  due,  when  there  is  any  rent  due,  isr  not  actionable 
unless  the  goods  distrained  are  sold  for  a  larger  sum  than  is 
due. 

The  analogy  is  not  perfect.  A  landlord  had  a  right  to 
distrain  at  common  law  when  there  was  any  rent  due,  and 
was  restrained  from  making  an  excessive  distress  by  statute, 
and  at  common  law  the  tenant  might  tender  the  rent.  If  the 
distress  was  for  a  larger  sum  than  was  due,  and  the  landlord 
refused  to  accept  that  sum,  the  tenant's  course  was  and  is  to 
procure  immediate  possession  of  the  goods  by  replevin,  and 
to  put  the  disputed  question  of  amount  in  that  course  of 
settlement  which  the  law  prescribes  for  it:  Glynn  v.  Thomas^ 
11  Ex.  877.  Here,  under  our  statute,  all  that  can  properly 
be  seized  under  the  warrant  of  attachment  is  a  sufficient 
portion  of  the  defendant's  property  to  secure  the  sum  sworn 
to,  with  the  costs  of  the  action.  At  common  law  the  creditor 
had  no  right  to  attach  the  goods  of  his  debtor  before  his 
debt  was  ascertained,  and  when  the  creditor  falsely  and 
maliciously  states  the  debtor  owes  him  a  larger  amount  than 
is  due  to  him,  it  appears  to  us,  if  the  effect  of  that  malicious 
act  is  to  have  the  property  of  the  debtor  seized,  or  a  larger 
portion  of  it  than  is  necessary  to  secure  the  debt  really  due, 
an  action  will  lie  unless  the  debtor  can  shew  he  had  reasonable 
and  probable  cause  for  doing  what  he  did. 

Under  the  Imperial  Statute  43  Geo.  III.  ch.  46,  sec.  3, 
when  a  plaintiff  held  a  defendant  to  bail  for  a  larger, sum 
than  he  recovered  at  the  trial,  without  any  reasonable  cause 
for  causing  the  defendant  to  be  held  to  special  bail  in  such 
amount,  the  court  might  direct  the  defendant's  costs  of  suit 
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to  be  taxed  to  him  against  the  plaintiff.  Though  decisions 
under  this  statute  do  not  necessarily  apply  when  the  action 
is  for  malicious  arrest,  yet  they  afford  some  indication  of 
the  views  of  the  judges  as  to  what  constitutes  reasonable  and 
probable  cause.  It  was  held  under  that  statute  that  the 
verdict  was  primd  facie  evidence  of  want  of  cause  for  arrest- 
ing for  a  larger  amount,  and  the  court  would  not  try  on 
affidavit  whether  such  verdict  was  well  founded  or  not,  par- 
ticularly if  the  plaintiff  had  allow^ed  the  verdict  to  stand, 
and  did  not  apply  for  a  new  trial :  Tipton  v.  Gardner^  4  A, 
&  E.  317.  There  is  also  a  case  referred  to  under  that 
statute,  where  it  was  held  that  a  party  is  not  warranted  in 
arresting  another  for  debt  of  which  he  has  not  at  the  time 
of  making  the  arrest  some  evidence  besides  his  own  per- 
sonal knowledge  of  its  existence  :  Griffiths  v.  Pointoriy  2 
N.  &  M.  675. 

It  seems  to  be  the  rule,  that  when  the  facts  are  undoubted, 
the  judge  ought  to  decide  if  there  w^s  reasonable  or  pro- 
bable cause  for  making  the  affidavit.  •Now  what  are  the 
undoubted  facts  ascertained  in  this  cause  for  the  decision  of 
the  learned  judge  at  Nisi  Prius  ^ 

For  the  plaintiff,  that  the  defendant  by  his  affidavit  swore 
that  the  plaintiff  was  indebted  to  him  for  rent  of  ship  yard, 
which  rent  was  stated  in  the  particulars  of  his  claim  attached 
to  the  summons  to  be  $74.  He  failed  to  recover  anything 
for  rent  before  the  division  court.  At  the  trial  of  this 
cause  he  did  not  offer  any  evidence  to  shew  that  the  plain- 
tiff had  leased  or  rented  the  yard  from  him,  and  it  further 
appeared  that  he  forbid  the  plaintiff  to  use  the  yard  unless 
he  paid  him  rent  in  advance. 

For  defendant,  it  appeared  that  the  plaintiff's  vessel  was 
in  the  yard,  and  the  plaintiff  had  the  use  of  the  shop  from 
the  9th  of  June  to  the  21st  July,  which,  deducting  Sunday, 
would  be  37  days,  at  $2  per  day,  making  $74,  the  amount 
claimed.  Defendant  proved  that  $2  a  day  was  a  reasonable 
charge  for  that  use  of  the  yard  and  shop,  and  from  that  we 
are  to  infer  that  defendant  had  reasonable  and  probable 
cause  for  issuing  an  attachment  for  the  $74  for  the  use  of 
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the  yard,  though  he  might  have  erroneously  put  it  in  his 
account  that  it  was  for  rent,  and  the  county  judge  held  there 
was  technically  no  renting  of  the  premises. 

It  must  be  recollected  that  we  have  no  precise  information 
as  to  the  original  agreement  between  the  parties,  if  any,  as  to 
the  terms  on  which  this  vessel  was  taken  out  and  placed  in  the 
ship  yard  at  Oakville.  The-ship  yard,  though  in  the  possession 
of  the  plaintiff,  was  not  owned  by  him,  in  the  usual  acceptation 
of  the  term.  The  land  was  part  of  the  market  ground  of  the 
town,  and  it  was  for  the  interest  of  the  place  to  have  vessels 
taken  out  and  repaired  there.  Now  up  to  the  20th  June, 
when  defendant  received  considerable  sums  of  money,  and 
when,  from  comparing  the  accounts  rendered,  it  seems 
probable  in  addition  to  his  own  labour,  defendant  received 
pay  for  lumber  for  sliding  ways,  and  for  use  of  ways,  rope 
and  material  used  in  hauling  out  and  blocking  up  the  hull  of 
the  vessel,  there  does  not  appear  to  be  any  charge  for  use 
of  yard;  That  charge  seems  to  have  been  first  made  on  the 
15th  July,  when  .the  notice  was  given. 

Whether  he  was  entitled  to  charge  for  the  use  of  the  yard 
and  shop  for  the  whole  of  that  period,  is  certainly  not  an 
undisputed  fact,  nor  are  the  facts  apparent  and  undisputed 
on  which  that  question  is  to  be  decided. 

If  the  owner  of  a  ship-yard  agrees  to  repair  a  vessel,  and 
hauls  her  into  a  yard  in  his  possession  and  works  on  her 
some  lime,  and  he  is  paid  for  hauling  her  out  and  all  his 
labour  on  her,  and  then  a  diflSculty  arises,  probably  because 
he  is  not  going  on  as  rapidly  with  the  work  as  he  ought  to 
do,  and  he  then  refuses  to  go  on  with  the  work,  the  owner 
of  the  vessel  also  wishing  him  to  do  nothing  more  to  her — 
do  these  facts  raise  a  promise  to  pay  for  the  use  and  occupa- 
tion of  the  yard,  because  the  vessel  is  there,  when  she  is  not 
in  a  fit  state  to  launch  ?  It  may  be  that  by  the  delay  of  the 
owner  of  the  yard  the  owner  of  the  vessel  at  that  season  of 
the  year  has  found  it  difficult  to  get  the  workmen  to  repair 
her,  and  that  the  vessel  has  thus  really  been  detained  by  the 
laches  of  the  owner  of  the  yard.  Under  these  circumstances, 
can  it  be  said  the  defendant  has  established  a  ri^ht  to  recover 
any  compensation  for  the  vessel  remaining  in  the  yard,  or 
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that  any  evidence  has  been  given  tending  to  establish  such  a 
right  ? 

The  jury  were  told,  if  the  now  defendant  had  a  claim  for 
the  use  of  the  yard,  &c.,  to  the  amount  sworn  to  by  him,  or  nearly 
to  that  amount,  but  that  in  suing  for  it  he  made  a  mistake 
in  calling  it  rent,  and  on  the  technical  objection  that  it  was 
not  rent  it  was  disallowed  by  the  judge,  that  would  not  make 
him  liable  on  this  count ;  for  if  he  had  a  reasonable  claim 
for  making  the  charge,  he  was  entitled  to  a  verdict. 

The  defendant  could  only  recover  for  the  use  of  the  yard 
on  an  implied  agreement  from  the  facts  that  he  let  the  yard, 
and  the  plaintiff  was  to  pay  him  for  the  use  of  it.  The  jury 
would  have  to  decide  as  a  matter  of  fact  as  to  such  agreement, 
and  their  finding  is  against  defendant,  and  therefore  he  fails 
to  shew  he  had  reasonable  or  probable  cause  for  making  the 
affidavit  he  did. 

We  think  the  verdict  for  the  plaintiff  right  as  to  the  last  two 
counts. 

The  damages  seem  excessive.  The  evidence  given  as  to 
the  time  it  should  have  taken  to  caulk  the  vessel,  and  on 
delay  on  that  score  until  after  she  was  launched,  could  not 
properly  be  taken  into  consideration  by  the  jury  under  the  two 
counts  as  to  which  we  think  the  plaintiff  entitled  to  recover. 

The  only  fair  ground  for  damages  is  what  occurred  after  the 
vessel  was  seized  under  the  attachment,  on  the  30th  August. 
The  goods  seized,  to  the  value  of  $135,  were  detained  until 
the  5th  of  October,  thereby,  as  contended  by  the  plaintiff, 
preventing  him  for  about  a  month  going  on  with  the  work 
of  finishing  the  repairs  on  his  vessel,  and  some  evidence 
was  given  of  some  of  the  workmen  being  kept  idle. 
There  was  no  evidence  of  how  far  the  defendant  was  in  a 
position  to  employ  the  vessel  profitably  if  she  had  been 
finished.  She  is  spoken  of  as  a  steamboat.  There  was  no 
evidence  that  the  engine  was  ready  to  be  placed  in  her,  or 
when  it  would  have  been  ready,  or  that  the  delay  which  took 
place  caused  any  actual  damage  to  the  plaintiff  except  in  the 
way  we  have  mentioned.  There  was  some  evidence  of  injury 
to  the  dressed  flooring,  but  the  amount  was  not  stated,  and 
the  whole  estimated  value  of  it  was  $45. 
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On  the  whole,  we  think  the  damages  excessivre,  and  that 
they  may  have  been  increased  by  the  evidence  given,  which 
does  apply  to  the  counts  on  which  we  think  the  plaintiff  not 
entitled  to  recover.  We  therefore  think  we  may  say,  with- 
out trenching  on  the  province  of  the  jury,  that  the  verdict 
should  be  reduced.  If  the  plaintiff  consents  to  the  verdict 
being  reduced  to  $100,  the  rule  for  a  new  trial  will  be  dis- 
charged, otherwise  a  new  trial  without  costs  (a). 


burritt  and  the  corporation  of  the  township  of 
Marlborough. 

Original  road  allowance — Road  used  in  lieu  thereof— By-law  to  open  allowance, 
29-30  Vic.  ch.  51,  sees.  334,  338. 

The  original  allowance  for  road  between  two  concessions  had  never 
been  opened  across  seven  lots,  though  it  had  been  to  the  east  and 
west  of  those  lots,  and  for  more  than  sixty  years  had  been  enclosed 
with  those  lots,  another  line  of  road  having  been  for  the  same  period 
travelled  in  lieu  of  it,  and  used  as  the  main  highway.  The  town- 
ship corporation  passed  a  by-law  to  open  the  original  road  allow- 
ance, which  the  proprietor  of  one  of  these  lots  moved  to  quash.  It 
was  sworn  that  the  travelled  road  had  origmally  been  given  by  the 
proprietors  of  these  lots  in  place  of  the  original  allowance  without 
compensation,  and  two  patents  were  put  in,  issued  in  1803,  which  ap 
parently  included  such  allowance  5  while  on  the  part  of  the  corporation 
it  was  alleged  that  suctf  road  had  been  opened  by  the  then  proprietors 
of  these  lots  for  their  own  convenience  merely:  that  it  was  too  narrow, 
on  low  ground,  and  insufficient  for  the  public  inconvenience,  for  which 
the  original  allowance  was  required ;  and  that  the  corporation,  though 
frequently  applied  to,  had  always  refused  to  convey  suchallowance  to 
the  owners  of  the  lots. 

Held,  that  if  the  travelled  road  had  been  given  in  lieu  of  the  original 
allowance  as  alleged,  the  owners  of  the  lots  who  had  taken  possession 
of  such  allowance  would  have  a  title  to  it,  under  sees.  334,  338  of  the 
Municipal  Act,  29-30  Vic.  ch.  51 :  that  there  was  evidence  which  would 
well  warrant  a  jury  in  finding  that  it  had  been  so  granted ;  and  that 
the  by-law  should  therefore  be  quashed,  leaving  the  question  to  be 
determined  by  action. 

Wilson,  J.  dissented,  on  the  ground  that  the  applicant  was  bound  to 
make  out  a  clear  case  to  deprive  the  public  of  their  right  to  the 
original  allowance,  and  that  he  had  failed  to  do  so. 

In  Easter  Term  Harrison.^  Q.C.,  obtained  a  rule  nin  on 
the  application  of  Daniel  Hamlet  Burritt,  to  set  aside  the 
by-law  of  the  corporation  of  the  township  of  Marlborough, 


(a)  The  plaintiff  consented  to  the  verdict  being  reduced. 


120        queen's  bench,  EASTER  TERM,  32  VIC,  1869. 

passed  on  the  15tli  April,  1868,  No.  44,  entitled  "  By-law 
to  authorize  the  opening  of  the  original  allowance  for  road 
between  the  broken  front  and  the  first  concession  of  the 
township  of  Marlborough,  from  lot  No.  19  to  that  part  of 
lot  No.  25  where  it  intersects  the  present  gravelled  road, 
inclusive,"  should  not  be  quashed  for  illegality,  with  costs, 
on  the  following  grounds :  " 

1.  That  there  was  no  original  road  allowance  made  by  the 
Crown  surveyors,  or  any  public  highway  whatever,  between 
the  broken  front  and  first  concession  of  the  said  township. 

2.  That  if  there  ever  was  any  allowance  for  road  across 
said  lots,  as  indicated  by  the  said  by-law,  the  same  was 
superseded — none  of  the  patents  from  the  Crown  of  the 
said  lots  making  any  reservation  of  such  allowance,  and  in 
the  patent  for  lot  No.  21  the  allowance  for  road  being 
expressly  granted  to  the  patentee,  his  heirs  and  assigns. 

3.  That  the  original  road  allowance,  called  the  base  line, 
does  not  run  between  the  broken  front  and  first  concession 
as  mentioned  in  the  by-law. 

4.  That  the  by-law  is  bad  for  uncertainty ;  it  does  not 
sufficiently  define  and  particularize  the  line  of  road  intended 
to  be  opened,  nor  the  width  thereof,  and  there  is  in  fact  no 
such  road  as  answers  the  description  in  »aid  by-law. 

5.  There  was  no  sufficient  publication  of  intention  to  pass 
the  by-law  to  open  the  said  allowance  for  road,  according  to 
the  statute. 

6.  That  a  travelled  road  instead  of  the  original  road 
allowance  having  been  laid  out  and  opened  on  said  lots,  suffi- 
cient for  the  purposes  of  a  public  highway,  and  for  which  no 
compensation  has  been  paid  to  the  owners  of  the  land  appro- 
priated for  such  highway,  the  said  Burritt  and  other  owners 
are  entitled  to  such  original  allowance  in  lieu  of  the  road  so 
laid  out,  for  which  no  compensation  has  been  paid  to  them^ 
and  the  said  Burritt  and  others  being  so  entitled  to  the  origi- 
nal road  allowance,  the  by-law  No.  44  to  open  said  allowance, 
and  thus  deprive  them  of  their  property,  is  illegal. 

7.  The  opening  of  the  said  original  allowance  would 
greatly  inconvenience  the  said  Burritt  and  other  proprietors 
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of  lots,  and  would  damage  and  depreciate  the  value  of  their 
properties  :  that  the  allowance  is  unfit  for  the  purposes  of  a 
highway,  and  a  proper  road  could  not  be  constructed  thereon 
Avithout  great  expense,  whereas  the  Queen's  highway  now 
travelled  is  a  good  and  sufficient  road. 

8.  That  the  said  allowance  for  road  called  the  base  line 
runs  through  the  garden  of  one  Clarence  Church  on  lot  No. 
20,  and  said  by-law  No.  44  improperly  and  illegally  au- 
thorizes an  encroachment  on  said  garden  without  the  consent 
of  the  owner,  contrary  to  the  statute. 

9.  That  the  by-law  No  44  prejudicially  affects  the  rights 
of  said  Burritt  and  other  proprietors  of  said  lots  adjacent  to 
the  said  original  allowance  for  road,  and,  until  quashed,  such 
by-law  would  be  a  bar  or  impediment  to  the  assertion  of  such 
rights  and  a  fair  trial  of  the  same  in  a  court  of  law  or  equity, 
and  it  ought  therefore  to  be  quashed. 

And  also  why  by-law  No.  40,  passed  on  the  26th  October, 
1867,  should  not  also  be  quashed,  with  costs,  on  the  grounds 
of  objection  hereinbefore  taken  in  respect  of  by-law  No.  44, 
and  on  the  further  ground,  that  no  written  or  printed  notice 
whatever  of  the  introduction  and  passing  of  said  by-law  No. 
40  was  posted  up  one  month  previously,  nor  was  any  such 
notice  published  in  any  newspaper  as  required  by  the  said 
statute,  and  that  no  notice  was  given  to  the  persons  in  pos- 
session of  said  road  allowance  before  the  passing  of  by-law 
No.  40,  as  required  by  the  statute. 

From  the  affidavits  and  papers  filed,  it  appeared  that  the 
township  of  Marlborough  fronts  on  the  Rideau  river.  The 
plan  produced  from  the  Crown  Lands  Department,  a  copy 
of  which  was  produced  on  the  argument,  shewed  that 
a  road  allowance  was  laid  out  in  a  straight  line  from 
lots  No.  1  to  26  inclusive,  the  river  approaching  and  re- 
ceding from  this  line  at  various  points,  but  near  the 
westerly  part  of  26  it  touched  the  river.  The  original 
allowance  then  goes  a  short  distance  northerly  on  26, 
then  parallel  to  the  road  as  it  was  first  laid  out  across  the 
remaining  part  of  26  and  the  whole  of  27  and  28  ;  between 
28  and  29  it  turns  at  right  angles  southerly,  until  it  meets 
16 — VOL.  XXIX.  u.c.R. 
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the  continuation  of  the  line  on  the  same  course  as  it  ran  up 
to  26,  and  then  goes  westerly  to  and  across  30,  to  the  west 
side  of  the  township.  The  sketch  annexed  represents  part 
of  this  plan,  from  lot  12  : 


Two  original  government  patents  of  land  bounded  by  the 
Rideau  were  put  in,  the  first  dated  17th  May,  1802,  to  Daniel 
Burritt,  of  a  piece  of  land  in  Marlborough,  containing  by  ad- 
measurement 238  acres,  with  allowance  for  roads,  being  lot 
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No.  25  in  the  first  concession  and  broken  front  in  the  said 
township  of  Marlborough,  bounded  as  follows  : — Commencing 
in  front,  on  the  north  side  of  the  river  Rideau,  at  the  south- 
east angle  of  the  said  lot  No.  25,  in  the  broken  front ;  then 
north  36°  west,  100  chains,  more  or  less,  to  the  rear  of  the 
first  concession ;  then  south  54°  west  26  chains  46  links ; 
then  south  36°  east  to  the  river  Rideau,  and  then  easterly 
along  the  water's  edge  with  the  stream  to  the  place  of 
beginning. 

The  second  patent,  dated  5th  October,  1803,  was  to  Asel 
Hurd,  for  200  acres,  with  allowance  for  road  in  the  same 
township,  being  lot  No.  21,  in  the  first  concession  of  the 
said  township,  bounded  as  follows  : — Commencing  in  front,  on 
the  river  Rideau,  at  the  south-east  angle  of  the  said  lot,  then 
north  36°  w^est  78  chains  ;  then  south  54°  west  26  chains, 
more  or  less,  to  the  land  between  lots  21  and  22  ;  then 
south  36^  east  to  the  river  Rideau ;  then  north-easterly 
along  the  water's  edge  to  the  place  of  beginning. 

From  the  diiference  in  the  description  in  these  deeds,  it 
was  suggested  that  the  broken  front  of  19,  20,  21,  and  22 
lies  to  the  rear  of  these  lots  and  betwoen  them  and  the  rear 
of  the  1st  concession. 

For  more  than  sixty  years  the  main  travelled  road  in  front 
of  the  township  across  the  lots  referred  to  in  the  by-law,  had 
followed  the  course  of  the  stream  generally,  at  a  distance  of 
over  200  yards  from  the  margin  of  the  river.  The  in- 
habitants from  19  to  25  inclusive  (some  of  the  lots  having 
been  sub-divided  and  having  several  owners)  had  built  their 
dwellings  and  outbuildings  in  reference  to  this  road,  and 
what  was  laid  down  as  the  original  allowance  for  road  across 
those  lots  had  never  been  opened.  Those  interested  in 
quashing  the  by-law  represented  the  road  as  in  all  respects 
sufficient  for  the  purposes  of  a  public  highway,  being  of  the 
breadth  throughout  of  about  50  feet,  in  a  good  state  of  repair, 
well  turnpiked  and  ditched,  fenced  on  both  sides,  and 
constructed  on  elevated  land  which  was  dry  and  favorable 
for  the  purposes  of  a  road,  and  that  statute  labor  had 
always  been  done  on  it  from  the  earliest  settlement. 
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On  the  other  hand,  the  ajBSdavits  filed  on  behalf  of  the  mu- 
nicipality stated  that  the  old  travelled  road  was  not  sufficient 
for  public  purposes,  as  in  many  places  it  was  only  about  44 
feet  wide,  and  did  not  appear  to  be  of  a  uniform  width  : 
that  during  storms  in  winter  from  its  narrowness  it  was  filled 
with  snow,  which  made  it  impassable,  and  was  on  lower  ground 
than  the  concession  road,  and  in  spring  and  fall  was  almost 
impassable  for  teams  in  consequence  of  clay  flats:  that  the 
concession  line  was  better  adapted  for  a  road,  and  was  66  feet 
wide.  The  distance  to  be  travelled  by  the  present  road 
across  the  six  lots  from  19  to  25  inclusive,  is  only  44  rods 
further  than  the  original  allowance  across  these  lots.  Some 
of  the  affidavits  also  stated  that  the  allowance  for  road  was 
on  low  swampy  ground,  and  could  not  be  made  passable 
except  at  considerable  expense. 

The  by-law  No.  44  was  entitled,  "A  by-law  to  authorize 
the  opening  of  the  original  allowance  for  road  between  broken 
front  and  first  concession  of  the  township  of  Marlborough, 
from  lot  number  19  to  that  part  of  lot  number  25  where  it 
intersects  the  present  travelled  road,  inclusive."  There  was 
a  recital  of  a  petition  by  Nelson  Church  and  other  residents 
of  the  township  to  cause  the  base  line  running  from  lot  No. 
19  to  that  part  of  lot  No.  25  as  aforesaid,  between  the 
broken  front  and  first  concession,  to  be  opened.  Then  it 
further  recited,  that  it  was  expedient  for  the  convenience  of 
the  public  the  same  should  be  effected.  And  it  was  thereby 
ordered  and  enacted,  that  the  line  of  road  running  between 
the  broken  front  and  first  concession,  from  lot  No.  19  to  that 
part  of  lot  No.  25  where  it  intersects  the  present  travelled 
road,  be,  by  the  pathmasters  of  the  township  superintending 
the  locality  of  the  said  line  of  road,  opened  within  the  period 
of  two  months  from  this  date,  provided  a  notification  of  one 
month  be,  by  one  or  more  of  such  pathmasters,  given  of 
such  work  to  be  done  to  settlers  respectively  on  said  line  of 
road — any  previous  by-law  of  this  council  to  be  null  and  void. 

This  by-law  was  passed  on  the  15th  April,  1868. 

The  surveyor  who  prepared  the  map  filed  on  the  granting 
of  the  rule  nisi  in  his  afi^tiaYit  said  he  made  a  surve}^, 
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amongst  other  things,  of  the  original  road  allowance  lead- 
ing across  the  lots  referred  to,  and  his  map  set  forth  truly 
the  result  of  the  survey ;  and  in  the  fourth  paragraph  of  the 
affidavit,  he  said,  "  I  found  an  original  road  allowance  run- 
ning across  said  lots,  supposed  to  be  parallel  with  said  con- 
cession road  (in  rear  of  the  first  concession),  the  position  of 
which  original  road  allowance  is  correctly  indicated  by  the 
strip  marked  ^  base  line,'  and  painted  green  on  the  map." 

This  seemed  to  correspond  with  the  line  as  laid  down  on 
tlie  original  plan  from  the  Crown  Lands  office. 

In  1861  Mr.  Burritt,  the  applicant,  procured  from  Mr. 
Campbell,  a  provincial  land  surveyor,  a  certificate  that  the 
travelled  road  across  his  lot  was  sufficient  for  the  purpose 
of  a  public  highway,  and  he  laid  that  report  before  the 
township  municipality,  and  requested  a  conveyance  of  the 
original  allowance,  but  it  was  never  made  to  him. 

In  June,  1867,  Mr.  Campbell,  the  surveyor,  again  re- 
ported that  the  now  travelled  road  was  sufficient  for  the 
purposes  of  a  public  highway,  and^the  report  was  presented 
to  the  corporation,  with  a  petition  signed  by  13  out  of  17 
of  the  proprietors  of  the  said  lots,  praying  that  they  might 
respectively  be  granted  the  proportions  of  the  original  road 
allowance  ;  but  no  such  grant  was  ever  made.  But  on  the 
26th  October,  1867,  the  municipality  passed  the  by-law.  No. 
40,  directing  the  original  road  allowance  to  be  opened  to  the 
lawful  width  within  one  month  from  the  date  thereof,  though 
in  the  month  of  August  certain  of  the  proprietors  signed  a 
protest,  which  was  laid  before  the  municipality,  against  the 
passage  of  any  by-law  to  open  the  said  road  allowance. 

The  corporation  afterwards,  on  the  15th  April,  passed 
by-law  No.  44,  now  moved  against. 

Henry  Burritt^  Esquire,  seventy-seven  years  of  age,  who 
had  lived  from  infancy  in  the  neighbourhood  of  this  road, 
stated  that  the  travelled  road  had  been  opened  across  Nos. 
19  and  25,  both  inclusive,  for  more  than  sixty  years,  and  had 
been  for  more  than  that  period  in  use  as  a  public  highway, 
and  statute  labour  had  been  annually  performed  upon  it: 
that  the  said  road  was  originally  given  as  a  road  allowance 
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in  lieu  of  the  original  road  allowance  across  said  lots  by  the 
proprietors  of  the  said  lots,  without  any  compensation  being 
given  therefor. 

Stephen  Hurd,  aged  sixty-six  years,  resided  from  his 
birth  up  to  1860  on  lot  21,  in  the  first  concession  of  Marl- 
borough. He  stated  that  the  present  travelled  highway  from 
19  to  25  inclusive  had  been  in  use  as  a  public  highway  as 
far  back  as  his  recollection  reached,  and  the  line  of  the  now 
travelled  highway  was  given  by  the- proprietors  of  said  lots 
in  lieu  of  an  allowance  or  supposed  allowance  for  road  along 
said  base  line,  and  without  any  compensation  being  given 
therefor. 

On  behalf  of  the  corporation  an  affidavit  was  filed,  made 
by  one  Isaac  Walter  Depencier,  who  had  resided  in  the 
township  forty  years  (he  did  not  mention  his  age).  He 
thought  the  old  road  not  sufficient  for  the  purposes  of  a 
highway,  and  concurred  with  others  who  spoke  of  its  narrow- 
ness and  liability  to  be  filled  with  snow,  and  the  lowness  of 
the  ground  over  which  i;  passed.  He  had  been  informed^ 
and  verily  believed  the  information  to  be  true,  that  the 
travelled  road  had  its  origin  thus  :— The  early  inhabitants 
settled  near  the  river.  There  being  no  road  open  at  the  time, 
they  cut  out  and  used  as  roads  what  appeared  to  them  the 
nearest  and  easiest  mode,  and  what  would  afford  them  easiest 
access  to  one  another,  and  to  the  then  markets  for  their 
produce.  Others  coming  after  them  used  the  beaten  track, 
and  so  this  road  came  to  be  made,  and  was,  as  he  was  in- 
formed and  believed,  altered  from  time  to  time  as  suited  or 
appeared  to  suit  the  public  convenience,  or  the  whim  and 
fancy  of  the  proprietors  of  the  land.  It  does  not  appear  to 
have  any  defined  width,  being  narrower  at  some  places  than 
others,  and  one  of  the  proprietors  of  the  land  through  which 
the  road  passed  had,  within  a  few  years,  considerably  narrowed 
that  part  of  the  road  running  through  his  land  by  fencing  it  in. 

He  verily  believed  that  the  travelled  road  was  never 
established  by  any  authority,  nor  was  the  same  in  his  opinion 
ever  laid  out  or  opened  in  place  of  the  first  concession  line ; 
and  there  were  evidences,  in  old  bridges  and  marks  near  the 
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said  travelled  road,  that  the  same  had  not  always  been  in 
the  place  where  it  now  is. 

William  Kidd,  Esq.,  the  reeve  of  the  township,  amongst 
other  things,  stated  that  successive  councils  of  defendants' 
corporation  had,  for  a  series  of  years  back,  with  singular 
unanimity,  been  of  opinion  that  the  first  concession  line 
should  be  opened  throughout,  and  that  the  interest  of  the 
inhabitants  of  the  township  generally  imperatively  required  it 
to  be  done,  and  the  then  present  council  were  of  the  same 
opinion,  a  few  interested  parties  only,  such  as  the  complainant 
and  his  friends,  holding  a  contrary  opinion  :  that  some  eight 
or  nine  years  ago  the  township  council  ordered  the  said  first 
concession  road  to  be  opened  from  lot  No.  1  to  the  side  road 
between  Nos.  18  and  19,  although  the  travelled  road  was 
continued  along  the  broken  front  of  the  last  mentioned  lots; 
and  the  same  was  opened  up  accordingly,  and  had  been  ever 
since  travelled  by  the  public,  and  the  travelled  road  across 
the  broken  fronts  of  the  said  lots  had  since,  at  the  request  of 
the  parties  interested,  been  closed  up  :  that  by-law  44  was 
passed  at  the  request  of  forty  rate-payers  of  the  township : 
that  repeated  applications  had  been  made  by  complainant  and 
others  to  the  council  for  a  conveyance  of  the  said  first  con- 
cession line,  but  the  council  had  invariably  refused  to  make 
such  conveyance,  as  in  their  opinion  it  was  the  proper  and 
only  proper  place  for  the  road,  and  that  th^  travelled  road 
across  the  broken  front  was  not  sufficient  for  the  purposes  of 
a  public  highway,  in  consequence  of  its  narrowness,  crooked- 
ness, and  impassability  at  certain  seasons  of  the  year  for 
loaded  teams.  He  then  stated,  from  information  and  belief, 
how  he  thought  the  travelled  road  across  the  broken  front 
had  its  origin,  the  same  as  Mr.  Depencier  stated  in  his  affi- 
davit. 

The  clerk  of  the  corporation,  Thomas  Wiggins;  by  his 
affidavit  proved  the  putting  up  of  the  notices,  and  the  publi- 
cation of  the  same  and  service  thereof,  all  apparently  in 
proper  time,  and  correct  as  to  numbers,  &c.,  for  by-law  44  : 
that  the  parties  interested  did  not,  nor  did  any  of  them, 
petitition  to  be  heard  before  the  council  respecting  the  pass- 
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ing  of  the  bj-law,  and  the  by-law  was  passed  without  any 
opposition  on  their  part. 

William  Oassels,  who  had  resided  upwards  of  thirty  years 
in  the  township,  also  by  his  affidavit  gave  his  belief  as  to 
how  the  travelled  road  had  its  origin,  the  same  as  Mr. 
Depencier. 

In  most  if  not  all  the  ten  affidavits  filed  on  behalf  of  the 
corporation,  it  was  stated  to  be  the  interest  of  the  public 
generally,  and  of  the  great  majority  of  the  inhabitants  of 
Marlborough,  to  have  the  said  first  concession  line  opened 
up  throughout  for  public  travel,  and  in  many  of  the  affi- 
davits the  present  road  was  objected  to  as  being  too  narrow 
in  many  places,  and  frequently  impassable  in  winter  from 
snow,  and  on  lower  ground  than  the  allowance  for  road, 
almost  impassable  in  spring  and  fall ;  and  the  allowance  for 
road  was  said  to  be  better  adapted  for  that  purpose,  and  66 
feet  wide. 

The  rule  was  enlarged  from  time  to  time  until  this  term, 
when 

S.  Richards,  Q.C.,  shewed  cause.  This  is  an  original 
allowance  for  road  reserved  in  the  original  survey,  as  shewn 
on  the  plan  filed,  and  traced  on  the  ground  by  the  surveyor 
whose  plan  is  filed  on  behalf  of  Mr.  Burritt.  It  is  therefore 
an  original  allowance  for  road,  and  the  crown  has  not  the 
power  to  grant  it  to  any  one  even  if  the  words  in  the  grant 
of  25  could  imply  an  intent  to  grant  the  original  allowance, 
which  it  does  not :  Begina  v.  Hunt,  in  Appeal,  17  C.  P.  443. 

By-law  No.  40  is  repealed  by  by-law  No.  44,  and  the 
affidavit  of  the  clerk  shows  that  the  proper  notices  were  given, 
and  no  one  appeared  to  oppose  the  passage  of  the  by-law. 

The  affidavits  of  Messrs.  Burritt  and  Hurd  do  not  say 
how  the  travelled  road  was  given  by  the  proprietors  in  lieu 
of  the  allowance  for  road.  The  affidavits  do  not  say  that  the 
proprietors  laid  out  and  opened  a  road  in  place  of  the  con- 
cession road,  according  to  the  provisions  of  the  334th  sec- 
tion of  the  statute,  29-30  Vie.  ch.  51 ;  and  the  fact  that 
the  municipality  may  convey  the  original  allowance  to  the 
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person  upon  whose  land  the  new  road  runs,  shews  that  they 
must  be  satisfied  of  the  sufficiency  of  the  new  road  in  place 
of  the  old  before  tliey  convey.  All  the  affidavits  and  the 
plan  put  in  shew  that  it  must  be  for  the  general  interest  that 
the  remainder  of  this  road  now  open  from  1  to  19  inclusive, 
should  be  continued  as  a  straight  line  along  through  to  25, 
rather  than  continue  on  the  irregular  line  of  the  old  road, 
not  so  well  fitted  for  a  highway,  and  increasing  the  distance 
considerably.  This  is  not  the  laying  out  of  a  new  road,  but 
opening  up  of  an  original  allowance. 

John  Faterson,  contra. — The  plan  is  not  conclusive  evi- 
dence that  a  road  is  established,  and  the  grant  of  25  to  Daniel 
Burritt  includes  the  allowance  for  roads,  and  in  its  descrip- 
tion covers  this  supposed  original  allowance :  Oarrick  v. 
Johnson,  26  U.  C.  R.  69. 

The  proprietors  who  gave  their  land  for  a  road  being  in 
possession  of  the  original  allowance,  under  the  334th  section 
of  the  Municipal  Act,  are  entitled  to  deeds  for  such  portions 
of  the  original  allowance  so  in  their  possession.  Then,  as 
they  are  entitled  to  the  land,  the  road  to  be  opened  must  be 
laid  out  with  as  much  certainty  as  any  other  road,  and  tbe 
proprietors  are  entitled  to  compensation:  sec.  325.  This 
description  is  not  sufficient  as  for  a  new  road,  and  the  council 
in  fact  do  not  pretend  to  be  establishing  a  new  road,  but 
opening  one  already  laid  out,  to  wit,  an  original  allowance  : 
Brown  v.  The  Municipal  Council  of  York,  8  U.  C.  R.  596; 
Smith  and  the  Municipal  Council  of  Euphemia,  lb.  222  ; 
Dennis  v.  Hughes,  lb.  444 ;  McLityre  v.  The  Municipal 
Council  of  Bosanquet,  11  U.  C.  R.  460. 

It  is  necessary  to  quash  the  by-law  before  bringing  an 
action,  if  anything  be  done  under  it,  and  then  it  could  only 
be  against  the  municipality :  Wilson  v.  The  Corporation  of 
Middlesex,  18  U.  C.  R.  348.  If  the  by-law  be  good  on  the 
face  of  it,  it  will  justify  any  person  acting  under  it :  Haynes 
V.  Copeland,  18 CP.  150 y  Pur dy  v.  Farley,  lOU.C.R.  545. 

Richards,  C.J. — It  seems  to  me  the  case  must  turn  prin- 
cipally on  the  effect  of  the  334th  section  of  the  Municipal 
17 — VOL.  XXIX.  U.C.R. 
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Act,  29-30  Vic.  ch.  51.  The  parts  of  the  section  bearing 
on  it  may  be  read  thus:  In  case  any  one  in  possession  of  a 
concession  road  has  laid  out  and  opened  a  road  in  place 
thereof  without  receiving  compensation  therefor,  or  in  case 
a  new  or  travelled  public  road  has  been  laid  out  and  opened 
in  lieu  of  an  original  allowance  for  road,  and  for  which  no 
compensation  has  been  paid  to  the  owner  of  the  land  appro- 
priated as  a  public  road  in  place  of  such  original  allowance, 
the  owner,  if  his  lands  adjoin  the  concession  road  or  original 
allowance,  ''shall  he  entitled  thereto,  in  lieu  of  the  road  so  laid 
out,  and  the  council  of  the  municipality,  upon  the  report  in 
writing  of  its  surveyor  'or  of  a  deputy  provincial  land  sur- 
veyor, that  such  new  or  travelled  road  is  sufficient  for  the 
purposes  of  a  public  highway,  may  convey  the  said  original 
allowance  for  road  in  fee  simple  to  the  person  or  persons 
upon  whose  land  the  new  road  runs." 

Section  338  enacts  that  every  public  road  in  a  city,  town- 
ship, &c.,  shall  be  vested  in  the  municipality,  subject  to  any 
rights  in  the  soil  which  the  party  who  laid  out  the  same 
reserved,  ''and  except  any  concession  or  other  road  within 
the  city,  township,''  ^c,  "taken  and  held  possession  ofhj 
an  individual  m  Zz'ew  0/ a  street,  road,  or  highway  laid  out 
by  him  without  compensation  therefor." 

The  facts  disclosed  in  the  affidavits  make  out  a  rather 
strong  case  for  the  original  owners  of  the  land  over  which 
the  present  travelled  road  passes.  According  to  the  state- 
ment of  Mr.  Henry  Burritt  (now  77  years  of  age)  for  more 
than  sixty  years  past  the  main  travelled  road  on  that  side 
of  the  Rideau  river,  in  front  of  the  lots  in  question,  has  passed 
where  it  now  is.  It  has  been  worked  as  the  main  road, 
statute  labor  has  been  expended  on  it,  the  inhabitants  have 
built  their  houses,  planted  their  orchards,  laid  out  their  fields,- 
in  reference  -  to  it  as  the  main  road,  and  during  all  these 
sixty  years  they  have  had  what  is  now  claimed  as  the  original 
allowance  for  road  enclosed  as  part  of  their  fields,  and  it 
has  been  treated  by  them  as  their  own  property.  This  state 
of  things  is  now  to  be  changed.  The  original  proprietors 
and  those  who  represent  them,  are  not  only  to  find  their 
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houses  and  other  improvements  at  some  distance  from  the 
main  road,  but  a  very  considerable  quantity  of  land  which 
they,  and  those  under  whom  they  claim,  have  been  pos- 
sessed of  and  considered  as  their  own  for  more  than  sixty 
years,  is  to  be  taken  from  them  without  compensation,  in 
order  to  inflict  what  of  itself  they  consider  would  be  a  serious 
evil. 

It  is  said  this  is  for  the  general  benefit  of  the  inhabitants; 
it  will  shorten  and  straighten  the  road,  and  it  is  only  opposed 
by  a  few  interested  individuals.  The  usual  answer  lo  that 
kind  of  argument  is,  that  if  it  is  for  the  general  benefit  of 
the  inhabitants  to  take  from  a  few  interested  individuals  their 
property,  let  the  public  pay  the  interested  individuals  for 
that  which  they  deprive  them  of. 

Whenever  it  is  a  matter  of  discretion  as  to  shortening 
roads  or  laying  out  new  ones,  the  municipal  council  of  the 
township  will,  in  the  exercise  of  that  discretion,  duly  consider 
if  the  advantages  are  likely  to  be  greater  than  the  injuries 
which  will  be  caused  by  the  change  ;  and  when  they  decide, 
I  doubt  if  any  court  would  feel  called  upon  to  review  their 
decision  and  say  whether  it  ought  to  have  been  difi'erent, 
though  they  might  consider  that  the  use  of  a  road  for  sixty 
years  was  a  reasonable  ground  for  considering  that  it  was 
not  a  very  bad  one. 

But  the  question  here  is,  whether  these  proprietors,  if  they 
or  those  under  whom  they  claim  opened  the  road  without 
receiving  compensation  therefor,  and  being  in  possession  of 
the  concession  road,  are  not  entitled  thereto  in  lieu  of  the 
road  laid  out;  and  if  they  are,  can  they  be  deprived  of  the 
same  by  a  by-law  directing  it  to  be  opened  as  an  original 
allowance  for  road. 

The  section  of  the  statute  certainly  contemplates  that  the 
municipality  may  convey,  and  if  they  are  to  exercise  their 
discretion  as  to  conveying,  and  refuse  to  do  so  when  they 
ought,  the  positive  effect  of  the  enactment,  which  declares 
that  the  parties  in  possession  of  the  original  allowance 
"shall  be  entitled  thereto,"  may  be  destroyed,  unless 
the  courts   have   power   to  compel   the  municipality  to 
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convey,  or  unless  the  enactment  itself  gives  them  a  title 
thereto. 

The  fact  that  the  338th  section  of  the  statutes  vests  the 
other  road  allowances  in  the  corporations,  but  excepts  those 
taken  and  held  possession  of  by  individuals  in  lieu  of  a  road 
laid  out  without  compensation  therefor,  goes  to  sustain  the 
view  that  such  allowances  are  vested  in  those  who  have  taken 
such  possession  of  them. 

In  any  view,  I  do  not  think  we  should  permit  a  by- 
law to  stand  which  assumes  to  dispose  of  the  rights  of 
these  parties  as  if  they  had  no  claim  whatever  to  this  road 
allowance,  and  for  that  reason,  if  for  no  other,  we  should 
quash  the  by-law  if  we  are  satisfied  that  the  facts  bring 
this  party  seeking  to  quash  it  within  the  provision  of  the 
statute. 

It  was  not  argued  that  the  334th  section  would  only  apply 
to  the  person  who  actually  laid  out  the  road  in  place  of  the 
concession  road.  In  that  view  of  the  statute,  the  longer  the 
road  had  been  travelled,  and  the  longer  the  concession  had 
been  closed,  with  perhaps  valuable  buildings  erected  thereon, 
the  more  entirely  would  the  holder  of  the  concession  road  be 
beyond  the  protection  of  the  statute,  for  if  the  road  had 
been  opened  seventy-five  years  ago,  as  this  one  may  have 
been,  it  is  not  at  all  probable  the  man  who  opened  it  out  and 
owned  the  land  then  would  be  living  now. 

It  seems  to  me  the  legislature  intended  to  confirm  the 
title  of  the  party  who  took  possession  of  the  concession 
road,  and  opened  another  in  lieu  thereof,  without  other  com- 
pensation, and  that  title  will  be  affirmed  to  him  who  holds  in 
privity  with  the  person  who  so  took  possession  of  the  allow- 
ance and  opened  the  new  road  instead  thereof. 

If  the  affidavits  of  Mr.  Burritt  and  Mr.  Hurd  are  not  satis- 
factory as  to  the  now  travelled  road  being  opened  by  the 
owners  of  the  land  over  which  it  passed  without  receiving 
compensation  therefor,  and  that  they  took  possesion  of  the 
original  concession  line  in  lieu  of  the  parts  of  the  road  so 
respectively  opened  by  them,  I  suppose  the  question  might 
be  decided  in  an  action,  if  the  corporation  consider  best  for 
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the  interest  of  the  municipality  to  establish  their  right 
as  against  the  proprietors  of  the  land  who  now  claim  this 
allowance. 

I  think  the  evidence  of  Messrs.  Burritt  and  Hurd,  and 
and  the  fact  of  the  uninterrupted  possession  of  the  original 
allowance  for  sixty  years  by  the  original  proprietors  and  those 
who  claim  under  them,  with  the  well  known  fact  that  for 
sixty  years  the  leading  highway  in  that  part  of  the  county 
passed  over  the  broken  front  of  those  lots  without  any  oppo- 
sition from  the  owners,  w^ould  well  warrant  a  jury  in  coming 
to  the  conclusion  that  it  was  opened  in  place  of  the  original 
concession  road. 

The  fact  that  it  might  have  been  only  forty-four  feet  wide 
in  some  places,  does  not  necessarily  shew  that  it  was  not 
intended  to  be  in  lieu  of  the  original  allowance.  It  may 
have  been  perhaps  encroached  on  in  some  places,  as  often 
happens  when  roads  are  not  perfectly  straight  or  properly 
looked  after.  It  is  said  to  be  generally  fifty  feet  wide. 
There  can  be  no  doubt  it  has  been  always  used  as  the  main 
travelled  road  there.  It  is  not  pretended  anything  else  was 
given  as  a  compensation  for  it  beyond  the  taking  of  the 
original  allowance,  and  that  allowance,  undoubtedly,  was 
taken,  and  has  been  held  for  sixty  years. 

I  think  it  unreasonable  that  this  allowance  should  now  be 
opened  in  this  summary  way.  If  the  municipality  are  really 
the  owners  of  the  original  allowance,  they  can  bring  eject- 
ment, I  apprehend,  against  some  of  these  parties  who  have 
it  in  possession,  and  then  the  ownership  can  be  tested  in  such 
a  way  that  the  facts  may  be  brought  out  before  a  jury,  and 
the  law  settled  by  the  court,  with  a  right  to  the  parties  to 
appeal.  If  we  determine  the  rights  of  the  parties  on  this 
summary  application,  we  may  do  great  injustice. 

I  think  the  by-law  should  be  quashed  with  costs. 

Morrison,  J. — I  am  also  of  opinion  that  this  rule  should 
be  made  absolute. 

I  cannot  take  so  exalted  aView  of  the  public  right  involved 
in  this  matter  as  pressed  on  us  during  the  argument.    It  is 
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said  that  there  are  only  a  few  persons  interested  in  promoting 
this  application — those  who  live  on  the  line  of  the  present 
travelled  road.  That  may  be  so,  but  the  probability  is  that 
there  are  just  as  few  directly  interested  in  the  opening  of  the 
new  line. 

The  present  road  was  opened  and  has  been  travelled,  and 
the  statute  labour  performed  on  it,  for  over  sixty  years,  and 
during  all  that  time  it  has  been  the  main  highway  through 
that  part  of  the  country.  It  is  not  a  violent  presumption 
that  a  road  that  has  been  so  used  and  travelled  for  so  long  a 
period  is  the  most  eligible  and  convenient  for  all  purposes. 

I  also  think  that  it  is  a  fair  presumption,  as  sworn  to  by 
Mr.  Burritt,  that  the  original  owners  of  the  land  at  the  early 
period  of  the  settlement  of  the  township  gave  the  line  of  the 
present  road  in  lieu  of  the  base  line ;  and  there  is  this 
peculiar  circumstance  in  the  case,  which  affords  a  strong 
reason  why  the  statement  of  Mr.  Burritt  is  correct — that 
is,  that  this  base  line  appears  from  the  original  patents 
before  us  to  be  a  line  of  road  laid  out  within  the  boundaries 
of  the  grants  made  to  the  owners  of  the  lots,  and  not,  as  is 
usually  the  case,  an  open  concession  line  or  boundary 
between  lines  of  lots. 

On  the  whole,  I  concur  in  the  judgment  of  the  learned 
Chief  Justice,  and  that  the  rule  should  be  made  absolute. 

Adam  Wilson,  J. — It  is  denied  by  the  municipality  that 
the  travelled  road  was  laid  out  in  place  of  the  concession 
line  in  rear  by  the  applicant  or  other  owners  of  the  broken 
front. 

It  is  alleged  they  opened  the  road  for  their  own  conve- 
nience near  to  the  river,  without  the  least  idea  of  taking  the 
original  allowance  in  lieu  of  their  own  road,  or  of  superseding 
it  as  an  original  public  highway  whenever  it  might  be  re- 
quired.   This  is  probably  the  fact. 

It  is  also  denied  by  the  municipality  that  the  travelled 
road  is  sufficient  for  the  purposes  of  a  public  highwa}'-,  or 
sufficient  for  the  public.  The  present  road  has  been  used  in 
fact  for  at  least  sixty  years,  but  the  requirements  of  that 
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period,  with  its  scanty  population  and  small  travel,  are 
very  different  from  the  requirements  of  the  present  period 
under  widely  different  circumstances.  That  which  was  suit- 
able at  that  time  will  not  answer  at  the  present  time. 

The  facts  are  by  no  means  in  favor  of  the  resistants  as  to 
the  sufficiency  of  the  present  road  for  the  public  accommo- 
dation. The  original  allowance  along  the  rear  of  the  broken 
front  was  opened  by  the  township  eight  or  nine  years  ago, 
from  No.  1  to  No.  19,  but  that  is  not  so  convenient  to  the 
public  unless  ihe  line  be  continued  along  the  original  allow- 
ance for  six  or  seven  lots  further,  to  connect  it  with  the 
present  travelled  road,  which  meets  the  allowance  for  road 
on  lot  25.  The  owners  of  these  few  lots  have  since  then 
opposed  the  opening  up  of  the  allowance,  although  every 
council  has  been  in  favor  of  it,  and  has  been  desirous  of 
opening  it. 

I  do  not  think  a  road  opened  for  the  convenience  of  the 
settlers,  though  used  by  the  public,  should  be  allowed  to 
operate  to  the  public  prejudice,  by  closing  up  the  legitimate 
highway.  The  road  was  opened  for  private  benefit  only, 
at  a  time  when  there  was  no  one  to  care  much  for  the 
public  ;  and  when  roads,  however  inconveniently  placed, 
were  too  scarce  and  too  difficult  to  make  to  incline  any  one 
to  quarrel  with  any  road  that  was  made,  whether  on  the 
right  or  on  the  wrong  line  of  allowance. 

There  is  no  physical  difficulty  stated  to  the  construction 
of  a  road  on  the  government  allowance.  It  is  plainly  no 
convenience  to  the  rear  settlers  to  have  the  main  road  taken 
further  to  the  front  of  the  township  than  it  should  have  been, 
nor  was  it  any  convenience  to  them  at  the  time  when  the 
road  was  made,  if  there  were  then  any  rear  settlers.  If 
there  were  not,  it  was  no  convenience  to  them  whenever 
they  began  to  occupy  their  lots.  Nor  was  it  any  conve- 
nience to  the  mere  traveller  to  deviate  towards  the  river 
rather  than  to  maintain  the  straight  line  of  allowance.  It 
appears,  in  fact,  to  have  been  a  mere  private  selection  of 
road  suitable  for  the  pioneers  in  that  locality,  without  re- 
gard to  the  public  in  any  way  whatever,  and  never  to  have 
been  of  advantage  to  any  one  but  to  these  parties. 
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The  people  used  the  road  which  was  made  without  ques- 
tion, but  from  what  I  see  they  never  lost  the  right  to  have 
their  own  line  of  road  made  when  they  wished  it,  and  the 
applicant  and  the  few  others  acting  with  him  never  acquired 
a  title  to  the  original  allowance,  and  have  no  right  now  to 
exclude  the  public  from  the  use  of  it.  If  the  rights  stood 
equal,  the  public  right  should  be  preferred.  The- applicant 
is  bound  therefore  to  make  out  a  clear  case  to  deprive  the 
public  of  the  right  which  they  unquestionably  at  one  time 
possessed. 

I  think  he  has  not  done  so,  and  that  the  rule  should  be 
discharged. 

Rule  absolute. 


Clark  v.  The  Grand  Trunk* Railway  Company  of 
Canada. 

Negligence — Evidence  of  facts  since  action — Letters  written  without  prejudice, 
and  proposals  for  settlement. 

After  one  trial,  on  whicli  the  jury  had  failed  to  agree,  defendants'  solicitor 
wrote  to  the  plaintiflP  to  make  them  a  proposition,  of  course  without 
prejudice,  further  than  I  will  state  in  this  letter."  The  defendants,  he 
said,  believed  thai  the  plaintiff  was  not  injured  at  all  j  but  if  he  would  put 
himself  under  the  charge  of  three  medical  men  named,  at  Montreal,  for 
six  months,  of  which  they  would  pay  all  expenses,  and  if  these  gentle- 
men, or  any  two  of  them,  would  say  they  believed  he  was  hurt,  defend- 
ants would  waive  every  other  defence,  although  they  thought  they  had 
good  grounds  for  further  defence,  and  would  settle  with  him  on  such 
t3rms  as  might  be  agreed  on,  or  as  the  three  medical  men  would  name. 
This  offer,  he  added,  was  made  by  defendants  intending  to  use  it  if 
refused,  to  shew  their  sincerity  and  the  plaintiff's  reluctance  to  submit 
to  a  fair  test. 

This  was  declined,  but  a  few  days  after,  and  after  a  jury  had  been  sworn  in 
the  case,  an  agreement  was  entered  into  of  substantially  the  same  charac- 
ter. By  it  the  plaintiff,  at  defendants'  expense,  was  to  be  placed  for  six 
months  at  Toronto  under  four  medical  men,  and  the  defendants  agreed 
that  if  they,  or  a  majority  of  them,  should  agree  that  the  plaintiff  was 
injured  at  the  time,  by  the  means,  and  in  the  manner  alleged  by  him, 
they  would  pay  damages  to  be  estimated  as  provided  for. 

The  medical  men  however  failed  to  agree,  and  the  case  was  again  brought 
to  trial.  The  defence  was  that  the  injury  was  either  simulated  or 
caused  by  the  plaintiff's  own  negligence.  The  letter  and  agreement 
were  admitted  in  evidence  for  the  plaintiff,  and  the  jury  were  told,  that 
if  in  doubt  as  to  the  plaintiff  having  contributed  to  his  own  injury,  they 
mi^ht  consider  the  letter  as  evidence  against  defendants  on  that  point. 
They  found  for  the  plaintiff,  saying  that  they  did  not  think  him  guilty 
of  any  neglect. 
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Held,  that  the  letter  and  agreement  were  admissible,  to  shew,  on  the 
plaintifif 's  part,  that  he  was  claiming  in  good  faith  as  he  had  proved 
by  submitting  to  the  test  proposed  ;  and  that  the  defendants  might  have 
used  them  to  shew  under  what  circumstances  and  at  whose  expense  the 
plaintiff  had  been  under  treatment : 

Held,  also,  that  it  was  no  objection  to  their  admission  that  they  were 
matters  arising  since  the  action. 

Held,  also,  that  though  the  letter  was  expressed  in  the  beginning  to  be 
without  prejudice,  yet  as  the  defendants  afterwards  declared  in  it  their 
intention  to  use  it  as  evidence  to  shew  the  plaintiff's  want  of  good 
faith,  the  plaintiff  was  entitled  to  shew  it  and  the  subsequent  agree- 
ment to  repel  any  such  imputation  : 

Held,  also,  that  the  direction  as  to  the  effect  of  the  letter  was  wrong,  and 
was  equivalent  to  admitting  it  as  evidence  of  defendants'  negligence  j 
and  that  the  verdict  must  therefore  be  set  aside. 

Wilson,  J.,  dissented,  on  the  ground  that  the  letter,  under  the  circum- 
staces,  was  admissible  to  shew,  either  that  the  defendants  had  not  good 
grounds  of  defence,  notwithstanding  what  they  asserted,  otherwise  they 
would  not  have  waived  them,  or  to  shew  that  they  had  agreed  not  to 
waive  them  if  the  plaintiff  would  submit  to  the  proposed  lest  as  he  had 
done.  And  semble,  that  even  if  not  admissible  for  this  purpose,  there 
was  no  ground  for  a  new  trial,  for  the  jury  were  told  to  consider  it  only 
in  the  event  of  doubt  as  to  the  plaintiff  being  guilty  of  joint  negligence 
with  defendants,  and  they  found  that  he  had  been  guilty  of  no  negli- 
gence at  all. 

Declaration — First  count :  That  defendants,  by  their 
servants,  so  carelessly,  negligently,  and  unskilfully  drove  and 
managed  an  engine  and  train  of  carriages  attached  thereto, 
upon  and  along  a  certain  railway  which  the  plaintiff  was  then 
lawfully  crossing,  that  the  engine  and  train  of  carriages  were 
driven  and  struck  against  the  plaintiff,  whereby  the  plaintiff 
was  thrown  down  and  wounded,  and  permanently  injured,  and 
for  a  long  time  has  been,  and  now  is  prevented  from  attend- 
ing to  his  business,  and  has  incurred  [expense  for  medical 
attendance. 

Second  count :  That  the  plaintiff  was  lawfully  travelling 
along  a  highway,  with  a  carriage  in  which  he  was  seated,  and 
a  locomotive  of  defendants  was  being  driven  by  an  engineer 
of  the  defendants  along  their  railway  where  it  crosses  the 
said  highway,  and  the  engine  being  so  driven  crossed  the 
highway  whilst  the  plaintiff  was  so  travelling  thereon,  with- 
out any  bell  having  been  rung  or  any  whistle  sounded  at 
the  distance  of  at  least  80  rods  from  the  place  where  the 
railway  crosses  the  said  highway,  nor  until  the  said  engine 
crossed  the  said  highway ;  and  by  means  of  the  neglect  of 
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the  engineer  to  ring  the  bell  or  sound  the  whistle,  the  plain- 
tiff was  not  aware  of  the  approach  of  the  engine  towards  the 
highway,  and  not  being  aware  thereof,  continued  to  travel 
as  aforesaid  along  the  said  highway  to  and  upon  that  part 
of  it  where  the  railway  crosses  it,  and  the  engine  in  so 
crossing  struck  the  carriage  of  the  plaintiff  and  broke  and 
destroyed  the  same,  and  threw  the  plaintiff  violently  there- 
from, and  hurt,  bruised,  wounded  and  otherwise  injured  the 
plaintiff,  so  that  he  was  put  to  great  pain  and  suffering,  and 
his  life  was  endangered,  and  he  was  for  a  long  time  pre- 
vented from  attending  to  his  business,  and  was  permanently 
injured  and  disabled,  and  was  put  to  great  expense  in  en- 
deavouring to  effect  the  cure'  of  his  injuries  and  otherwise, 
by  reason  of  the  premises. 

Plea:  Not  guilty,  by  statute,  Consol.  Stat.  C.  ch.  66, 
sec.  83. 

The  cause  was  first  tried  at  Cobourg,  in  the  fall  of  1866, 
when  the  jury  were  discharged,  being  unable  to  agree. 
Notice  of  trial  was  given  for  the  next  spring  assizes, 
which  commenced  on  the  9th  April,  1867.  On  the  1st  of 
April  the  defendants'  attorney  addressed  to  the  plaintiff's 
attorney  the  following  letter  : — 

''Grand  Trunk  Railway  of  Canada, 
Solicitor's  Office, 

Belleville,  let  April,  1867, 

W.  Kerr,  Esq.,  Cobourg. 

Gideon  M.  Clark  v.  The  Grand  Trunk  Railway  Company 
of  Canada. 

Sir, 

I  am  authorized  by  the  defendants  to  make  you  a  proposition,  of  course 
without  prejudice,  further  than  I  will  state  in  this  letter.  The  proposition 
is  this :  The  defendants  believe  that  Mr.  Clark  was  not  injured  in  the 
slightest  degree  by  their  train  on  the  occasion  when  he  alleges  he  came 
into  collision  with  it  f  indeed,  that  there  was  no  such  collision  as  he 
alleges.  Nevertheless,  if  he  will  consent  to  go  to  Montreal,  and  place 
himself  there  under  the  care  of  Dr.  Campbell,  Dr.  McDonald,  and  Dr. 
Sutherland,  for  six  months,  we  will  pay  his  expenses  to  Montreal,  his 
board  and  expenses  while  there,  all  the  medical  bills,  tnd  make  him  as 
comfortable  as  he  can  wish  to  be.  If  at  the  end  of  that  time  these  three 
gentlemen,  or  any  two  of  them,  say  that  they  believe  he  was  hurt,  we 
will  waive  every  other  defence,  although  we  think  we  have  ample  room 
and  ample  grounds  for  further  defence,  and  will  settle  with  him  upon  such 
terms  as  to  amount  as  may  be  agreed  upon,  or  as  these  gentlemen  will 
say  we  ought  to  settle  for.  The  gentlemen  I  have  named  are  in  no  way 
connected  with  this  company.  We  will  also,  of  course,  pay  Mr.  Clark's 
bill  back  from^  Montreal. 
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If  they  decide  against  him,  or  that  we  caunot  agree  on  the  sum  to  be 
paid,  and  that  he  still  wishes  to  try  the  matter  before  a  jury,  he  shall  be 
at  liberty  to  do  so ;  but  in  any  event  we  will  pay  his  bill  in  Montreal,  the 
doctors'  bills,  and  incur  all  the  expenses  caused  by  his  accepting  this 
offer. 

We  make  this  offer,  intending  to  use  it  in  evidence  in  case  he  refuses, 
to  shew  our  sincerity  in  the  belief  that  he  is  not  injured,  and  to  shew  his 
reluctance  to  put  the  matter  to  a  fair  and  honourable  test.  Besides  that, 
we  will  consent,  if  the  case  stands  over  to  have  this  done,  that  all  costs 
up  to  the  time  of  your  accepting  this  offer  shall  abide  the  event  of  the 
suit,  or  if  these  men  say  Mr.  Clark  was  hurt,  and  is  suffering  from  the 
injury  such  as  he  alleges,  we  will  pay  them. 

I  am,  Sir, 

Yonr  obedient  servant, 

JOHN'  BELL, 
Solicitor  for  the  G.  T.  R." 

The  proposition  contained  in  this  letter  was  declined. 

On  the  11th  April,  1867,  after  the  jury  were  sworn,  the 
following  agreement  was  entered  into  by  the  counsel  for  the 
plaintiflf  and  defendants: — 

"  It  is  agreed  between  the  parties  iu  this  cause,  that  the  plaintiff  shall  be 
placed  in  comfortable  lodgings  at  Toronto,  such  as  the  doctors  hereinafter 
mentioned  shall  select  or  approve  of :  that  he  shall  remain  there  for  the 
period  of  six  months,  if  the  defendants  require  it,  to  commence  on  the 
first  day  of  May  now  next :  that  the  plaintiff  shall  be  under  the  exclusive 
charge  and  treatment  of  Drs,  Hodder,  Bovell,  Aikins,  and  Lizars  :  that 
the  nurse  shall  be  selected  by  the  said  medical  men  from  time  to  time  as 
they  shall  think  proper,  but  plaintiff'  to  be  at  liberty  to  have  a  companion, 
that  is,  his  mother  or  any  one  of  his  sisters,  but  such  companion  shall  not 
in  any  manner  interfere  with  the  nurse,  the  medical  men,  or  their  treat- 
ment of  the  plaintiff  during  the  time  he  is  under  the  said  medical  treat- 
ment :  that  if  the  defendants  deshre  to  have  from  time  to  time  any  other 
medical  man  to  see  the  plaintiff,  in  company  with  the  four  so  selected  as 
above,  they  shall  have  the  right  to  do  so,  subject  always  to  the  approval 
as  to  the  character  and  position  in  the  profession  of  said  four  medical 
men,  the  name  or  names  of  such  others  first  to  be  agreed  npon  by  Mr. 
John  Hillyard  Cameron  and  Mr.  Matthew  Crooks  Cameron.  If  at  or 
before  the  end  of  the  said  six  months  the  said  four  gentlemen  so  selected, 
as  a  majority  of  them,  shall  concur  in  the  opinion  that  the  plaintiff  was 
injured  at  the  time,  by  the  means,  and  in  the  manner  claimed  and  alleged 
by  him,  and  for  which  he  brings  this  action,  and  that  he  has  been  suffer- 
ing in  the  manner  he  alleges,  and  that  this  has  been  the  result  of  such 
injury,  then  the  counsel  aforesaid  shall  estimate  the  damages  which  the 
defendants  shall  pay,  or  in  case  they  cannot  agree  they  shall  select  such 
third  person  as  they  may  agree  upon,  and  the  decision  of  any  two  of  them 
shall  be  final,  and  they  may  award  an  entry  of  verdict  and  judgment  for 
such  damages.  But  if  the  said  four  medical  men  so  chosen,  or  a  majority 
of  them,  agree  in  opinion  that  the  plaintiff  was  not  injured  at  the  time,  by 
the  means,  and  in  the  manner  he  alleges,  or  if  they  or  a  majority  of  them 
agree  on  the  subject,  then  the  plaintiff  shall  be  at  liberty  to  proceed  with 
this  case  if  he  thinks  proper;  provided  he  does  so  within  two  assizes  after 
the  said  decision  or  failure  to  decide,  and  provided  also,  in  the  meantime. 
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that  the  road  on  which  he  was  passing  at  the  time  of  the  alleged  accident, 
where  it  passes  through  his  father's  field,  the  crossing  of  the  railway,  and 
the  place  of  the  alleged  accident,  be  left  as  they  now  are,  and  are  not 
ploughed  up  or  changed  until  after  the  trial  and  determination  of  the 
case;  and  further,  that  the  plaintiff  consents  to  a  view  by  the  jury  or 
juries  who  may  be  called  upon  to  try  the  case,  such  view  to  be  as  full 
and  complete  as  possible  to  enable  a  jury  to  judge  of  the  case.  And 
further,  that  the  plaintiff,  while  under  said  medical  treatment  at  Toronto, 
shall  not  be  interfered  with  directly  or  indirectly  by  any  medical  man  or 
men  heretofore  in  attendance  upon  him,  and  the  said  four  medical  men 
shall  have  the  exclusive  control  of  the  case  in  all  respects  ;  and  also  on 
the  condition  that  the  plaintiff  shall  submit  to  such  treatment  and  such 
tests  as  the  said  four  medical  men,  or  a  majority  of  them,  shall  require 
for  the  purpose  above  indicated. 

The  defendants  agnee  to  give  him,  the  plaintiff",  and  his  said  relatives, 
a  free  pass  over  their  railway,  from  time  to  time,  from  Cobourg  to 
Toronto  and  back,  for  the  purposes  above  mentioned  only.  They  will 
pay  all  the  expenses  of  lodgings,  board,  medical  attendance,  medicines, 
the  nurses,  and  expenses  incidental  to  the  treatment  and  tests  aforesaid. 

If  the  plaintiff"  fails  to  keep  this  agreement,  it  is  to  be  at  an  end ;  and  he 
is  to  pay  the  costs  of  the  day.  If  he  does  not  proceed  in  the  manner 
above  providecj,  the  case  is  to  be  at  an  end  as  if  a  nonsuit  had  been 
entered. 

In  the  event  of  the  case  coming  on  again  for  trial,  the  evidence  of  any 
witness  who  has  since  died,  or  is  absent  from  the  country,  may  be  read 
from  the  notes  of  the  judge  at  the  former  trial. 

The  jury  now  sworn  to  be  discharged  by  consent,  but  such  discharge,  it 
is  agreed,  shall  not  interfere  with  the  further  prosecution  of  the  cause 
under  the  conditions  aforesaid. 

J.  HiLLTARD  Cameron, 
For  plaintiff. 
John  Bell, 

Cobourg,  11th  April,  1867.  For  defendants." 

The  jury  were  then  discharged  by  consent.  The  plaintiff 
came  to  Toronto  and  placed  himself  under  the  charge  of  the 
medical  men  named  in  the  agreement. 

The  medical  men  named  having  failed  to  agree  in  pur> 
suance  of  the  terms  of  the  agreement,  ihe  case  was  again 
brought  down  to  trial  at  Cobourg  in  the  Spring  of  1868, 
before  Adam  Wilson,  J. 

The  defendants*  counsel  at  the  trial  brought  out  the  follow- 
ing evidence  as 'to  this  agreement  when  the  plaintiff's  father 
was  under  examination:  "Plaintiff  has  been  under  medical 
treatment  in  Toronto  under  Drs.  Hodder,  Bovell,  Aikins,  and 
Lizars.  I  am  not  responsible  for  his  stay  or  treatment  in 
Toronto  and  the  plaintiff  is  not  liable  either.  It  was  done 
at  the  expense  of  the  company;  it  was  their  own  proposition." 

The  letter  from  defendants'  attorney  to  the  plaintiff's  attor" 
ney  and  the  agreement  referred  to  were  put  in  evidence  by 
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the  plaintiff  at  the  trial.  It  was  objected  on  behalf  of  the 
defendants,  that  these  instruments  afforded  no  evidence  per- 
tinent to  the  issues,  and  were  offers  for  settlement,  and  were 
not  admissible  asicvidence.  The  learned  judge  allowed  them 
to  be  given  in  evidence,  and  they  were  read. 

A  great  number  of  witnesses  were  called  both  by  plaintiff 
and^defendants.  The  charge  of  the  learned  judge,  of  which 
the  following  is  the  substance,  shews  the  views  presented  by 
either  party  for  the  consideration  of  the  jury. 

The  defendants,  the' learned  judge  observed,  do  not  now 
deny  that  the  accident  happened,  nor  that  the  plaintiff  is  suffer- 
ing from  paralysis,  though  the  company  did  believe  at  one 
time^he  was  not  injured  as  he  represented,  but  was  only 
simulating.  The  defendants,  however,  contend  that  the 
accident^  happened  by  the  plaintiff 's  own  negligence,  so  that 
he  has  no  claim  for  compensation  on  the  company.  And 
the  defendants  also  contend^  that  the  partial  paralysis  was 
not  the  necessary  consequence  of  the  injury  he  then  got ; 
and  even  further,  that  the  plaintiff  placed  himself  in  the  way 
of  receiving  some  damage,  so  that  he  might  set  up  a  claim, 
not  only  against  the  railroad  company,  but  also  against  the 
accidents  assurance  company. 

The  plaintiff,  it  is  said,  insured  himself  against  accidents 
for  $50  a  week  for  twenty-six  weeks,  on  the  25th  November, 
1865,  less  than  a  month  before^he^was  injured ;  and  he  had 
no  one  depending  on  him,  was  not  married,  and  was  living 
at  his  father's  house;  and  it  is  said  his  father,  mother,  and 
sisters  knew  nothing  of  the  insurance  effected  by  him, 
though  he  was  living  in  the  house  with  them.  It  is  said  that 
John  May,  the  only  witness  who  was  near  the  place  when 
the  accident  happened,  thought  the  plaintiff  pulled  up  when 
he  came  to  the  crossing,  and  if  he  did  do  so  at  the  railway 
fence  he  would  see  121  yards  along  the  track,  or  if  at  23  feet 
from  it  he  would  see  500  yards.  It  was  also  said  the  buggy 
next  morning  was  in  the  track  spoken  to  by  Shea,  a  witness 
who  lived  just  at  the  crossing.  May  says  the  buggy  was  on 
the  other  side  of  the  track  to  which  he  was  just  as  the  train 
passed. 
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The  case  was  left  to  the  jury  to  say  whether  it  was  an 
accident  at  all  or  not,  or  whether  the  plaintiiF  designedly 
put  his  waggon  in  a  place  to  have  it  injured,  not  expecting 
to  be  injured  himself  or  only  slightly  injured,  with  a  fraud- 
ulent intent;  and  if  not,  whether  it  was  an  accident  occa- 
sioned by  the  negligence  of  the  plaintiff  or  defendants.  If  of 
the  former,  then  they  were  told  the  action  failed;  if  of  the 
latter,  then  the  plaintiff  should  succeed.  If  by  the  contribu- 
tory negligence  of  the  plaintiff,  then  the  defendants  should 
succeed.  The  usual  observations  as  to  contributory  negli- 
gence were  made. 

As  to  damages,  the  learned  judge  said  it  was  hard  to' lay 
down  any  rule.  The  plaintiff  was  a  farmer,  a  young  man  in 
good  health  until  the  accident.  Now  it  is  said  he  is  perma- 
nently injured,  and  it  is  most  likely  that  this  is  so.  The 
crossing,  he  remarked,  was  a  dangerous  one,  and  no  doubt 
should  have  made  the  company  more  than  usually  careful  in 
approaching  and  crossing  it.  The  plaintiff  knew  it  well,  and 
had  been  injured  there  before  in  1860.  Acts  of  negligence 
are  stated  against  the  company,  such  as  not  ringing  the  bell 
or  sounding  the  whistle,  and  it  is  said  the  sound  of  either  is 
not  very  observable.  The  whistle  is  said  to  have  been 
usually  blown  at  a  distance  of  150  yards  from  the  crossing. 
The  company  behaved  with  a  good  deal  of  liberality  in 
dealing  with  the  plaintiff,  to  satisfy  themselves  of  the  truth 
of  the  ailment  or  not. 

The  plaintiff's  counsel  objected  to  the  charge,  on  the 
ground  that  even  if  the  plaintiff  could  have  seen  up  the  line, 
and  have  seen  the  train  approaching,  defendants  were  re- 
sponsible if  the  bell  or  whistle  did  not  sound ;  and  if  the 
bell  or  whistle  did  not  sound,  the  jury  should  be  asked  if  that 
was  the  cause  of  the  accident  or  noc. 

The  defendants'  counsel  objected  to  the  learned  judge 
having  told  the  jury,  in  reference  to  the  letter  of  the  1st  of 
April,  that  if  they  were  in  doubt  as  to  the  plaintiff's  con- 
tributing to  his  own  injury,  they  might  refer  to  that  letter 
as  evidence  against  the  defendants,  on  that  point. 

The  jury  found  a  verdict  for  the  plaintiff,  damages  ^^4500, 
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and  they  said  they  found  the  plaintiff  was  not  guilty  of  any 
neglect. 

In  Easter  term,  31  Vic,  M.  0.  Cameron^  Q.  C,  for  de- 
fendants, obtained  a  rule  nisi  for  a  new  trial,  the  verdict 
being  contrary  to  law  and  evidence,  and  the  weight  of  evi- 
dence, and  for  the  reception  of  improper  evidence,  and  for 
misdirection  of  the  learned  judge,  which  reception  of  evidence 
was  the  admitting  of  a  letter  of  defendants'  attorney  lo  the 
plaintiff's  attorney,  making  a  proposition  to  have  the  plaintiff 
placed  under  the  care  of  certain  medical  gentlemen  in 
Montreal,  and  an  agreement  afterwards  entered  into  between 
the  defendants'  attorney  and  the  counsel  for  plaintiff,  said 
documents  not  being  admissible  in  evidence  ;  and  which  said 
misdirection  was  in  telling  the  jury  that  they  might  take  the 
said  first  mentioned  letter  as  evidence  that  the  injury  com- 
plained of  happened  through  the  negligence  of  the  defendants, 
and  not  by  the  plaintiff's  own  negligence. 

The  rule  was  argued  during  the  same  term,  and  no  judg- 
ment was  given.  It  was  postponed  to  Michaelmas  term,  when 
the  changes  on  the  Bench  made  it  necessary  that  it  should  be 
re-argued.    The  re-argument  took  place  in  Hilary  term  last. 

J,  H,  Cameron,  Q.  C,  and  C.  S.  Patterson,  shewed  cause. 
There  was  ample  evidence  to  go  to  the  jury  of  the  negli- 
gence on  the  part  of  the  defendants  both  in  the  construc- 
tion of  the  road  and  the  management  of  the  train.  As  to 
the  construction  of  the  road  in  reference  to  the  highway, 
the  evidence  was  overwhelming,  and  the  putting  a  bridge 
over  the  track  since  is  conclusive.  As  to  the  management 
of  the  train,  the  bell  was  not  rung  nor  the  whistle  sounded, 
and  all  this  taken  together  was  ample  to  justify  the  conclu- 
sion that  the  accident  arose  from  defendants'  negligence.  At 
all  events,  evidence  of  negligence  on  defendants'  part  was 
given,  and  it  was  for  them  to  shew  negligence  on  the  part  of 
the  plaintiff,  contributing  to  the  accident  at  least. 

The  letter  and  agreement  were  admissible.  If  the  letter 
written  by  the  defendants'  attorney  to  the  plaintiff's  attorney, 
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after  the  first  abortive  trial,  was  admissible  for  the  purpose 
claimed  by  defendants,  to  shew  their  willingness  to  have  the 
fact  of  the  plaintiff  being  really  injured  fairly  tested,  with  a 
view  of  shewing  that  the  plaintiff  was  not  injured  at  all,  or 
if  injured  that  their  fairness  should  be  shewn  to  the  jury  to 
induce  them  to  moderate  the  damages,  it  was  equally  open 
to  the  plaintiff  to  shew  that  *he  was  as  willing  to  do 
what  was  fair,  and  entered  into  the  agreement,  which  was 
finally  acted  on,  and  that  nothing  on  his  part  was  wanting 
to  shew  that  his  claim  was  an  honest  and  fair  one.  The  ob- 
jection was  not  taken  at  the  trial,  that  the  letter  oi  defend- 
ants' attorney  was  not  admissible  on  the  ground  of  its  being 
stated  to  have  been  written  without  prejudice,  and  if  it  was 
otherwise  admissible  that  objection  cannot  now  be  urged. 
The  documents  being  admitted  as  evidence  they  must  all  be 
read,  and  being  read  went  before  the  jury.  Anything  the 
judge  may  have  said  as  to  the  letter  being  evidence  against 
the  defendants  on  the  question  of  contributory  negligence, 
was  of  no  consequence.  There  was  ample  evidence  to  sus- 
tain the  plaintiff's  case  without  it,  and  a  new  trial  will  not 
be  granted  on  that  ground:  Williams  v.  Wilcox,  8  A.  &  E. 
314;  Ferrandv.  Milligan,  1  Q.  B.  730;  Qoslin  v.  Carry, 
7  M.  &  G.  342;  Doe  Phillip  et  al,  v.  Benjamin,  9  A.  &  E. 
644;  Wright  v.  Doe  dem.  Tatham,  7  A.;&  E,  330;  Baron 
DeEutzen  v.  Farr,  4  A.  &  E.  55;  Crease  v.  Barrett,  1  C. 
M.  &  R.  91^9,  S.C.  5  Tyr.  458;  Griffith  v.  Davies,  5  B.  & 
Ad.  502.  Milne  v.  Leisler,  7  H.  ^  N.  786;  Williams  v. 
Thomas  2  Drew.  &  Sm.  29;  Henman  v.  Lester,  12  C.B.  N. 
S.  776;  Paddoch  v.  Forrester,  3  M.  &  G.  919.  Tay.  Ev. 
4th  ed.,  sees.  1681,  1682. 

M,  C.  Cameron,  Q.C.,  and  Bell,  Q.  C,  (of  Belleville), 
contra.  The  matter  in  the  letter  and  agreement  arose  after 
the  commencement  of  the  suit,  and  therefore  cannot  properly 
be  given  in  evidence  for  any  purpose.  The  letter,  being 
written  without  prejudice,  cannot  be  considered  as  making 
any  admission  about  the  injury.  The  most  unfavourable 
view  to  take  of  it  for  the  defendants,  was  that  they  were 
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willing,  for  the  purpose  of  ascertaining  if  the  plaintiff  really 
was  injured,  to  omit  urging  what  they  thought  they  had  good 
grounds  for  urging  as  to  the  plaintiff's  own  act  causing  the 
injury.  That  proposition  having  been  declined,  the  letter 
can  be  no  evidence  against  the  defendants  on  the  question 
as  to  which  objection  was  taken  to  the  judge's  charge. 

Then  as  to  ihe  verdict  being  contrary  to  law  and  evidence 
and  the  weight  of  evidence.  The  plaintiff  knew  he  was 
coming  to  the  railway,  and  was  bound  to  exercise  due  care. 
The  evidence  shews  he  could  have  seen  the  train  a  sufficient 
distance  off  to  have  evaded  the  accident  if  he  had  been  careful 
or  wished  to  do  so.  The  only  witness  near  when  it  occurred 
stated  he  hauled  up  at  the  crossing,  and  if  he  did  so  he  would 
have  seen  the  approaching  train  if  he  had  looked  for  it.  At 
best  the  plaintiff's  case  wasa  weak  one,  and  the  judge  telling 
the  jury  that  the  letter  was  evidence  in  favor  of  the  plain- 
tiff on  the  question  of  negligence  would  undoubtedly  have 
an  effect  on  the  jury :  Nichollsw.  Great  Western  Railway 
Co.,  27  U.  C.  R.  382 ;  Winckhr  v.  Great  Western  Bailway 
Co.,  18  C.  P.  250 ;  Walker  v.  Midlarid  Raihvay  Co.,  14  L. 
.T.  N.  S.  .796  ;  Stuhley  v.  London  and  North  Western  Rail- 
way Co.,  L.  R.  1  Ex.  16.  As  to  using  letters  written  with- 
out prejudice,  and  excluding  offers  of  settlement :  Cory  v. 
Bretton,  4  C.  &  P.  462  ;  Healey  v.  Thatcher,  8  C.  &  P. 
388 ;  Paddock  v.  Forrester,  3  Scott  N.  R.  734,  S.  C.  3  M. 
&  G.  903 ;  Jardine  v.  Sheridan,  2  C.  ifc  K.  24. 

Richards,  C.  J. — It  certainly  cannot  be  laid  down  as  an 
invariable  rule,  that  facts  and  circumstances  occurring  after 
action  brought  cannot  be  given  in  evidence  on  the  trial  to  be 
taken  into  consideration  by  a  jury.  It  is  stated  in  Taylor  on 
Evidence,  4th  ed.  sec.  318,  that  in  actions  for  defamation  other 
words  written  or  spoken  by  the  defendant,  either  before  or 
after  those  declared  upon,  or  even  after  issue  joined,  are 
admissible  as  evidence  of  actual  malice  or  of  deliberate  publi- 
cation. But  if  the  words  be  actionable  in  themselves,  the  jury 
should  be  told  that  they  should  not  give  damages  for  the  sub- 
sequent libels,  for  they  might  be  the  subject  of  another  action. 
19 — VOL.  XXIX.  U.C.R. 


146         queen's  bench,  EASTER  teem,  32  VIC,  1869. 

Another  case  in  which  evidence  was  allowed  to  be  given  of 
specified  injury  after  the  bringing  of  the  action,  to  shew  the 
general  damage,  is  Ingram  v.  Lawson,  6  Bing.  N.  C.  212. 
An  action  was  brought  by  a  ship  owner  for  a  libel,  which 
stated  that  his  ship  then  advertised  to  sail  for  the  East 
Indies  was  not  seaworthy,  and  was  purchased  by  Jews  to 
take  out  convicts.  No  special  damage  was  laid.  The  action 
was  commenced  three  days  after  the  libel  was  published. 
Evidence  was  admitted  of  the  average  profits  of  a  voyage  to 
the  East  Indies,  and  that  the  first  voyage  after  the  libel  the 
plaintiff's  profits  were  nearly  £1500  below  the  average.  It 
was  held  the  evidence  was  rightly  received. 

The  same  principle  was  applied  when  the  action  was  for 
a  description  of  the  plaintiff  in  the  Bue  and  Ori/,  in  conse- 
quence of  which  he  was  arrested.  The  arrest,  which  was 
laid  specially,  occurred  after  action  brought.  The  judge 
did  not  tell  the  jury  they  were  at  liberty  to  give  damages  for  . 
the  arrest,  but  that  they  might  view  it  as  a  confirmation  of  the 
plaintifi"s  apprehension  that  an  arrest  would  be  the  probable 
consequence  of  the  libel :  Goslin  v.  Qorry,  7  M.  &  G.  342. 

I  see  no  reason,  either  in  principle  or  on  authority,  why  the 
plaintiff  may  not  shew  by  facts  which  have  occurred  since 
the  bringing  of  the  action,  that  the  injuries  which  he  claimed 
as  those  reasonably  likely  to  flow  from  the  accident  which 
befel  him,  such  as  causing  personal  disability  and  long  con- 
tinuous suffering,  and  great  expense  in  treating  him,  actually 
did  arise  from  the  accident.  The  whole  measure  of  damages 
which  the  plaintiff  can  recover  for  the  injuries  he  received 
must  be  recovered  in  this  action,  and  facts  arising  since  the 
action  clearly  shewing  the  development  of  the  injuries 
actually  inflicted  by  defendants'  negligence,  must  be  admis- 
sible in  evidence,  or  gross  injustice  would  be  done. 

I  have  no  doubt  that  defendants  were  also  at  liberty  to 
shew  that  what  might  have  been  supposed  to  be  a  very  ex- 
pensive proceeding,  involving  a  large  pecuniary  outlay — 
namely,  the  residence  of  the  plaintiff  in  Toronto  with  four 
eminent  physicians  attending  him  for  several  months  for  his 
injuries — was  not  an  expense  incurred  by  the  plaintifl^,  but 
was  borne  entirely  by  the  defendants  themselves. 
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I  think,  on  this  matter  being  brought  out  in  the  evidence 
by  the  defendants,  undoubtedly  for  their  advantage,  the 
plaintiff  was  at  liberty  to  put  in  the  agreement  between  the 
parties,  to  shew  how  it  was  brought  about. 

I  am  further  of  opinion  that  the  plaintiff,  for  the  purpose 
of  refuting  the  imputation  that  had  been  made,  that  he  was 
not  seriously  injured,  but  was  simulating,  might  put  in  this 
agreement  as  shewing  his  good  faith  and  the  honesty  of  the 
claim  he  set  up  that  he  was  seriously  injured,  and  to  shew 
that  he  was  willing  to  place  himself  in  the  hands  of  the 
medical  men  selected  by  the  defendants  themselves ;  and  both 
the  letter  and  the  agreement  were  properly  put  in  as  shewing 
the  whole  transaction. 

As  to  the  objection  that  the  letter  could  not  be  received  in 
evidence  in  consequence  of  its  being  mentioned  to  be  without 
prejudice.  What  I  understand  "without  prejudice"  to  mean, 
is  that  the  party  making  it  is  not  to  receive  any  advantage  from 
the  proposition  any  more  than  the  party  rejecting  it.  When 
this  protection  is  given  to  offers  of  settlement,  it  should  apply 
to  protect  all  equally.  Such  I  understand  the  rule  to  be,  and 
there  is  an  express  decision  that  when  a  letter  was  written 
by  one  party  to  the  other  "  without  prejudice,"  neither  the 
letter  nor  the  answer  to  it  was  allowed  to  be  given  in  evi- 
dence, although  the  answer  was  not  expressed  to  be  without 
prejudice :  Paddock  v.  Forrester^  3  M.  &  G.  903. 

But  here  the  defendants'  attorney  expressly  reserves  to 
himself  the  right  to  use  the  proposition  against  the  plaintiff 
as  shewing  his  want  of  good  faith,  and  his  fraud  in  setting 
up  a  claim  for  injuries  when  he  was  not  injured  at  all.  I 
think  the  plaintiff  may  well  urge  that  he  has  equally  as  good 
a  right  to  say  I  will  use  the  offer  and  the  agreement  sub- 
seqent  thereto,  and  which  probably  sprang  out  of  it,  to  repel 
the  imputation  cast  upon  me,  and  to  shew  my  entire  fair- 
ness." 

I  also  understand  that  the  objection  taken  at  the  trial  did 
not  cover  this  ground  for  rejecting  the  letter — that  it  was 
written  without  prejudice.  If  so,  the  authorities  seem  to 
shew  it  cannot  be  used  for  that  purpose  now. 
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The  remaining  question,  and  by  far  ihe  most  formidable 
one  for  the  plaintiff's  case,  yet  remains  to  be  disposed  of, 
and  that  is  the  misdirection  at  the  trial,  in  the  learned  judge 
telling  the  jury,  "that  if  they  were  in  doubt  of  plaintiff 
being  contributory  to  his  own  injury,  that  they  might  con- 
sider that  letter  as  evidence  against  defendants  on  that  point." 

The  letter  itself  does  not  admit  that  the  plaintiff  was 
injured  by  defendants'  negligence;  it  assumes  in  fact  that 
he  was  not  injured  at  all,  and  suggests  that  they  have  ample 
grounds  for  further  defence  on  that  point.  But  they  say,  if 
the  gentlemen  named  in  the  letter,  or  any  two  of  them,  will 
say  that  they  believe  he  was  hurt,  the  defendants  will  waive 
any  ether  defence.  This  offer  was  not  accepted.  The 
medical  gentlemen  named  did  not  say  that  they  believed  he 
was  hurt ;  then  certainly  defendants  are  not  bound  to 
waive  their  defence.  There  is  nothing  in  the  letter  which 
estops  them  from  setting  up  the  defence  ihey  now  urge, 
and  there  is  nothing  in  it  which  admits  affirmatively  or  by 
inference  that  the  plaintiff  was  not  guilty  of  contributory 
negligence.  But  the  proper  inference  is,  that  they  had  so 
strong  a  conviction  that  the  plaintiff  was  simulating  illness 
and  injury,  that  to  get  him  to  consent  to  the  test  which  they 
proposed  they  would  forego  a  defence  that  they  had  reason 
to  believe  they  could  effectually  set  up.  The  plaintiff  de- 
clined the  offer.  Why  should  any  inference  unfavourable  to 
defendants  arise  from  that;  and  above  all,  why  should  it  be 
assumed  that  because  they  did  this,  therefore  the  plaintiff  was 
not  guilty  of  contributory  negligence? 

The  practice  on  the  question  of  admissibility  of  evidence 
and  moving  against  a  verdict  where  evidence  is  improperly  re- 
ceived, is  referred  to  in  Taylor  on  Evidence,  4th  ed.  sees.  1681, 
1683:  "Where  evidence  is  offered  for  a  'particular  purpose^ 
and  an  objection  is  taken  to  its  admissibility  for  that  purpose, 
if  the  court  pronounces  in  favor  of  its  general  admissibility 
in  the  cause,  a  court  of  error,  on  exceptions  taken,  will 
support  the  decision  of  the  court  below,  provided  the  evidence 
be  admissible  for  any  purpose.  The  proper  course  for  the 
opposing  counsel  to  take  in  such  a  case  ivould  seem  to  be,  to 
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call  upon  the  judge  to  explain  to  the  jury  that  the  evidence^ 
though  generally  admissible  in  the  cause,  furnishes  no  proof 
of  the  particular  fact  in  question;  and  then,  should  the  judge 
refuse  to  do  so,  his  direction  might  be  the  subject  of  a  dis- 
tinct exception,  or  an  application  might  be  made  to  the 
court  above  for  a  new  trial  on  the  ground  of  misdirection. 
Where  inadmissible  evidence  is  received  at  the  trial  ivithou^ 
objection,  the   opposite   party   cannot   afterwards  object 
to  its  having  been  received,  or  obtain  a  new  trial  on  the 
ground  that  the  judge  did  not  expressly  warn  the  jury  to 
place  no  reliance  upon  it.     Where  evidence  is  objected 
to  at  the  trial,  the  nature  of   the  objections  must  be 
distinctly  stated,  whether  a  bill  of  exceptions  be  tendered 
or  not;  and  on  either  moving  for  anew  trial  on  account 
of  its  improper  admission,  or  on  arguing  the  exceptions, 
the  counsel  will  not  be  permitted  to  rely  on  any  other 
objections  than  those  taken  at  nisi  prius.      *     *  * 
Where  evidence  has  been  improperly  admitted  or  rejected 
at  nisi  prius,  the  court  will  grant  a  new  trial,  unless  it  be 
clear  beyond  all  doubt  that  the  error  of  the  judge  could  have 
no  possible  effect  upon  the  verdict,  in  which  case  they  will 
not  enable  the  defeated  party  to  protract  the  litigation.  It 
may  further  be  stated,  that  the  wrongful  reception  of  evi- 
dence will  not  furnish  less  available  ground  for  a  new  trial, 
although  the  jury  accompany  the  verdict  with  a  distinct  and 
positive  statement  that  they  have  arrived  at  it  independently 
of  the  obnoxious  evidence." 

I  think  telling  the  jury  that  the  letter  referred  to  was 
evidence  on  the  point  of  negligence,  so  far  as  applying  the 
above  rule  is  concerned,  is  the  same  as  admitting  it  as  evi- 
dence to  substantiate  that  fact,  when  it  would  not  be  admis- 
sible for  that  purpose ;  -and  that  it  is  not  now  open  to  us  to 
discuss  whether  there  was  not  sufficient  evidence  without 
that  to  sustain  the  verdict. 

It  is  much  to  be  regretted  that  this  litigation  is  to  be 
further  protracted  after  all  the  efforts  made  to  bring  the  matter 
to  settlement.  The  last  trial  was  a  protracted  one,  when 
all  the  facts  of  the  case  were  fully  brought  out,  with  a  jury 
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who  had  a  view  of  the  premises,  and  when  the  only  objection 
suggested  on  the  part  of  the  defendants  was  the  placing 
before  the  jury  the  documents  which  they  themselves  had 
either  framed  or  were  parties  to,  and  stating  that  one  of 
them  had  the  effect  which  they  themselves  were  substantially 
willing  to  give  it,  as  to  which  latter  point  we  cannot  uphold 
the  ruling  of  the  judge.  The  practical  effect  of  this  ruling 
on  the  minds  of  the  jury  we  of  course  do  not  know,  but  it 
is  probable  it  had  not  the  slightest  influence  on  the  verdict. 
Yet  this  very  expensive  trial  is  to  become  useless.  There  is 
very  little  reason  to  suppose  that  any  suggestions  thrown 
out  by  the  court  will  have  any  influence  in  preventing  the 
continuance  of  the  litigation.  We  do  think,  however,  that 
those  who  are  acting  for  the  defendants  should  seriously  con- 
sider whether  it  will  be  so  much  to  their  advantage  to^'go 
down  to  trial  again  on  evidence  similar  to  that  given  on  the 
last  trial,  as  to  prevent  them  from  proposing  or  accepting 
reasonable  terms  of  settlement. 

Morrison,  J.,  concurred. 

Wilson,  J — The  first  question  is,  what  is  the  meaning 
of  the  expression  contained  in  the  letter  of  1st  April,  1867, 
that  it  was  written  "  witJiout  prejudice,  further  than  I  will 
state  in  this  letter." 

Such  an  expression  contained  in  a  letter  precludes  it  from 
being  used  against  the  writer,  and  the  same  rule  prevents 
the  answer  to  it,  though  it  is  not  expressed  to  have  been 
written  ''without  prejudice,"  from  being  used  for  him: 
Paddoch  v.  Forrester,  3  M.  &  G.  903. 

In  Healey  v.  Thatcher,  8  C.  &  P.  388,  where  a  plaintiff 
wrote  to  a  defendant,  in  which  letter  it  was  stated  to  have 
been  written  '' without  prejudice,"  Gurney,  B.,  refused  to 
allow  it  to  be  read  by  the  plaintiff,  saying,  ''If  you  write 
without  prejudice,  so  as  not  to  bind  yourself,  you  cannot  use 
the  letter  against  the  other  party," 

It  is  clear  the  opposite  party  cannot  read  a  letter  received 
from  the  other  party  written  without  prejudice  ;  Cory  v. 
Bretton,  4  C.  &  P.  462,  per  Tindal,  C.  J. 
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In  Williams  v.  Thomas,  8  Jur.  N.S.  250,  defendant  wrote 
to  the  plaintiff  before  bill  filed  that  he  was  willing  to  give 
the  plaintiff  all  he  had  obtained  by  decree.  Held  by  V.  C. 
Kindersley,  that  defendant  was  at  liberty  to  read  his  own. 
letter,  though  written  '  without  prejudice,'  for  the  purpose  of 
influencing  the  costs  in  the  cause  :  Woodard  v.  The  Eastern 
Counties  Railtvay  Co.,  1  Jur.  N.  S.  899,  S.  P. 

This  letter  of  defendants,  if  simply  written  "  without 
prejudice,"  could  not  have  been  used  either  for  or  against 
them  if  the  plaintiff  did  not  act  on  it,  as  he  did  not.  But 
it  was  not  entitled  to  the  protection  claimed  for  it  by  defend- 
ants, because  they  declare  they  mean  to  use  it  against  the 
plaintiff,  and  the  moment  they  said  this  it  lost  its  privileged 
character,  and  could  be  used  against  the  defendants  them- 
selves, for  there  is  no  such  rule  of  privilege  for  the  writer 
and  none  for  the  other  side  ;  it  must  be  mutual  or  it  means 
nothing. 

If  the  plaintiff  had  acted  on  the  letter  and  conformed  to 
it,  he  could  then  have  used  it  against  the  defendants,  though 
written  without  prejudice,  for  the  letter  could  have  meant 
in  such  a  case  "  If  you  do  not  accept  of  this  proposition, 
then  no  prejudice  ;  if  you  do,  then  the  occasion  for  privilege 
has  ended,  and  the  letter  may  be  usable,  for  the  stipulations 
in  it  that  may  be  in  your  favour,  in  consequence  of  your 
having  accepted  the  proposition." 

The  letter  was  admissible  then,  having  no  character  of 
privilege,  to  prove  all  it  contained,  and,  among  other  facts, 
that  though  defendants  had  ample  room  and  ample  grounds 
for  defence,  they  "  will  waive  every  other  defence,"  if 
after  the  medical  supervision  at  Montreal  for  six  months 
the  three  medical  men,  or  a  majority,  said  they  believed  the 
plaintiff  was  hurt. 

It  was  admissible  in  evidence  as  proof  of  all  it  contained, 
and  if  the  plaintiff  had  accepted  and  acted  under  it,  it  would 
have  been  conclusive  proof  against  the  defendants.  The 
letter,  however,  was  not  accepted  further  than  this,  which 
was  the  substance  of  it,  that  the  plaintiff  would  place  him- 
self under  medical  superintendence  for  six  months,  to  enable 
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them  to  say  whether  he  had  been  injured  as  he  alleged 
he  was- 

How  far  does  the  agreement  of  the  lllh  of  April  super- 
sede the  letter  of  the  first  ? 

It  was  based  upon  it.  It  was  one  of  the  matters  the 
parties  must  have  had  in  mind ;  it  was  in  fact  the  induce- 
ment to  the  agreement. 

Now  by  the  agreement  what  is  it  the  parties  did.  Did 
they  put  an  end  to  all  the  former  correspondence,  so  as  to 
prevent  it  forever  after  being  referred  to  ?  What  is  there 
in  the  agreement,  excepting  as  to  Toronto  being  substituted 
for  Montreal,  and  four  doctors  selected  by  the  parties  instead 
of  three  doctors  selected  by  the  defendants,  which  is  incon- 
sistent with  the  agreement  ? 

By  the  letter  the  medical  men  were  to  decide  if  the  plain- 
tiff was  hurt,  and  provision  was  made  if  they  decided 
against  him.  By  the  agreement  they  are  also  to  decide  if 
the  plaintiff  was  hurt,  and  in  this  form  of  language,  "  if 
plaintiff  was  injured  at  the  time,  by  the  means,  and  in  the 
manner  alleged  by  him." 

Now  all  this  was  implied  in  the  letter,  for  the  defendants 
were  not  to  pay,  and  never  meant  that  they  were  to  pay, 
merely  because  the  plaintiff  was  hurt,  without  regard  to  the 
cause  of  it.  They  were  to  pay,  and  so  intended  it,  only  if  the 
plaintiff  was  hurt  at  the  time,  by  the  means,  and  in  the 
manner  alleged. 

The  medical  men  considered  that  those  terms  imposed 
upon  them  the  necessity  of  trying  whether  the  accident  was 
occasioned  by  the  plaintiff's  neglerct  or  the  defendants' 
neglect,  or  the  joint  neglect  of  the  two.  It  did  no  such 
thing.  The  time,  means,  and  manner  pointed  out  merely 
that  the  enquiry  was  to  be  directed  to  an  accident  which  was 
said  to  have  happened  at  a  particular  time,  by  means  of  a 
railway  collision  with  plaintilf 's  carriage,  which  the  plaintiff 
said  had  happened  in  the  manner  following,  that  is,  when  he 
was  crossing  the  track  at  a  particular  place  on  the  way  to  his 
home.  It  never  was  intended  they  should  try  negligence^or 
rio  negligence,  and  the  parties  themselves  never  understood 
that  they  were  to  have  assumed  such  a  power. 


CLARK  V.  GRAND  TRUNK  RAILWAY  CO. 


153 


The  medical  men,  acting  upon  their  construction  of  the 
agreement,  did  *not  agree  upon  more  than  this — that  the 
plaintiff  had  been  injured  at  the  time  and  by  the  means 
alleged,  but  they  differed  as  to  the  manner  of  it,  that  is,  by 
whose  fault  it  was  the  accident  happened,  though  they  did 
not  differ  about  the  fact  of  its  having  happened  in  the  manner 
alleged  b}^  the  plaintiff. 

The  result  was,  they  considered  they  had  differed.  The 
arbitrators  were  not  called  upon  to  act. 

The  plaintiff  was  then  at  liberty  to  proceed  with  his  action, 
and  he  did  proceed  with  it. 

It  is  said  by  defendants  that  they  are  still  at  liberty  to 
allege  negligence  against  the  plaintiff.  I  do  not  say  they 
are  not.  The  leaving  of  the  road  where  the  accident 
happened  as  it  was  at  the  time  of  the  accident  until  the  trial 
of  the  cause,  and  the  other  matters,  may  shew  this,  though 
I  do  not  see  how  leaving  the  road  as  it  was,  or  the  railroad 
track,  can  shew  whether  the  railway  company  blew  the 
whistle  or  rung  the  bell  as  they  passed  along  the  road. 

I  only  mean  to  say  the  plaintiff  is  at  liberty  to  use  the 
letter,  in  which  the  defendants  said  if  he,  the  plaintiff,  would 
do  an  act  solely  for  the  defendants'  benefit,  and  would  per- 
mit the  medical  men  to  subject  him  "  to  such  treatment  and 
such  tests  as  they  or  a  majority  of  them  shall  require  for  the 
purpose  above  indicated,"  and  which  he  has  substantially 
done,  and  which  the  defendants  have  accepted  as  substan- 
tially done,  they,  the  defendants,  though  they  had  good 
grounds  of  defence,  would  waive  such  good  grounds  in  the 
plaintiff 's  favour. 

It  was  and  is  evidence  that  the  defendants  had  not  then, 
notwithstanding  what  they  said,  good  grounds  of  defence, 
otherwise  they  would  not  have  waived  ihem,  or  it  was  evi- 
dence that  they  would  not  rely  on  them  if  the  plaintiff  sub- 
mitted to  the  test  which  they  had  proposed  to  him. 

It  was  directly  admissible;  and  even  if  it  were  not  admis- 
sible, I  am  not  satisfied  that  it  can  now  be  made  a  ground  of 
objection,  when  the  jury  were  told  to  consider  it  as  evidence 
against  the  defendants  only  if  they  were  in  doubt  as  to 
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whether  the  plaintiff  was  or  was  not  guilty  of  joint  negligence 
with  the  defendants,  and  they  found  the  occasion  had  not 
arisen  to  consider  the  letter,  for  that  their  opinion  was,  that 
the  plaintiff  was  not  guilty  of  negligence  of  any  kind. 

If  the  case  go  to  another  trial  I  shall  not  regret  it,  for  I 
am  not  at  all  satisfied  the  defendants  were  guilty  of  negli- 
gence in  any  form,  however  much  and  however  unintentionally 
the  plaintiff  may  have  been  injured  by  the  collision. 

The  enquiry  of  negligence  on  the  part  of  the  plaintiff  is 
still  open,  but  the  defendants'  letter  is  admissible  against 
them  also,  in  whatever  way  the  plaintiff  chooses  to  use  it. 

Rule  absolute  (a). 


WiDDER  V.  Buffalo  and  Lake  Huron  R.  W.  Co. 

Application  to  add  plea — Land  injuriously  affected. 

On  application  to  compel  a  railway  company  to  arbitrate,  the  question 
whether  the  plaintiff's  land  was  injuriously  affected,  under  the  admitted 
facts,  was  raised  by  return  to  the  mandamus,  and  formally  decided  in  the 
plaintiff's  favor.  An  arbitration  then  took  place,  and  an  award  was 
made,  on  which  the  plamtiff  sued,  and  one  trial  was  had  resulting  in  a 
verdict  for  defendants,  which  was  set  aside  after  having  gone  tathe  Court 
of  Appeal.  Defendants  then  applied  to  add  a  plea  that  the  land  was  not 
injuriously  affected,  urging  that  when  the  mandamus  was  ordered  there 
was  no  right  of  appeal  in  such  a  matter,  and  that  they  should  be  allowed 
to  re-open  the  question  by  plea  in  order  to  obtain  such  right. 

The  court,  under  the  circumstances,  refused  the  application. 

Qwcere,  if  the  plea  had  been  allowed,  whether  the  decision  on  the  man 
damns  could  have  been  replied  by  way  of  estoppel. 

Eicket  v.  Metropolitan  R.  W.  Co.,  L.  R.  2  H.  L.  175,  and  Beckett  v. 
Midland  R.  W.  f^o.  L.  R.  3  C.  P.  82,  commented  upon. 

M.  C.  Cameron,  Q.  C,  obtained  a  rule  on  the  plaintiff  to 
shew  cause  why  the  defendants  should  not  be  allowed  to 
plead,  in  addition  to  the  pleas  already  pleaded,  that  the 
lands  of  the  plaintiff  were  not,  nor  are,  injuriously  affected 
by  the  construction  of  the  defendants'  railway,  and  that 
the  plaintiff  was  not  nor  is  entitled  to  any  damages  or 
compensation  in  respect  thereof 


(a)  The  case  was  afterwards  settled  between  the  parties. 
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Robinson,  Q.C.,  shewed  cause.  The  question  whether 
the  lands  of  the  plaintiff  were  or  were  not  injuriously 
affected  was  the  principal  question  raised  and  discussed  by 
the  parties,  and  considered  and  determined  by  the  court, 
in  the  different  applications  that  were  made  for  a  compul- 
sory arbitration,  and  the  unanimous  opinion  of  the  court 
was  in  favor  of  the  plaintiff,  upon  which  the  reference  was 
directed.  It  is  not  right  that  the  defendants,  after  pleading 
to  the  present  action  brought  on  the  award,  and  after  a 
trial  had,  should  now  be  allowed  to  re^ropen  the  question 
deliberately  determined  by  the  court  against  them.  The 
proceedings  had  might  even  constitute  an  estoppel  to  the 
plea  if  allowed.  He  referred  to  the  following  decisions 
between  the  present  parties :  In  re  Widder  and  the  Buffalo 
and  Lake  Huron  R  W.  Co.,  20  U.  C.  R.  638;  Regina  v. 
Buffalo  and  Lake  Huron  R.  W.  Co.,  23  U.  C.  R.  208; 
Widder  v.  Bu  ffalo  and  Lake  Huron  R.  W.  Co.,  27  U.  C.  R. 
425;  and  to  Read  v.  The  Victoria  Station  and  Pimlico  R. 
W.  Co.,  1  H.  &  C.  826;  Beckett  v.  The  Midland  R.  W.  Co., 
L.  R.  1  C.  P.  241,  3  C.  P.  82 ;  Ricket  v.  The  Directors  of  the 
Metropolitan  R.  W.  Co.,  L.  R.  2  H.  L.  175. 

M.  C.  Cameron,  Q.C.,  supported  the  rule.  The  case  re- 
ferred to  in  1  H.  &  C.  826,  is  a  direct  authority  in  favor 
of  this  application.  The  motion  has  been  made  in  conse- 
quence of  the  suggestions  in  the  Court  of  Appeal,  and 
because  at  the  time  when  the  mandamus  was  ordered  there 
was  no  appeal  on  such  a  motion  from  the  judgment  of  the 
court.  The  right  of  appeal  is  now  given  by  28  Vic.  ch.  18, 
and  it  is  only  reasonable  to  permit  the  defendants  to 
carry  the  case  into  Appeal  upon  the  facts  which  may  be 
proved  applicable  to  the  issue  proposed  to  be  raised. 

Richards,  C.  J. — Looking  at  the  proceedings  which  have 
been  had  in  this  court,  and  the  several  judgments  given 
here  and  in  the  Court  of  Appeal,  and  the  time  which  has 
elapsed  before  this  application  was  made,  I  do  not  feel  war- 
ranted in  saying  it  ought  to  be  granted. 
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I  am  not  prepared  at  present  to  say  that  the  law  is  so 
clearly  settled  against  the  defendants  on  the  point  as  to 
what  is  injuriously  affecting  land  so  as  to  entitle  owners  to 
compensation  under  our  Railway  Clauses  Act,  as  to  justify 
refusing  this  application  on  that  point.  The  case  of 
Beckett  v.  The  Midland  Railway  Co.,  L.  R.  3  C.  P.  82,  lays 
down  doctrines  which  seem  inconsistent  with  the  views 
expressed  by  the  majority  of  the  Law  Lords  in  Richet  v. 
The  Metropolitan  Railway  Co.,  L.  R.  2  H.  L.  175.  That 
case  is  subsequent  to  the  case  in  the  House  of  Lords,  and 
whilst  the  judges  af  the  court  of  Common  Pleas  appear  to 
be  willing  to  be  bound  by  the  case  in  the  House  of  Lords, 
they  evidently  entertain  the  opinion  that  it  is  not  the 
correct  exposition  of  the  law  on  this  subject.  This 
last  case,  containing  very  able  judgments,  certainly  justifies 
the  views  put  forth  on  behalf  of  the  plaintiff ;  and  would 
induce  me  to  hesitate  before  refusing  to  admit  its  authority. 

Whilst  under  the  facts  and  circumstances  of  this  case,  as 
already  observed,  I  do  not  feel  justified  in  granting  the 
application  of  the  defendants,  I  am  not  willing  to  adopt  the 
case  in  the  Common  Pleas  without  further  consideration, 
nor  have  I  studied  the  case  so  thoroughly  as  to  satisfy  my- 
self that  it  necessarily  covers  all  the  ground  contended  for 
by  the  plaintiff  here.  The  report  of  the  case  in  L.  R.  3  C. 
P.  82  is  somewhat  difierent  as  to  the  style  of  the  language 
used  from  that  contained  in  some  other  reports  I  have  seen. 
The  judgment  of  the  House  of  Lords  in  Richet' s  case  is 
discussed  in  a  rather  free-and-easy  style  in  the  remarks  of 
some  of  the  judges  in  Beckett's  case,  reported  in  17  L.  T. 
N.  S.  499. 

I  desire  to  leave  myself  quite  free  to  form  my  judgment 
on  this  much  discussed  question  when  it  is  brought  forward 
in  a  way  to  enable  me  to  consider  it  unembarrassed  by  any 
other  question  than  the  effect  to  be  given  to  our  statute 
under  the  decided  cases  in  England  and  in  this  country. 

Morrison,  J.  concurred. 
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Wilson,  J. — The  difficulty  I  feel  in  disposing  of  this  case 
is,  that  the  court  has  already,  on  a  formal  proceeding  and 
by  a  considered  judgment,  pronounced  the  plaintiff's  land^ 
upon  the  admitted  facts,  to  have  been  injuriously  affected 
by  the  defendants^  work. 

The  plaintiff's  land  has  a  frontage  on  the  river  Maitland, 
which  appears  to  be  a  public  navigable  river.  To  this 
river  the  plaintiff  had  access  from  his  land.  The  defend- 
ants have  excluded  him  from  access  to  it  except  by  the 
inconvenient  method  of  crossing  their  railway  embankment, 
which  is  built  further  into  the  stream  than  high  water 
mark,  but  considerably  in  height  above  the  surface  of  the 
water.  This,  I  have  no  doubt,  is  injuriously  affecting  the 
land  of  the  plaintiff,  the  same  as  if  the  plaintiff  had  been 
cut  off  by  an  embankment  from  a  public  highway.  There 
is  no  difference  in  this  respect  between  a  navigable  river 
and  a  highway. 

The  case  of  Ricket  v.  The  Directors  of  the  Metropolitan 
Railway  Co.,  L.  R.  2  H.  L.  175,  did  not  decide  that  land  of 
the  claimant  must  be  taken  in  order  to  give  him  a  right  to 
compensation  for  lands  injuriously  affected;  and  that  case 
must  be  read  in  connection  with  the  decision  of  the 
Common  Pleas  in  Beckett  v.  Midland  Raihvay  Co.,  L.  R. 
3  C.  P.  82. 

In  every  case  which  has  been  cited,  or  which  is  referred 
to  in  those  cited,  it  is  stated  as  unquestioned  law,  that 
when  there  has  been  an  act  done,  "making  the  land  of  the 
claimant  inaccessible  by  raising  the  ground  immediately  in 
front  of  it,"  referred  to  by  Lord  Cran worth  in  Rickefs  case, 
p.  198  ;  or  "by  the  right  of  access  to  or  from  the  highway 
being  taken  away,"  per  Bovill,  C.  J.,  in  Beckett's  case, 
p.  93,  the  claimant  is  entitled  to  compensation ;  and  many 
other  passages  might  be  cited  to  the  same  effect. 

This  last  case  was  for  narrowing  the  highway  by  an 
embarkment,  and  it  was  distinctly  stated  there  that  the 
amount  of  damages  done  was  of  no  consequence,  for  if  any 
damage  at  all  were  done  the  person  injured  was  entitled  to 
compensation. 
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While  I  feel  that  a  jury  should  on  the  undisputed  facts 
find  that  the  plaintiff's  land  has  been  injuriously  affected, 
I  do  not  think  the  defendants  should  be  allowed  to  raise 
this  question  for  the  mere  purpose  of  enlarging  their  ground 
of  contention. 

If  the  plea  were  allowed,  it  may  be  that  the  estoppel 
could  be  pleaded  under  the  prior  proceedings  which  were 
had  in  this  cause,  for  there  is  a  wide  difierence  in  pro- 
ceedings as  to  arbitrations  under  the  English  acts  and  those 
which  are  taken  under  our  own  statutes. 

I  think  the  rule  should  be  discharged. 

Rule  discharged  (a). 


Begina  v.  Quinn. 

Indictment— Cutting  timber—Statement  and  proof  of  property — Variance 

Where  an  indictment  charged  defendant  with  procuring  certain  persons 
to  CQt  trees,  the  property  of  A.,  B.,  and  C,  growing  on  certain  land 
belonging  to  them,  and  the  evidence  shewed  that  the  land  belonged  to 
them  and  to  another  as  tenants  in  common  :  Held,  that  a  conviction 
could  not  be  supported. 

The  defendant,  Andrew  Quinn,  was  convicted  at  the 
Quarter  Sessions  for  the  county  of  Essex  on  the  third  count 
of  an  indicment,  which  charged  that  on,  &c.,  at,  &c.,  one 
Angus  McGillis  and  the  defenda^nt  Quinn  did  unlawfully 
procure  one  Joseph  Besner  and  John  Forsyth  and  James 
Forsyth,  twenty-five  oak  trees,  of  the  value  of  $50,  the 
property  of  Samuel  IngersoU  Lovett,  Susan  Lovett,  and 
Anne  Martha  Macdonald,  then  and  there  growing  on  certain 
land  belonging  to  them  the  said  S.  I.  L.,  S.  L.  and  A.  M. 
M.,  to  wit,  on  the  east  half  of  lot  26  on  the  south  side  of 
tlie  Maiden  road,  and  lots  27  and  28  on  the  south  side  of 
the  Maiden  road,  in  the  said  towship,  then  situate  and 
being  on  the  said  lands,  then  and  there  unlawfully  to  cut, 


(a)  See  The  Queen  v.  The  Cambrian  Railway  Co.,  L.  R.  4  Q.  B.  320. 
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with  intent  the  same  there  and  then  to  carry  away,  doing- 
injury  to  the  said  S.  I  L.,  S.  L.,  and  A.  M.  M.,  to  an  amount 
exceeding  the  sum  of  ^10,  to  wit,  to  the  amount  of  $50, 
contrary  to  the  statute. 

The  deeds  put  in  on  the  part  of  the  Crown,  to  shew  title, 
were  stated  in  the  report  of  the  evidence  as  follows :  A 
patent  from  the  Crown  to  Ambrose  Blacklock  of  27  and  28, 
South  Maiden  Road.  A  deed,  dated  3rd  May,  1838,  from 
Ambrose  Blacklock  to  James  Holmes,  of  the  same  lots. 
A  deed  dated  23rd  November,  1839,  from  James  Holmes 
to  Andrew  Ferdinand  Holmes,  and  the  Hon.  A.  Mc- 
Lean, and  Susanah  Scott  Holmes,  wife  of  the  Reverend 
Henry  Wilkes,  executors  of  the  last  will  of  the  late  John 
McDonald,  of  the  same  lots.  Also,  a  deed  dated  27th 
September,  1856,  from  the  Hon.  A.  McLean,  Andrew 
Ferdinan*d  Holmes,  and  James  Holmes,  surviving  executors 
of  John  McDonald,  to  Samuel  IngersoU  Lovett,  and  Susan 
Lovett,  and  Anne  Martha  McDonald,  of  the  same  lots. 
Also,  a  patent  to  Susanah  Wilkes  (widow  of  the  late  John 
McDonald), Benjamin  Holmes,  Andrew  F.  Holmes,and  James 
Holmes,  executors  of  the  will  of  John  McDonald,  of  the  east 
half  of  lot  No.  26,  south  side  Maiden  road,  Colchester,  dated 
6th  March,  1849.  And  a  deed,  dated  27th  September,  1856, 
from  the  Hon.  A.  McLean,  Benjamin  Holmes,  Andrew 
Ferdinand  Holmes,  and  J ames  Holmes,  executors  surviving 
of  John  McDonald,  to  Samuel  Ingersoll  Lovett,  and  Susan 
Lovett  (his  wife),  and  Anne  Martha  McDonald,  of  the  same 
lots. 

The  case  was  reserved  for  the  opinion  of  this  court.  The 
facts  and  the  questions  for  decision  are  sufficiently  stated 
in  the  judgment. 

The  case  was  argued  during  Hilary  Term  last. 

Harrison,  Q.C.,  for  the  Crown. 

C.  Robinson,  Q.  C,  for  the  defendant. 

Richards,  C.J.,  delivered  the  judgment  of  the  court. 
This  case  is  brought  before  us  in  a  very  informal  manner. 
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The  statute  (Consol  Stat.  U.  ch.  112)  authorizes  justices 
of  the  peace  in  quarter  sessions  to  reserve  any  question  of 
law  arising  on  the  trial  of  any  felony  or  misdemeanor  for 
the  consideration  of  the  justices  of  either  of  Her  Majesty's 
superior  courts  of  common  law ;  and  the  chairman  of  the 
quarter  sessions  is  to  state  in  a  case  to  be  signed  by  him 
the  question  or  questions  of  law  so  reserved,  with  the 
special  circumstances  upon  which  the  same  arose. 

By  the  instrument  sent  to  us,  the  learned  county  judge 
commences  by  stating  "A.  case  for  the  opinion  of  the  court  of 
Queen's  Bench,  reserved  at  the  trial,  which  took  place  at 
the  general  quarter  sessions  of  the  peace  for  the  county  of 
Essex,  held  in  December,  1868,  The  defendant  Quinn  alone 
appeared  and  stood  his  trial.  The  defendant  McGillis  did 
not  appear.  The  defendant  Quinn  was  acquitted  on  the 
first  two  counts,  and  convicted  on  the  third  count  of  the 
indictment.  The  point's  on  which  the  opinion  of  the  court 
is  desired  are  those  stated  by  Mr.  Prince,  the  defendant's 
counsel,  at  the  close  of  the  case  for  the  Crow^n." 

Then  follows  a  copy  of  the  indictment  and  of  the  evi- 
dence, and  then  the  case  concludes  as  follows  : 

"Mr.  Prince  objects,  that  the  legal  estate  is  not  shewn  to 
be  in  the  parties  alleged  in  the  indictment  to  be  the  owners, 
inasmuch  as  some  of  the  conveyances  are  made  by  trustees 
under  the  will  of  the  late  John  McDonald,  which  will  is 
not  produced  to  shew  what  those  trusts  are,  or  that  they 
have  the  power  to  convey  :  that  the  east  half  of  lot  No.  26 
is  granted  to  Susanah  Wilkes  as  one  of  those  trustees,  and 
the  deed  of  the  lot  is  not  signed  by  her,  nor  is  she  shewn 
to  be  deceased,  and  the  deed  of  it  to  the  owners  named  in 
the  indictment  is  made  by  Hon.  A.  McLean,  who  it  does 
not  appear  has  any  title ;  and  that  the  deed  conveys  it  to 
one  Samuel  Ingersoll  Lovett  and  Susan  his  wife,  whereas 
the  indictment  alleges  it  to  be  owned  by  Susanah  Lovett 
his  wife. 

"  The  indictment  ordered  to  be  amended  by  inserting  the 
name  of  Samuel  Ingersoll  Lovett  as  one  of  the  owners  of  the 
land  in  question. 
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"  The  above  questions  or  points  reserved  for  the  court  of 
Queen's  Bench.  Verdict,  guilty  on  third  count,  subject  to 
opinion  of  court  above." 

(Signed)       G.  H.  Leggatt, 

Chairman,  Q.  S. 

This  is  certainly  a  very  informal  way  of  reserving  a 
question  of  law.  Is  it  intended  that  the  court  shall  decide 
whether  the  learned  chairman  of  the  quarter  sessions  was 
right  in  allowing  the  amendment  to  be  made  which  was 
made,  or  are  we  to  say  if  the  deeds  put  in  at  the  trial  were 
properly  proved,  and  if  proved  whether  they  conveyed  the 
property  to  the  persons  named  in  the  indictment  as  the 
owners  of  the  land  on  which  the  oak  trees  were  alleged  to 
have  been  cut,  or  whether  these  parties  and  some  others 
appeared  from  the  proof  of  the  deeds  to  have  been  the 
owners;  and  whether,  it  being  alleged  in  the  indictment,  that 
the  trees  that  were  cut  were  growing  on  land  belonging 
to  Samuel  Ingersoll  Lovett,  Susan  Lovett,  and  Anne  Martha 
Macdonald,  whereas  the  conveyances  proved  shewed  that 
they  only  owned  the  land  as  tenants  in  common  with 
some  one  else,  and  that  therefore  there  was  a  fatal  variance 
— the  ownership  of  the  land  not  having  been  proved  as 
alleged ;  or  are  we  merely  to  decide  whether  it  was  neces- 
sary to  produce  the  will  of  the  late  Mr.  Macdonald,  to  shew 
that  his  executors,  or  the  survivors  of  them,  were  authorized 
to  convey  the  lands? 

The  objection  taken  by  Mr.  Prince  to  the  proof  of 
the  title  to  the  east  part  of  lot  No.  26,  was  that  there 
was  no  evidence  to  shew  that  Mrs.  Wilkes,  one  of  the 
parties  named  in  the  patent,  was  dead,  and  the  deed  to  the 
parties  named  in  the  indictment,  dated  27th  September, 
1856,  does  not  contain  the  name  of  Mrs.  Wilkes.  The  notes 
of  the  evidence  accompanying  or  forming  part  of  the  case 
sent  to  this  court,  state  that  the  conveyance  of  lots  27  and 
28,  dated  27th  September,  1856,  purports  to  be  made  by 
the  Hon.  A.  McLean,  Andrew  Ferdinand  Holmes,  and  James 
Holmes,  surviving  executors  of  J ohn  Macdonald ;  whilst  in 
referring  to  a  deed  of  the  same  date  to  the  east  part  of  26,  the 
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same  parties,  with  Benjamin  Holmes,  are  stated  as  the 
grantors. 

None  of  the  deeds  were  forwarded  to  this  court,  but  we 
apprehend,  from  the  way  in  which  Mr.  Armour,  the  witness, 
identified  the  handwriting  of  James  Holmes  and  Andrew 
Ferdinand  Holmes,  that  all  the  lands  referred  to  in  the 
indictment  were  conveyed  by  the  deed  of  the  27th  Septem- 
ber, 1856,  and  that  in  referring  to  the  deed  twice  it  was 
only  intended  to  keep  the  title  to  the  different  pieces  of 
land  separate  in  so  far  as  they  were  separately  granted : 
that  in  truth  there  was  only  one  deed  of  that  date,  and 
that  Benjamin  Holmes  was  a  party  to  that  deed  as  a  grantor. 

We  think  the  only  ground  on  which  we  can  with  pro- 
priety discuss  this  matter  on  the  material  before  us,  is, 
whether  the  conviction  is  right  under  the  allegation  in  the 
indictment,  that  defendant  did  unlawfully  procure  one 
Joseph  Besner,  J ohn  Forsyth,  and  J ames  Forsyth,  twenty- 
five  oak  trees  of  the  value  of  $50,  the  property  of  Samuel 
IngersoU  Lovett,  Susan  Lovett,and  Anne  Martha  Macdonald, 
then  and  there  growing  on  certain  land  belonging  to  them, 
to  wit  (describing  the  same),  then  situate  and  being  on  the 
said  land,  then  and  there  unlawfully  to  cut,  with  intent  the 
same  then  and  there  to  carry  away,  doing  injury  to  the  said 
Samuel  IngersoU  Lovett,  Susan  Lovett,  and  Anne 'Martha 
Macdonald,  to  an  amount  exceeding  $10 — when  it  appears 
from  the  evidence  that  the  estate  which  Mrs.  Wilkes  had 
in  the  land  has  never  been  conveyed  to  them,  and  that 
Mrs.  Wilkes,  if  living,  or  her  heirs  if  dead,  would  hold  an 
estate  in  common  with  the  owners  named  in  the  indictment. 

We  cannot  assume  that  the  grant  from  the  Crown  to  Mrs. 
Wilkes  conveyed  only  a  limited  estate  or  a  mere  power, 
nor  can  we  so  assume  from  the  information  we  have  as  to 
the  deed  from  James  Holmes  to  Mrs.  Wilkes  and  others. 
It  is  true  they  are  described  as  executors  of  the  will  of 
Macdonald,  but  they  are  not  all  named  in  all  the  convey- 
ances, and  though  such  reference  to  the  character  in  which 
the  land  was  conveyed  to  them  may  in  equity  impose  cer- 
tain trusts  on  the  land,  yet  at  law  we  apprehend  their  es- 
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tate  would  be  such  an  estate  as  the  deeds  transferred  to  them. 
We  must,  in  the  absence  of  any  further  information,  and 
from  the  course  the  case  took  at  the  trial,  assume  that  the 
whole  estate  in  fee  was  vested  in  the  parties  named  therein 
by  the  conveyances  themselves. 

The  statute  of  Canada,  23  Vic.  ch.  37,  sec.  1,  amongst 
other  things,  in  effect  provides,  that  if  a  person  unlawfully 
procures  any  person  to  cut,  with  intent  to  unlawfully  carry 
away,  any  tree  standing,  growing  or  being  on  the  lands  of 
any  other  (the  injury  done  to  such  other  person  thereby 
being  in  amount  more  than  ten  dollars)  every  such  offender 
being  convicted  thereof  shall  be  guilty  of  a  misdemeanor. 

No  objection  was  taken  in  the  court  below  or  here  to  the 
form  of  the  indictment,  so  we  must  assume  that  it  suffi- 
ciently charges  an  indictable  offence. 

The  general  doctrine  applicable  to  indictments  may  be 
thus  stated  :  In  indictments  for  offences  against  the  persons 
or  property  of  individuals,  the  christian  and  surname  of 
the  party  injured  must  be  stated,  if  the  party  injured  be 
known  :  2  Haiuk,  P.  C.  ch.  25,  sees.  71, 72  ;  Arch.  Crim.  Pig., 
16thed.,35.  Formerly,  where  goods  stolen  were  the  property 
of  partners  or  joint  owners,  all  the  partners  or  joint  owners 
must  have  been  correctly  named  in  the  indictment,  other- 
wise the  defendants  would  have  been  acquitted :  Arch. 
Crim.  Pig.,  16th  ed.,  39.  But  now  it  is  provided  by  Consol. 
Stat.  C.  ch.  99,  sec.  24,  "  In  case  in  any  indictment  or  infor- 
mation for  felony  or  misdemeanor,  it  be  requisite  to  state 
the  ownership  of  any  property  real  or  personal,  which 
belongs  to  or  is  in  possession  of  more  than  one  person, 
whether  such  persons  be  partners  in  trade,  joint  tenants, 
parceners  or  tenants  in  common,  it  shall  be  sufficient  to 
name  one  of  such  persons,  and  to  state  the  property  to 
belong  to  the  person  so  named  and  another  or  others,  as  the 
case  may  be." 

The  provisions  of  the  statute  must  be  strictly  complied 
with.  Where  a  prisoner  was  indicted  for  stealing  the  pro- 
perty of  George  Eyre  and  others,  and  it  appeared  in  evi- 
dence that  the  paper  stolen  was  the  property  of  George 
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Eyre  and  another  only,  viz.,  Andrew  Strahan  his  partner, 
the  prisoner  was  acquitted  :  Arch.  Crim.  Pig,,  16th  ed.,  39. 

As  the  evidence  on  this  trial  shewed  that  the  trees  in 
question  were  on  land  owned  by  the  parties  stated  in  the 
indictment  to  be  the  owners  and  another  or  others,  and 
in  that  respect  there  was  a  variance,  we  think  the  convic- 
tion was  wrong. 

There  was  no  evidence  that  any  of  the  parties  claiming 
to  be  owners  were  in  possession  of  the  land,  and  the  only 
mode  in  which  they  attempted  to  establish  their  right  as 
owners  was  by  the  paper  title.  If  they  were  merely 
proceeding  by  a  civil  action  to  recover  damages  for  the 
cutting  of  this  timber,  we  think  the  authorities  establish 
that  it  would  be  necessary  to  join  all  the  owners  in  bring- 
ing the  action.  When  one  entire  injury  is  done  to  both 
tenants  in  common,  they  shall  have  one  entire  remedy. 

In  Gulley  v.  Spearman,  2  H.  Bl.  388,  BuUer,  J.,  said, 
"  It  is  admitted  that  in  an  action  of  trespass,  and  other 
actions  which  concern  the  personalty,  all  the  tenants  in 
common  must  join."  Avowing  taking  of  cattle  damage 
feasant  is  in  the  nature  of  a  declaration  in  trespass 
for  the  injury  done,  and  is  within  the  principle  of  the 
rule  laid  down  in  Co.  Lit.  198<x,  that  it  is  a  clear  rule  of 
law  that  tenants  in  common  must  all  join  in  actions  con- 
cerning the  personalty.  The  entering,  cutting,  and  taking 
of  the  timber  is  an  injury  to  the  possession  of  the  tenants 
in  common,  which  they  have  under  their  deed,  and  there- 
fore they  must  all  join  if  they  bring  an  action  for  that  injury. 

If  the  prosecutor  had  asked  to  amend  the  indictment, 
under  Consol.  Stat.  C,  ch.  99,  sec.  78,  the  case  of  The  Queen 
V.  Jackson,  19  CP.  280,  is  an  authority  that  the  court 
might  have  granted  the  application. 

On  the  whole  we  think  the  entry  should  be  made  on  the 
record,  "  that  in  the  judgment  of  the  justices  of  this  court 
the  said  J^ndrew  Quinn,  the  party  convicted  on  the  said 
indictment,  ought  not  to  have  been  convicted. 

Conviction  quashed. 
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Regina  v.  The  Desjardins  Canal  Company. 

Process  by  the  Crown  to  enforce  payment  of  fine — Fi.  fa. — Practice. 

The  Crown  may  issue  a  fi.fa.  for  the  sale  of  lands  and  goods  in  order 

to  satisfy  a  fine  imposed;  and  the  person  fined  may  be  said  to  be 

indebted,  and  the  fine  to  be  a  debt. 
Lands  and  goods  may  be  included  in  the  same  writ,  and  ic  may  be  made 

returnable  before  the  expiration  of  twelve  months,  the  Crown  not 

being  bound  by  the  43  Geo.  III.,  ch.  1. 
This  court  or  a  judge  may  at  any  time  interfere,  as  exercising  the 

powers  of  the  Court  of  Exchequer,  to  restrain  undue  harshness  or  haste 

in  the  execution  of  such  writ,  although  what  is  complained  of  may  be 

strictly  authorized. 

The  defendants  were  convicted  on  an  indictment  for  not 
repairing  a  bridge,  and  a  new  trial  having  been  refused, 
(See  Regina  v.  Desjardim  Canal  Co.,  27  U.  C.  R.  374), 
they  were  sentenced  at  the  ensuing  assizes  to  pay  a  fine  of 
$8000,  for  which  a  fi.  fa.  was  issued. 

Osier  obtained  a  rule  calling  on  the  Crown  to  shew 
cause  why  the  sale  of  the  defendant's  lands  under  the  writ 
of  fieri  facias  issued  herein  should  not  be  restrained  and 
stayed,  and  why  the  Crown  should  not  be  restrained  from 
proceeding  upon  the  said  writ,  otherwise  than  in  the  ordi- 
nary manner  in  which  proceedings  are  had  and  taken  upon 
the  writ  of  fieri  facias  against  lands  between  subject  and 
subject;  or  why  the  Avrit  should  not  be  set  aside  for  irregu- 
larity, because  the  same  is  made  returnable  too  soon,  and 
should  not  have  been  made  returnable  until  the  expiration 
of  twelve  months  from  the  date  of  the  receipt  thereof  by 
the  sheriff. 

M.  O'Reilly,  Q.  C,  shewed  cause.  The  Crown  may  sell 
the  lands  of  a  subject  under  an  execution,  in  like  manner 
as  a  subject  may,  by  virtue  of  the  Imperial  Statute,  5  Geo. 
II.,  ch.  7.  Such  Crown  process  does  not  require  to  be  return- 
able after  a  twelvemonth,  as  must  be  the  case  in  the  writ 
of  a  subject :  Arch.  Cr.  Prac.  pp.  111-113  ;  Corner's  Prac. 
part  2,  p,  112;  Man.  Ex.  Pr.  230. 

The  statute  provides  "  that  the  real  estate  of  any  person 
indebted  shall  be  liable  to,  and  chargeable  with,  all  just 
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debts,  duties,  and  demands,  of  what  nature  or  kind  soever, 
owing  by  any  such  person  to  His  Majesty,  or  any  of  His 
subjects,"  and  that  the  same  shall  be  subject  to  the  like 
remedies  in  like  manner  as  personal  estate.  Under  this 
statute  the  practice  was  to  issue  a  fieri  facias  against  lands 
and  against  goods  and  chattels  together,  returnable  in  the 
term  after  it  was  sued  out. 

This  practice  was  corrected  by  the  43  Geo.  III.,  ch.  1, 
which  enacted  that  the  writ  against  lands  should  not  issue 
until  after  the  return  of  the  writ  against  goods  :  that  it 
should  not  be  returnable  in  less  than  twelve  months  from 
the  teste  thereof,  and  that  the  lands  should  not  be  sold 
within  less  than  twelve  months  from  the  day  of  the 
delivery  of  the  writ  to  the  sheriff  But  this  statute  did 
not  bind  the  Crown,  because  it  was  not  named  therein : 
(7^^%  Prerog.  382-4. 

Osier  supported  the  rule.  A  fieri  facias  is  not  a  common 
law  writ  against  lands  :  Bac,  Abr.  Execution,"  C.  4.  By 
Imperial  Stat.  25  Geo.  III.,  ch.  35,  the  Crown  can  proceed  by 
fi.  fa.  against  lands  :  Chitty  Prerog.  260.  But  this  refers  to 
debts  only,  and  not  to  fines  or  penalties  such  as  this  is  :  Chitty 
Prerog.  308 ;  Arch.  Cr.  Prac.  Ill ;  S  Bl.  Com.  by  Kerr,  446. 

Wilson  J.,  delivered  the  judgment  of  the  court. 

It  is  useless  to  discuss  now  whether  the  old  process  of 
levari  facias,  under  which  the  rents  and  profits  were  taken, 
or  an  extent  to  take  the  body,  lands,  and  goods  of  the  debtor, 
or  any  other  special  process  could  have  issued  on  behalf  of  the 
Crown.   The  enquiry  is  whether  Si  fieri  facias  can  be  issued. 

In  Man.  Exch.  Pr.,  230,  it  is  said  a  fieri  facias  is  the 
usual  process  after  a  judgment. 

By  the  5  Geo.  II.  ch.  7,  the  Crown,  as  well  as  a  subject, 
may  sell  the  debtor's  lands  as  well  as  his  goods,  and  by  the 
same  kind  of  process. 

We  have  no  doubt,  therefore,  that  Si  fieri  facias  is  a  process 
which  can  as  well  be  sued  out  for  the  Crown  as  by  a  subject. 

The  questions  then  are,  whether  it  can  be  said  the 
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defendants  are  indebted  to  the  crown;  whether  the 
process  should  have  been  against  lands  only,  and  not 
against  both  goods  and  lands;  and  whether  the  writ 
should  have  been  made  returnable  in  not  less  than  twelve- 
months after  the  date  of  the  writ  ? 

We  think,  in  a  sense,  the  defendants  may  be  said  to  be 
indebted,  and  the  fine  to  be  a  debt,  though  it  is  not  a  debt 
which  would  be  discharged  by  insolvency,  for  in  that  case 
it  is  said  to  be  a  punishment  and  not  a  debt:  Rex  v.  Korris, 
4  Burr.  2142. 

We  think  also  the  Crown  may  combine  both  lands  and 
goods  in  the  one  writ,  u.nder  the  5  Geo.  II.  ch.  7.  It  is  not 
more  than  the  Crown  could  have  done  by  an  extent  before 
it,  and  may  still  do. 

And  we  think  the  Crown  is  not  bound  by  the  48  Geo. 
III.,  ch.  1,  but  that  the  writ  may  be  sued  out  and  be  made 
returnable  under  the  5  Geo.  II.,  ch.  7,  without  regard  to 
the  later  statute  referred  to.  In  this  case  the  fi.fa.  was 
sued  out  on  the  13th  of  February,  1869,  returnable  on  the 
first  day  of  Easter  Term  thereafter,  being  the  17th  of  May. 

We  have  no  doubt  the  defendants  may  at  any  time 
apply  to  the  superior  court,  or  to  any  judge,  as  exercising 
the  power  of  the  Court  of  Exchequer,  to  restrain  the  officers 
of  the  Crown,  or  any  of  the  officers  of  the  court,  from 
pressing  harshly  the  process  of  the  Crown,  though  all  that 
is  being  done,  or  all  that  is  sought  to  be  done,  may  be 
strictly  authorized  by  law. 

It  is  sworn  by  the  defendants  that  the  sherifi*  has  seized 
and  has  advertised  for  sale  the  whole  of  the  Desjardins 
Canal,  to  satisfy  this  fine  of  $8000,  and  that  the  sale  was  to 
have  been  made  in  April  last,  but  that  it  was  stayed  till 
last  term  by  order  of  a  judge.  If  a  proper  case  can  be 
made  by  the  defendants  for  obtaining  an  extension  of  time 
for  payment  of  the  fine,  or  for  converting  their  property  to 
greater  advantage  within  a  reasonable  time  than  it  would 
bring  by  a  forced  sale  at  once,  they  can  make  the  appKca- 
tion,  if  they  are  so  advised.    This  rule  must  be  discharged. 

Rule  discharged. 
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Clark  v.  Rose. 

Sale  of  goods  f.  o.  b. — Duiy  of  purchaser. 

Held,  that  where  goods  are  sold  to  be  delivered  free  on  board  for 
cash  at  the  place  where  the  goods  are,  the  purchaser  must  pay  or 
tender  the  price  before  he  can  require  the  seller  to  put  them  on  board. 
Morrison,  J.,  doubting. 

Declaration,  that  defendant  sold  to  the  plaintifi*  10,000 
bushels  of  oats  at  40c.  per  bushel,  to  be  delivered  by 
the  10th  May,  1867,  free  on  board  at  Kingston,  on  the 
terms  that  the  plaintiff  should  deposit  $500  to  the  credit  of 
defendant  on  account  of  such  oats  in  the  Bank  of  British 
North  America  at  Kingston,  and  that  the  remainder  of 
the  price  should  be  paid  by  the  plaintiff  on  the  delivery 
of  the  oats  :  that  the  $500  was  deposited,  and  that  defend- 
ant did  not  deliver  the  oats. 

Common  counts  were  added. 

Pleas,  to  first  count.  1.  Non  assumpsit.  2.  That  the 
plaintiff  was  not  ready  and  willing  to  accept,  remove  and 
pay  for  the  oats,  on  or  before  the  10th  May,  1867,  which 
was  a  condition  of  the  alleged  sale,  although  defendant  on 
and  before  that  day  was  ready  and  willing  and  offered  to 
deliver  the  oats  to  the  plaintiff,  on  the  plaintiff  paying  de- 
fendant for  the  same  according  to  the  terms  and  conditions 
of  the  contract.  3.  This  plea  was  demurred  to.  4.  That 
after  the  contract,  and  before  breach,  it  was  agreed  between 
the  plaintiff  and  defendant  that  defendant  should  procure 
and  send  to  the  plaintiff  a  warehouse  receipt  for  the  oats, 
and  the  plaintiff  agreed  that  on  receiving  the  same  he* 
would  remit  to  defendant  the  remainder  of  the  price,  after 
deducting  the  deposit  of  $500,  whereby  defendant  was 
released  from  the  delivery  of  the  oats  unless  said  payment 
was  made  as  so  agreed ;  and  defendant  did  then  assent 
thereto,  and  did  procure  and  forward  to  the  plaintiff  the 
said  warehouse  receipt,  and  the  plaintiff  did  before  the 
10th  of  May  receive  and  accept  the  same,  but  did  then 
neglect  and  refuse,  and  did  further  neglect  'and  refuse  till 
after  the  10th  of  May,  and  till  after  defendant  had  re-sold 
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said  oats,  owing  to  the  plaintiff's  default  in  receiving 
removing  and  paying  for  the  oats  on  or  before  the  10th 
May,  according  to  the  agreement  of  sale,  to  remit  and  pay 
the  remainder  of  the  price,  or  any  part  thereof,  to  defend- 
ant, and  the  plaintiff  was  on  and  before  the  10th  of  May 
in  default  in  respect  to  such  payment,  whereby  the  defend- 
ant was  released  from  the  delivery  of  said  oats  in  manner 
set  forth  in  the  agreement  declared  on. 

5.  "  As  to  the  common  counts  of  the  declaration" — 
Never  indebted. 

6.  "  And  as  to  the  said  common  counts,"  the  defendant 
says,  that  he  always  was  and  still  is  ready  and  willing  to 
pay  to  the  plaintiff  the  sum  of  $500  deposited  by  him,  and 
before  action  defendant  tendered  and  offered  to  pay  the 
same  to  the  plaintiff,  and  the  plaintiff  refused  to  accept  it, 
and  defendant  now  brings  the  same  into  court  ready  to  be 
paid  to  the  plaintiff. 

The  plaintiff  took  issue  on  all  these  pleas  but  the  last, 
and  to  it  he  replied,  that  before  action  defendant  did  not 
tender  the  $500  to  the  plaintiff,  as  alleged. 

The  cause  was  tried  at  the  last  fall  assizes  at  Kingston, 
before  Richards,  C.  J. 

The  following  documents  were  put  in  and  proved  at  the 
trial. 

11th  April,  1867.  Telegram  from  R.  M.  Rose,  Kingston, 
to  T.  M.  Clark  Co.,  Montreal.  "  Forty  cents  f  o.  b.  here, 
lowest  for  oats." 

12th  April,  1867.  Letter,  same  to  same.  "I  received  your 
telegram  stating  jon  sold  10,000  bushels  oats  on  my 
account  at  40c.  per  34  lbs.,  free  on  board  at  Kingston, 
which  sale  I  accept,  provided  $500  is  deposited  in  the 
Bank  of  British  North  America,  Montreal,  to  account  of  the 
sale,  and  the  agent  here  is  advised  by  the  Montreal  agent 
of  such  deposit,  and  the  shipment  will  not  be  delayed  be- 
yond the  10th  of  May,  ensuing." 

15th  April,  1867.  Letter  from  bank  agent,  Montreal,  to 
bank  agent,  Kingston.  Your  account  is  credited  with 
$500  payment  by  T.  M.  Clark  &  Co.,  on  account  of  R.  M. 
Rose,  of  your  city." 
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6th  May,  1867.  Letter,  T.  M.  Clark,  Toronto,  to  R.  M. 
Rose,  Kingston.  "  Send  up  here  a  warehouse  receipt  for  the 
10,000  bushels  oats  sold  by  you  to  us,  and  we  shall  remit 
the  amount  coming  to  you,  deducting  the  $500  advanced 
by  way  of  margin,  and  the  usual  commission-  entitled  to 
T.^M.  Clark  &  Co.,  Montreal.  I  believe  we  are  not  astray 
in  stating  that  a  vessel  will  be  at  your  place  on  or  about 
the  10th,  to  load  the  oats." 

6th  May,  1867.  Telegram  from  T.  M.  Clark,  Toronto,  to 
R.  M.  Rose,  Kingston.  "  Send  here  warehouse  receipt  for 
the  10,000  bushels  oats;  will  then  remit  the  amount." 

7th  May,  1867.  Warehouse  receipt,  Kingston.  "  This  is 
to  certify  that  I  hold  in  my  storehouse  ten  thousand  bushels 
of  oats  subject  to  the  order  of  R.  M.Rose  of  this  city, 
which  oats  he  has  set  apart  as  having  been  sold  to  Messrs. 
T.  M.  Clark  &  Co.,  of  Toronto,  and  to  be  delivered  on  or 
before  the  tenth  day  of  May  current." 

"To  whom  it  may  concern.  William  Young." 

7th  May,  1867.  Letter.  Mr.  R.  M.  Rose,  Kingston,  to  T. 
M.  Clark  &;  Co.,  Toronto.  "  The  time  for  removing  your 
oats  from  my  store  is  close  at  hand,  and  having  had  no  in- 
structions from  you  regarding  the  shipment,  I  deem  it  right 
to  advise  you  that  I  am  obliged  to  give  up  the  premises  on 
the  12th  of  May,  where  the  oats  are  stored,  under  a  heavy, 
penalty,  and  that  if  your  oats  are  not  removed  before  or 
on  the  10th  day  of  May,  I  will  sell  the  oats  to  the  first  pur- 
chaser who  comes  my  way  and  makes  an  offer  for  them,  my 
obligation  to  deliver  on  your  purchase  ceasing  on  that  day." 
There  was  some  other  correspondence ,  between  the  13th 
and  15th  April,  but  not  material  to  be  considered. 

The  following  evidence  was  given : 

James  Swift,  said,  I  am  a  forwarding  and  commission 
merchant  in  Kingston.  I  called  on  Mr.  Young,  a  ware- 
houseman, on  Friday,  10th  May,  at  the  request  of  plaintiff. 
I  told  him  I  had  a  vessel  ready  to  receive  10,000  bushels  of 
oats  on  his  behalf  Mr.  Young  referred  me  to  defendant. 
Defendant  said  he  would  not  deliver  the  oats,  he  had  not 
got  paid  for  them.    I  telegraphed  plaintiff  I  could  not  get 
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the  oats.  When  I  called  on  Mr.  Rose  he  said  the  oats 
were  to  be  delivered  on  the  10th  :  that  there  would  be 
$10  a  day  charges  on  them  until  they  were  delivered. 
Next  morning  I  was  telegraphed  by  T.  M.  Clark,  to  go  to 
the  Royal  Canadian  Bank  and  get  $3510  in  gold  and 
tender  it  to  defendant.  I  did  so  about  noon  on  the  same  day, 
Saturday.  Defendant  said  he  refused  to  deliver  the  oats. 
I  returned  the  money  to  the  bank,  and  advised  Mr.  Clark 
of  having  done  so.  Next  morning  defendant  said  he  would 
not  deliver  them  at  all.  I  think  $3500  was  the  price  of 
the  oats,  and  the  $10  was  for  the  expense  of  one  day's 
storing.  Defendant  refused  to  take  the  money  or  to  give 
me  the  oats.  The  vessel  was  at  the  wharf  on  the  10th, 
and  continued  there  ready  to  receive  the  oats  up  to  the 
middle  of  the  following  week,  when  she  left,  partly  laden 
with  timber  and  partly  with  oats.  When  I  spoke  to  defend- 
ant the  day  previous  about  putting  the  oats  on  board,  he 
said  he  would  not  do  so  till  he  was  paid.  I  said  he  need 
not  be  afraid,  the  oats  would  be  shipped  to  his  order,  or 
he  could  detain  the  vessel  until  he  was  paid.  He  said  he 
would  not  let  the  oats  go  out  of  the  storehouse  at  all.  He 
claimed  the  amount  of  invoice  $3500,  and  $10  extra  for 
every  day  they  remained  after  that  until  they  were  satis- 
fied. Oats  were  held  at  Kingston  at  50c.,  f  o.  b.  on 
that  day.  There  were  5000  bushels  sold  on  the  13th  at 
50c.  I  do  not  know  of  any  sales  being  made  of  oats  at 
Kingston  on  the  10th,  at  50c ;  that  was  the  market 
rate  they  would  be  sold  at.  Mr.  Carruthers  had  Oats  on 
the  13th  at  Kingston  afc  50c.,  and  on  the  16th  at  51  Jc; 
I  bought  5,000  at  50c.  I  think  the  oats  defendant  owned , 
were  shipped  to  Oswego  during  the  next  week.  I  did  not 
take  an}^  money  with  me  on  the  10th  to  pay  for  the  oats. 
I  did  not  understand  on  the  10th  defendant  considered  the 
bargain  closed — understood  so  on  the  11th.  I  did  not  know 
of  the  $500  deposited.  Mr.  Rose  never  offered  me  the  $500 
on  the  10th  or  11th.  I  had  no  instructions  to  ask  for  that 
sum.  Clark  did  not  authorize  me  to  say  to  Rose  he  might 
hold  the  vessel  until  it  was  paid.     All  defendant  asked 
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on  the  10th  was  to  pay  the  money  and  he  would  give  the 
oats.  Free  on  board,  means  delivered  on  board  free  of 
expense.  When  bought  free  on  board  the  custom  is  to 
attach  the  bill  of  lading  to  be  paid  on  delivery,  and  the 
bank  usually  sends  forward  the  bill  of  lading.  If  I  had 
had  the  money  I  would  not  have  given  it  until  it  had  been 
weighed  and  delivered  on  board.  On  the  11th  I  would 
have  given  him  the  money  if  he  would  have  taken  it.  F, 
0.  B.,  I  understand  to  mean  free  of  expense  of  handling,  and 
if  deliverable  f  o.  b.,  I  would  not  pay  until  weighed  and 
delivered  on  board.  The  10,000  bushels  could  not  have 
been  delivered  from  the  warehouse  on  the  10th  after  I 
informed  the  plaintiff  the  oats  were  ready  for  delivery. 

James  Riddell  said,  I  am  manager  of  the  Bank  of  British- 
North  America  here.  A  day  or  two  after  the  16th  April, 
I  credited  Mr.  Rose  with  the  $500,  which  I  was  instructed 
on  that  day  by  our  bank  at  Montreal  to  do ;  defendant  was 
told  of  it.  The  money  could  not  go  back  to  Clark  again 
without  a  check  from  Rose. 

William  Young  said,  I  sold  3,000  bushels  on  the  6th 
May,  at  42  |c.    On  the  ]0th  I  think  they  were  45c. 

Sundry  exceptions  were  taken,  and  the  defendant  had 
leave  to  move  to  enter  a  nonsuit,  the  court  to  draw  in- 
ferences of  fact  if  necessary. 

The  jury  assessed  the  damages  at  $l,000lor  the  plaintiff. 

In  Michaelmas  term  last,  A.  Boyd  obtained  a  rule 
nisi  to  enter  a  nonsuit  pursuant  to  leave  reserved,  on  the 
ground  that  the  condition  of  sale  was,  that  the  goods  were 
^to  be  paid  for  and  removed  on  or  before  the  10th  of  May  ; 
the  letter  of  the  12th  of  April  shews  terms  of  acceptance, 
that  shipment  was  not  to  be  delayed  beyond  the  10th  May. 
The  payment  was  a  condition  precedent  to  the  delivery, 
when  time  is  of  the  essence  of  the  contract,  and  such  is  the 
effect  of  the  agreement  in  this  case.  It  was  a  condition 
precedent  to  the  removal  that  the  goods  should  be  paid  for^ 
and  the  plaintiff  was  not  ready  to  perform  his  part  by 
paying  on  the  10th  of  May.    As  to  the  enlargement  of  tim^ 
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by  paying  SIO  per  day,  that  was  nudum  pactum,  or  only 
goes  to  the  damages  if  defendant  should  claim  them  on  a 
resale.  Or  why  a  verdict  should  not  be  entered  for  defend- 
ant on  the  second  issue,  pursuant  to  leave  reserved,  on  the 
grounds  aforesaid;  or  why  a  new  trial  should  not  be  had, 
on  the  ground  that  the  damages  awarded  are  excessive. 

In  this  term,  McMichael  and  Kirkpatrick  shewed  cause. 
By  the  agreement  the  property  in  the  oats  passed  to  the 
plaintiff.  Defendant  could  not  properly  refuse  to  deliver 
the  oats  on  the  11th  of  May,  because  the  plaintiff  did  not 
pay  on  the  10th ;  his  offer  to  pay  on  the  11th  was  sufficient: 
Bosivellv.  Kilhorii,  15  Moore,  P.  C.  C.  309,  6  L  T.  N.  S.  79,  8 
Jur.  N.  S.  443, 10  W.  R.  517.  There  was  an  agreement  also 
that  SIO  a-day  should  be  paid  for  every  day's  delay  by  the 
plaintiff  to  take  the  oats  after  the  10th,  which  prevented 
defendant  from  terminating  the  contract,  and  gave  him  a 
remedy  only  for  the  penalty:  Bishop  v.  Craiushay,  3  B.  &  C. 
415;  Bateman  v.  The  Mid-Wales  R  W.Co.,  L.R.  1  CP.  499; 
Martindale  Y.  Smith,  1  Q.B.  389;  Smith's  Merc.  L.  600. 
Defendant  too  was  only  entitled  to  be  paid  when  he  deliv- 
ered the  oats  free  on  board,  which  he  did  not  do.  Such 
delivery  was  a  condition  precedent  on  his  part. 

Boyd  supported  the  rule.  The  distinction  is  between  a 
sale  of  specific  chattels  and  of  undefined  property.  No 
particular  oats  were  sold  by  defendant,  but  a  certain  quan- 
tity out  of  a  larger  bulk.  The  title  in  the  oats  never  passed 
to  the  plaintiff  The  warehouse  receipt,  which  is  in  defend- 
ant's name,  shews  defendant  never  parted  or  intended  to  part 
with  the  property  in  the  oats.  Time  was  the  essence  of 
the  contract;  defendant  was  not  bound  to  deliver  the  oats 
till  the  money  was  tendered  on  or  before  the  10th  of  May; 
the  tender  of  money  on  the  11th  was  too  late.  He  referred 
to  Benjamin  on  Sale  of  Personal  Property  244,  246,  289, 
558,  583,  623;  Griffiths  v.  Perry,  1  El.  &  El.  680;  Valpy 
V.  Oakeley,  1-6  Q.B.  941;  Page  v.  Coiuasjee  Eduljee,  L.  R.  1 
P.  C.  127;  Brandt  v.  Bowlhy,  2  B.  &  Ad.  932;  Wait  v. 
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Baker,  2  Ex.  1;  Shepherd  v.  Harrison,  17  W.  R.  609,  L.  R. 
4  Q.  B.  196,  493;  Cowasjee  v.  Thompson,  5  Moore  P.  C.  C. 
165;  Craven  v.  Ryder,  6  Taunt.  433;  Ruck  v.  Hatfield,  5 
B.  &  Al.  632;  Paton  v.  Currie,  19  U.  C.R.  888;  Godts  v. 
Rose,  17  C.  B.  229. 

Adam  Wilson,  J. — The  evidence  shewed  a  complete 
contract  between  the  parties.  It  was  in  terms  contained 
in  defendant's  letter  of  the  12th  April,  1867.  The  plaintiff 
made  the  required  deposit  of  $500.  It  was  a  contract  for 
the  delivery  of  10,000  bushels  of  oats,  not  separated  or 
distinct  or  capable  of  being  distinguished  from  any  other 
similar  quantity  or  bulk  of  oats.  No  property  therefore 
passed  in  them  to  the  plaintiff :  Wait  v.  Baker,  2  Ex.  1 ; 
Godts  V.  Rose,  17  C.  B.  229;  Dixon  v.  Yates,  5  B.  &  Ad. 
314;  Boswell  v.  Kilhorn,  8  Jur.  N.  S.  443. 

The  warehouse  receipt  of  the  7th  May,  1867,  stating 
that  the  warehouseman  had  in  his  store  10,000  bushels  of 
oats  subject  to  defendant's  order,  "set  apart  as  having  been 
sold  to  the  plaintiff,"  did  not  divest  the  property  from 
defendant  and  pass  it  to  the  plaintiff ;  firstly,,  because 
it  was  expressly  held  subject  to  defendant's  order,  and  he 
never  intended  to  part  with  his  property  in  the  oats,  and 
could  not  be  required  to  do  so  till  he  was  paid ;  secondly, 
the  transaction  between  defendant  and  the  warehouse- 
man was  not  binding  on  the  plaintiff,  for  he  had  still  to 
say  whether  he  would  or  would  not  accept  of  the  specific 
appropriation  so  made  for  him  :  Craven  v.  Ryder,  6  Taunt. 
433 ;  Ruck  v.  Hatfield,,  5  B.  &  Al.  632  ;  Brandt  v.  Bowlby, 
3  B..&;  Ad.  932  ;  Shepherd  v.  Harrison,  Weekly  notes,  p. 
7,  23rd  January,  1869,  (a).  Wait  v.  Baker,  2  Ex.  1 ;  and 
Godts  V.  Rose,  17  C.  B.  229,  are  authorities  in  support  of  the 
first  proposition;  and  Dixon  v.  Yates,  5  B.  &5  Ad.  314: 
Godts  y.  Rose,  17  C.  B.  229  ;  Boswell  v.  Kilhorn,  8  Jur. 
N.  S.  443,  are  authorities  in  favour  of  the  second  pro- 
position.   When  the  j)roperty  passes  by  the  contract  the 


(a)  Since  reported  in  Q.  B.  and  Ex.  Ch.,  L.  K.  4  Q.  B.  196,  493. 
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vendor  cannot  rescind  it  on  non-payment  of  the  price,  but 
this  is  only  applicable  to  specific  ascertained  chattels,  and 
not  to  undefined,  undistinguished  property  :  Martindale 
V.  Smith,  1  Q.  B.  389  ;  Page  v.  Cowasjee  Eduljee,  L.  R.  1 
R  C.  127. 

In  the  latter  case  the  title  to  the  goods  not  having 
passed  out  of  the  contractor  or  vendor,  there  is  nothing  to 
prevent  him  from  selling  them,  even  wrongfully,  as  in 
Wait  V.  Baker,  2  Ex.  1,  or  in  rescinding  the  contract  when 
time  is  of  the  essence  of  the  contract,  or  after  the  lapse 
of  a  reasonable  time  for  its  performance,  if  no  certain  time 
has  been  fixed. 

In  this  case  the  defendant  by  his  contract  was  bound  to 
deliver  the  oats,  provided,  among  other  stipulations,  "  the 
shipment  was  not  delayed  beyond  the  10th  May  ensuing." 
The  plaintiff"  was  not  ready  to  take  a  delivery  on  that 
day  because  he  was  not  prepared  to  pay,  and  did  not  offer 
to  pay,  and  the  defendant  claims  therefore  that  he  was 
justified  in  not  delivering  because  he  was  not  paid. 

But  this  depends  on  whether  he  had  any  precedent  act 
to  do  to  entitle  him  to  call  for  payment. 

He  was  to  deliver  the  oats  free  on  board  at  Kingston. 
Had  he  to  put  the  goods  on  board  the  vessel  which  was 
lying  at  the  wharf  to  receive  them,  and  which  he  was 
requested  to  do  on  the  10th  May,  before  he  could  require 
the  money  to  be  paid  to  him ;  or  could  he  in  law  demand 
payment  to  be  first  made  to  him  ? 

If  his  contract  had  been  to  deliver  the  oats  at  a  par- 
ticular place,  say  at  Toronto,  he  must  have  had  the  oats  at 
such  place  ready  to  deliver  to  the  plaintiff".  Is  there  any 
difference  between  a  contract  to  deliver  free  on  board,  a 
vessel  and  free  at  such  a  place  ? 

In  Green  v.  Sichel,  6  Jur.  N.  S.  827,  7  C.  B.  N.  S.  747,  it 
is  considered  the  duty  of  the  seller  to  place  the  goods  on 
board  before  he  can  demand  payment. 

In  many  cases  it  has  been  contended  that  putting  the 
goods  "  free  on  board,"  even  in  a  general  vessel,  has  of 
itself  passed  the  property  to  the  purchaser — that  it  was 
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equivalent  to  a  delivery  of  them  into  his  storehouse  : 
Ruck  V.  Hatfield,  5  B.  &  AL  632.  And  in  Browne  v.  Hare, 
3  H.  &.  N.  484,  it  seems  to  have  been  the  opinion  of  the 
court  that  this  is  what  the  purchaser  was  entitled  to  claim. 

But  the  cases  of  Graven  v.  Ryder,  6  Taunt.  423 ;  Ruck 
v.  Hatfield,  just  mentioned ;  Wait  v.  Baker,  2  Ex.  1 ;  Van/ 
Gasteel  v.  Booker,  2  Ex.  699  ,  Turner  v.  Trustees  of  the 
Liverpool  Bocks,  6  Ex.  543 ;  Schotsman's  v.  Lancashire, 
c&c.  Railway  Go.,  L.  R.  2  Ch.  App.  332;  Berndtson  v. 
Strang,  L.  R.  4  Eq.  481,  are  quite  the  other  way,  and 
shew  that  even  a  delivery  on  board  the  purchaser's  own 
ship  will  not  pass  property  in  the  goods  to  him  if  the 
seller  take  the  bill  of  lading  in  his  own  name,  which  he 
is  entitled  to  do  if  he  has  not  been  paid,  and  if  he  is  to  be 
paid  before  the  absolute  delivery. 

If  the  agreement  here  had  been  to  deliver  free  on  board 
upon  payment  of  the  balance  of  the  price,  payment  must 
first  have  been  made  by  the  plaintiff  before  the  defendant 
could  be  required  to  put  the  oats  on  board. 

In  Bartlett  v.  Holmes,  13  C.  B.  630,  an  engagement  to 
deliver  "free  of  all  charges  into  boats"  on  the  presentation 
of  a  certain  document,  was  held  to  be  a  contract  requiring  the 
document  to  be  given  up,  not  merely  shewn  to  the  shipper, 
before  he  could  be  called  upon  to  put  the  goods  on  board. 
It  was  said  on  one  side-,  "Was  the  defendant  to  part  with 
his  document  of  title  before  he  received  the  iron  ?"  And  it 
was  answered  on  the  other,  "Were  the  shippers  not  to  have 
the  voucher  until  the  last  boat  load  was  delivered  ?" 

Jervis,  C.  J.,  said  :  "  Confidence  must  be  placed  some- 
where with  regard  to  the  custody  of  the  document  whilst 
it  is  being  acted  upon;  and  it  seems  to  me  to  be  manifestly 
more  reasonable  and  convenient  that  it  should  in  this  case 
be  placed  in  the  party  who  is  called  upon  to  act  on  the 
order.  Upon  another  ground  this  occurs  to  me  to  be  the 
proper  construction.  It  was  conceded  that  the  shippers 
would  be  entitled  to  have  the  warrant  handed  over  to  them 
when  the  delivery  was  completed.  Upon  what  word  in 
the  warrant  would  they  be  entitled  to  it  at  that  period? 
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Clearly  upon  the  construction  which  fairly  belongs  to  the 
-wordi  'presentation.  If  so,  I  see  no  reason  why  a  different 
sense  should  be  put  on  the  word  before  complete  delivery. 
There  can  be  no  reason  why  the  word  should  be  construed 
to  mean  shelving  before  or  during  the  delivery  of  the  iron, 
and  delivering  up  after  the  whole  of  the  iron  has  been 
parted  with." 

Oresswell,  J.,  said,  "Where  a  party  has  undertaken  to 
pay  money  or  to  deliver  goods  pursuant  to  a  written  order, 
upon  its  being  duly  endorsed  and  presented  to  him,  I  think 
he  is  entitled  to  the  absolute  possession  of  the  document 
before  he  can  be  called  on  to  part  with  the  money  or  goods, 
just  as  if  it  had  been  an  order  delivered  by  word  of  mouth." 
Williams,  J.,  was  of  opinion  that  the  order,  if  delivered  to 
the  shippers,  would  be  a  mere  escrow  in  their  hands  until 
complete  delivery  of  the  iron. 

There  can  be  no  doubt  that  on  a  contract  to  deliver  free 
on  board,  it  is  the  duty  of  the  seller  to  place  the  goods  on 
board  at  his  own  expense  and  risk.  The  case  of  Covjasjee 
V.  Thompson,  5  Moo.  P.  C.  165,  and  the  cases  generally 
shew  this. 

In  Craven  v.  Ryder,  6  Taunt.  433,  the  contract  to  de- 
liver free  on  board  required  the  plaintijff  to  put  on  board 
before  payment,  because  the  sale  was  at  a  two  months' 
w  credit. 

In  Ruck  V.  Hatfield,  5  B.  &  Al.  632,  the  sale  was  free 
on  board.  The  seller  delivered  on  board,  and  to  secure 
payment  he  demanded  the  shipping  receipts  in  his  own 
name.  It  does  not  appear  when  or  how  payment  was  to 
be  made,  nor  whether  there  were  special  circumstances 
which  compelled  the  seUer,  as  a  condition  precedent,  to 
put  on  board. 

In  Wait  V.  Baker,  2  Ex.  1,  the  contract  was  to  sell  free 
on  board  "  for  cash,  on  handing  bills  of  lading  or  accept- 
ance at  two  months,"  so  that  the  seller  had  of  course  to 
deliver  on  board  before  he  could  o^et  his  bill  of  ladinof,  and 
-  to  hand  it  over  before  he  could  require  payment.  See  also 
Wilmshurst  v.  Boiuker,  5  Bing.  N.  C.  541. 
23 — VOL.  XXIX  XJ.C.R. 
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In  Cowasjee  v.  Thompson,  5  Moo.  P.  C.  C.  165,  the  sale 
was  free  on  board,  to  be  paid  for  by  cash  or  bills  at  the 
option  of  the  purchaser.  The  sellers  delivered  on  board  and  - 
apprised  the  purchaser  of  the  same.  The  purchaser  then 
elected  to  pay  by  bill.  It  appears  to  have  been  assumed 
that  the  sellers  were  bound  to  deliver  on  board  before 
demanding  payment. 

In  Browne  v.  Hare,  8  H.  N.  484,  the  sale  v^as  free  on 
board,  to  be  paid  for  on  delivery  to  defendant  of  the  bills 
of  lading  by  bills  of  exchange.  The  sellers  were  therefore 
bound  to  put  the  goods  on  board  before  demanding  pay- 
ment. The  term  "  free  on  board "  is  considered  in  this 
case  to  mean  putting  the  goods  when  on  board  in  the 
absolute  control  of  the  buj^er. 

In  Green  v.  Sichel,  7  C.  B.  N.  S.  747,  the  term  is  similarly 
construed.  The  court  there  acted  on  the  finding  of  the 
jury,  that  by  the  custom  of  trade  the  price  of  goods  to  be 
delivered  f  o.  b.  is  not  payable  till  the  goods  are  put  on 
board  pursuant  to  the  vendor's  contract,  and  the  buyer  has 
been  certified  of  that  fact. 

In  Berndtson  v.  Strang,  L.  R.,  4  Eq.  481,  the  contract 
was  to  deliver  free  on  board,  payable  by  the  buyer's 
acceptance  at  six  months  from  the  date  of  the  bills  of 
lading,  so  that  the  seller  had  plainly  to  deliver  on  board 
before  payment,  or  even  before  getting  the  acceptance,  as  '* 
the  acceptance  was  to  be  at  a  period  of  credit  to  be  com- 
puted from  the  date  of  the  bills  of  lading. 

The  case  in  7  C.  B.  N.  S.  747,  is  the  only  one  which  ex- 
pressly touches  the  question  whether  the  seller  is  or  is  not 
bound  to  deliver  the  goods  on  board  before  he  can  demand 
payment  on  a  contract  to  deliver  free  on  board,  and  there 
the  question  was  determined  on  the  finding  of  the  jury  that 
such  was  the  custom  of  trade. 

No  doubt  it  is  the  seller's  duty  to  deliver  on  board  at 
his  own  cost,  but  is  he  bound  to  do  so  before  payment  ? 

If  the  buyer  were  really  to  be  considered  as  the  shipper 
in  such  a  case,  according  to  Cowasjee  v.  Thompson,  (which 
does  not  seem  to  be  the  law  from  the  other  cases  before 
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mentioned)  he  would  be  substantially  the  owner  of  the  goods 
while  shipment  was  going  on,  though  his  claim  to  be  owner 
would  perhaps  not  be  absolute  until  he  had  paid  for  the 
goods ;  but  he  is  not  the  shipper. 

The  case  of  Bartlett  v.  Holmes,  is  not,  I  think,  consis- 
tent with  the  finding  of  the  jury  in  Green  v.  Sichel.  In 
the  former  of  these  cases  the  contract  was  to  deliver  "  free 
of  all  charge  into  boats,"  substantially  the  same  as  "  free 
on  board."  This  was  to  be  done  "  on  the  presentation  of 
this  document,"  that  is  delivering  it  up  to  the  shipper 
before  shipment,  which  must  be  the  same  in  construction 
as  if  it  had  been  to  do  so  on  payment  of  the  price,  and 
which  by  the  same  reasoning  would  therefore  require  the 
pajrment  to  be  first  made. 

No  doubt,  on  a  contract  to  deliver  goods  generally  at  a 
certain  price,  the  delivery  could  not  be  enforced  without 
payment  being  made  at  the  same  time;  they  would  be 
contemporaneous  acts  :  Bloxam  v.  Saunders,  4  B.  &  C. 
941.  But  if  the  delivery  would  occupy  much  longer  than 
it  would  take  to  make  the  payment,  they  could  not  be 
simultaneously  done.  In  such  a  case  "  confidence  must  be 
placed  somewhere,"  and,  as  the  Chief  Justice  said  in  Bart- 
lett V.  Holmes,  "  it  seems  to  me  to  be  manifestly  more  rea- 
sonable and  convenient  that  it  should  in  this  case  be 
placed  in  the  party  who  is  called  upon  to  act  on  the  order." 

If  this  case  give  the  rule  correctly,  it  ap})ears  to  me  to 
govern  our  decision,  although  I  do  not  clearly  see  the 
distinction  between  a  contract  to  deliver  goods  which  are 
at  one  place  at  another,  in  which  case  the  seller  must  con- 
vey them  at  his  own  hazard  to  the  place  for  delivery,  and 
a  contract  to  deliver  goods  which  are  in  a  warehouse  free 
on  board  a  vessel  lying  fifty  feet  off". 

Green  v.  Sichel  finds  the  custom  to  be  one  way  in  regard 
to  the  latter  species  of  contract,  Bartlett  v.  Holmes  finds 
the  law  to  be  the  other  way. 

The  seller  in  such  a  case  too  has  something  to  do,  to  put 
on  board,  before  he  can  strictly  make  a  tender  or  require 
the  other  to  take  the  goods  or  to  pay  for  them. 
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But  may  he  not  say  he  is  able  forthwith  to  deliver  by 
putting  on  board,  just  as  he  would  ])e  able  forthwith  to 
deliver  at  his  warehouse  on  a  contract  for  general  delivery^ 
whenever  he  is  paid  ? 

If  the  contract  were  to  deliver  goods  on  to  the  buyer's 
waggon  at  the  warehouse  door,  must  the  seller  actually 
put  the  goods  on  the  waggon  before  he  can  ask  for  pay- 
ment ?  Is  not  this  just  the  same  as  an  ordinary  agreement 
ta  deliver,  that  is,  on  being  first  paid,  with  the  duty  super- 
added of  the  seller  conveying  the  goods  at  his  own  expense 
after  payment  made,  and  putting  them  on  the  waggon  ? 

It  is  certainly  more  convenient  that  the  money  should 
be  paid  before  the  goods  are  removed  on  board  the  ship, 
for  the  money  is  easily  paid,  while  10,000  bushels  of  oats 
are  bulky  and  expensive  to  ship,  and  if  not  taken  then  by 
the  buyer  have  to  be  unshipped  and  stored  again  by  the 
seller  at  a  heavy  cost. 

On  the  whole,  I  am  inclined  to  the  opinion  that  when 
goods  are  to  be  delivered  free  on  board  for  cash,  at  the 
place  where  the  goods  are,  the  piirchaser  must  pay  or 
tender  the  price  of  the  goods  before  he  can  require  the 
seller  to  put  them  on  board;  and  as  this  was  not  done  in 
the  present  case,  the  plaintiff  is  not  entitled  to  recover, 
for  he  made  no  tender  of  the  money  till  after  the  10th 
of  May. 

Richards,  C.  J.,  concurred. 

Morrison,  J. — I  join  in  the  judgment  just  delivered,  as 
I  do  not  feel  strong  enough  to  warrant  me  in  dissenting 
from  it. 

I  am  considerably  embarrassed  by  the  various  decisions, 
and  I  entertain  serious  doubt  of  the  result  arrived  at — viz., 
that  when  goods  are  to  be  delivered  free  on  board,  the 
purchaser  must  pay  or  tender  the  price  of  the  goods  before 
he  can  require  the  seller  to*  put  them  on  board.  I  am 
rather  inclined  to  think  that  the  seller  is  bound  to  put  the 
goods  on  board  by  his  contract;  that  in  an  action  for  a  breach 
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of  it,  in  not  delivering  the  goods,  it  would  not  be  necessary 
for  the  buyer,  in  order  to  maintain  his  action,  to  shew  a 
payment  or  tender  of  the  amount  stipulated,  unless  the 
goods  were  first  placed  free  on  board. 

Rule  absolute,  (a) 


Regina  v.  Tierney  et  al. 

Indictment  for  having  counterfeit  foreign  coin,  ^'c  — Demurrer — Consol,  Stat. 
O.  ch.  90,  sees.  18,  16. 

Sec.  18  of  Consol.  Stat.  C.  ch.  90,  makes  it  an  offence  to  havepossession 
of  any  coin  counterfeited  to  resemble,  or  any  dies  for  the  purpose  of 
imitating,  any  foreign  gold  or  silver  coin  described  in  the  16th  section 
of  the  act.  The  gold  or  silver  coin  there  described  are  any  coin  of 
coarse  gold  or  silver  resembling  any  coin  made  by  the  authority  of 
any  foreign  state  and  then  actually  current  there,  though  not  current 
by  law  in  this  province. 

An  indictment  under  this  section  alleged,  that  there  was  a  certain  silver 
coin  known  as  half-a-dollar  struck  by  and  current  in  the  United  States, 
though  not  current  by  law  in  this  province,  and  that  the  defendants 
had  in  their  possession  counterfeited  coin,  each  piece  resembling  a  piece 
of  the  current  coin  of  the  United  States  of  the  value  of  fifty  cents,  and 
called  therein  half-a-dollar,  and  also  dies  used  to  counterfeit  the  current 
silver  coin  of  the  United  States,  called  half-a-dollar,  &c. 

Held,  on  demurrer,  that  the  indictment  was  bad,  for  not  alleging  that  the 
counterfeit  coin  which  the  defendants  had  resembled  some  gold  or  silver 
coin  of  the  United  States  ;  but  that  the  allegation  as  to  the  dies  was 
Eutficient,  without  alleging  that  the  silver  coin  was  not  current  in  this 
province. 

The  judgment  given  was  that  the  indictment  be  quashed,  so  that  another 
indictment  might  be  preferred,  not  that  defendants  be  discharged. 

In  this  case  a  true  bill  was  found  against  the  defendants 
at  the  last  Ottawa  assizes,  for  having  in  their  possession 
counterfeit  coin,  &c.    The  indictment  was  as  follows  : 

The  jurors  for  our  Lady  the  Qaeenupon  their  oath  present,  that  in 
a  certain  foreign  state,  to  wit  the  United  States  of  America,  there  was 
before  and  at  the  time  of  the  committing  of  the  offence  hereinafter 
mentioned,  a  certain  silver  coin  commonly  called  and  known  as  harf-a- 
dollar,  struck  under  the  authority  of  the  government  of  the  said  foreign 
state,  and  then  actually  current  in  the  country  of  the  said  foreign  state, 
although  not  current  by  law  in  the  Province  of  Ontario.  And  the 
jurors  aforesaid  o;i  their  oath  aforesaid  do  further  present,  that  John 
Tierney,  Michael  Tierney,  Murtagh  Tierney,  and  Daniel  Buckley,  well 
knowing  the  premises,  on  the  twenty-seventh  day  of  November,  m  the 
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year  of  our  Lord  . one  thousand  eight  hundred  and  sixty-seven,  to  wit,  at 
the  township  of  Nepean,  in  the  County  of  Carleton,  five  hundred  pieces 
of  false  and  counterfeited  coin,  each  piece  thereof  resembling  a  piece  of 
the  current  coin  of  the  said  United  States  of  America,  made  and  coined 
under  the  authority  of  the  said  United  States,  of  the  value  therein  of  fifty 
cents  each,  and  called  therein  half-a-dollar,  and  then  actually  current  in 
the  said  United  States  of  America,  and  also  five  dies,  five  presses,  five 
moulds,  five  matrixes,  five  instruments,  five  machines,  five  tons  of  metal, 
and  five  tons  of  material,  used,  constructed,  devised,  and  adapted  and 
designed  for  the  purpose  of  counterfeiting  and  imitating  the  current 
silver  coin  of  the  said  United  States  of  America,  made  and  coined  under 
the  authority  of  the  government  of  the  said  foreign  state,  and  then 
actually  current  in  the  country  of  the  said  foreign  state,  and  of  the  value 
therein  of  fifty  cents  each,  and  therein  called  a  half-dollar,  knowingly, 
unlawfully,  falsely  and  deceitfully,  (and  not  for  any  known  or  lawful 
purpose)  had  in  their  custody  and  possession,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity. 

The  case  came  on  for  trial  at  Ottawa,  before  Morrison,  J., 
when  the  defendants,  upon  their  arraignment,  demurred  to 
the  indictment.  The  Crown  joined  in  demurrer,  and  the 
indictment  &c.,  being  removed  by  certiorari  into  this  court, 
the  case  was  argued  last  term. 

J.  H.  Cameron,  Q.  C,  for  the  demurrer.  The  offence 
created  by  Consol.  Stat.  C.  ch.  90,  sec.  18,  under  which  the 
indictment  is  framed,  is  the  having  in  possession  coin 
counterfeited  to  resemble,  or  dies,  (Sec,  for  the  purpose  of 
imitating,  any  foreign  gold  or  silver  coin  described  in  the 
16th  section;  and  that  section  speaks  of  any  coin  of  coarse 
gold  or  silver,  or  of  base  metal,  resembling  any  coin  made 
by  authority  of  and  current  in  any  foreign  state,  although 
not  current  by  law  in  this  province.  The  coin  which 
defendants  are  charged  here  with  having  is  not  alleged  to 
have  been  either  gold  or  silver,  nor  is  it  alleged  that  it  was 
not  current  in  this  province,  and  this  last  objection  applies 
to  the  dies  as  well.  The  offence  charged,  therefore,  is  not 
brought  within  the  statute.  It  is  no  offence,  under  this 
statute,  to  counterfeit  a  foreign  coin  unless  then  current  in 
the  foreign  country  and  not  current  in  this  province. 

Read,  Q.  0.,  contra.  The  whole  indictment  must  be 
read  together.     It  begins  by  stating  that  there  was  a 


REGINA  V.  TIERNEY  ET  AL. 


183 


certain  silvei'  coin  known  as  half-a  dollar  current  in  the 
United  States ;  and  then  follows  the  averment  that  defend- 
ants had  in  their  possession  pieces  of  coin  each  resembling 
a  piece  of  the  current  coin  of  the  United  States,  and  called 
therein  half-a-dollar.  This  plainly  charges  the  defendants 
with  having  the  silver  coin  known  as  half-a-dollar;  But, 
admitting  the  charge  as  to  the  coin  to  be  defective,  the 
indictment  is  not  necessarily  bad.  The  charge  as  to  the 
dies  is  sufficient,  for  it  expressly  states  that  they  were  in- 
tended to  imitate  silver  coin,  and  the  allegation  that  such 
coin  was  not  current  in  this  province  is  not  required.  The 
statute  makes  that  no  part  of  the  offence,  but  the  effect  is 
to  make  it  criminal  to  have  or  imitate  the  coin  described 
even  if  such  coin  be  not  current  here.  Then,  if  an  offence 
as  to  the  dies  is  well  charged,  it  will  sustain  the  indictment, 
though  the  charge  as  to  the  coin  be  defective.  Each  charge 
might  have  formed  a  separate  count.  In  that  case  a  fault 
in  one  count  would  not  affect  the  other  :  Chitty  Crim.  L. 
vol.  I.,  249 ;  Bex  v.  Fuller,  1  B.  &  P.  187,  and  there  is  no 
reason  why  a  different  rule  should  prevail  because  they  are 
both  joined  in  the  same  count.  On  a  charge  of  stealing 
several  articles  proof  of  any  one  will  suffice,  and  so  on  a 
charge  of  having  several  articles  in  possession,  when  all  are 
prohibited.  Regina  v.  Bond,  1  Den.  C.  C.  517,  goes  to  shew 
that  several  offences  laid  in  one  count  should  be  regarded 
as  if  in  separate  counts.'  The  demurrer  therefore  is  no 
answer  to  that  part  of  the  indictment  as  to  the  dies,  which 
is  complete  in  itself,  and  states  an  offence  within  the 
statute :  Bex  v.  Benfield,  2  Burr.  986 ;  Begina  v.  Fader- 
man,  1  Den.  C.  C.  569  ;  Slade  v.  Haiuley,  13  M.  &  W.  757 ; 
Bex  V.  Taylor,  3  B.  &  C.  502. 

Morrison,  J.,  delivered  the  judgment  of  the  court. 

The  defendants  are  indicted  under  the  provisions  of  the 
18th  .section  of  Consol.  Stat.  C.  ch.  90,  which  enacts, 
"  That  if  any  person  knowingly,  and  except  for  some  known 
and  lawful  purpose,  has  in  his  possession  or  custody  any 
forged,  false,  or  counterfeited  piece  or  coin,  counterfeited 
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to  resemble  any  foreign  gold  or  silver  coia  described  in  the 
16tii  section  of  this  act,  or  any  die,  press,  mould,  matrix, 
tool,  or  instrument  or  machine,  metal  or  material  of  an}^ 
kind  used,  constructed,  devised,  adapted,  or  designed  for 
fche  purpose  of  imitating  [any  foreign  gold  or  silver  coin 
described  in  the  said  section,  such  offender  shall,  for  the 
first  offence,  be  guilty  of  a  misdemeanour,"  &c. 

The  gold  or  silver  coin  described  in  the  16th  section  are, 
any  coin  of  coarse  gold  or  silver,  or  of  base  metal,  resem- 
bling any  coin  made,  coined  or  struck  by  or  under  the 
authority  of  any  foreign  prince  or  state,  and  then  actually 
current  in  the  dominions  or  country  of  such  prince  or  state^ 
although  not  current  by  law  in  this  province." 

The  objections  taken  to  the  indictment  are,  that  the 
counterfeit  coin  the  defendants  are  charged  with  having 
in  their  possession  is  not  described  as  resembling  any 
gold  or  silver  coin,  but  it  merely  alleges  the  coin  to  be 
resembling  current  coin  of  the  United  States,  and  further 
omits  to  state,  as  mentioned  in  the  statute,  "  although  not 
current  by  law  in  this  province  ; "  and  then  as  to  the  dies^ 
&c.,  although  it  is  alleged  they  are  for  the  purpose  of 
counterfeiting  silver  coin  of  the  United  States,  and  current 
in  that  country,  yet  it  is  not  stated  "  although  not  current 
by  law  in  this  province,"  as  required  by  the  act. 

It  is  quite  clear  that  the  offence  created  by  the  statute 
is  the  having  in  possession  counterfeit  coin  resembling 
some  of  the  gold  or  silver  coins  referred  to  in  the  16th 
section  of  the  act.  The  indictment  only  alleges  that  the 
counterfeit  coin  resembled  a  current  coin  of  the  United 
States,  which  may  refer  to  a  coin  of  copper,  not  silver  or 
gold,  the  having  of  which  is  not  made  an  offence  by  the 
statute. 

It  is  true  the  recital  in  the  previous  part  of  the  indict- 
ment refers  to  gold  or  silver  coin  of  the  United  States,  but 
on  examination  it  does  not  help  the  subsequent  part  of  the 
indictment. 

In  2  Hale,  P.O.  170,  it  is  laid  down,  "An  indictment 
grounded  upon  an  offence  made  by  Act  of  Parliament  must 
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by  express  words  bring  the  offence  within  the  substantial 
description  made  in  the  Act  of  Parliament,  and  those  cir- 
cumstances mentioned  in  the  statute  to  make  up  the  offence 
shall  not  be  supplied  by  the  general  conclusion  contra 
formam  statute 

And  Mr.  Chitty,  in  his  work  on  pleading,  Vol.  I.,  p.  235, 
says,  "The  observations  of  Lord  Chief  Justice  DeGrey  on 
the  structure  of  an  indictment  are  very  forcible  :  '  The 
charge  must  contain  such  a  description  of  the  injury  oj- 
crime,  that  the  defendant  may  know  what  injury  or  crime 
it  is  which  he  is  called  upon  to  answer,  that  the  jury  may 
appear  to  be  warranted  in  their  conclusion  of  guilty  or  not 
guilty  upon  the  premises  delivered  to  them,  and  that  the 
court  may  see  such  a  definite  injury  or  crime  that  they 
may  apply  the  remedy  or  the  punishment  which  the  law 
prescribes.  The  certainty  essential  to  the  charge  consists 
of  two  parts:  the  matter  to  be  charged,  and  the  manner  of 
charging  it'":  Rex  v.  Home,  Cowp.  C82,  683.  And,  on 
referring  to  the  report,  the  Chief  Justice  further  says:  "As 
to  the  matter  to  be  charged,  whatever  circumstances  are 
necessary  to  constitute  the  crime  imputed,  must  be  set  out; 
and  all  beyond  are  surplusage.  *  *  *  Where  the  circum- 
stances go  to  constitute  a  crime,  they  must  be  set  out." 

And  in  2  Hawk.  ch.  25,  sec.  57,  it  is  said  that  "it 
hath  been  adjudged  that  an  indictment  for  traitorously 
coining  alchemey  like  to  the  King's  money,  without  shewing 
what  money,  is  insufficient,  of  which  this  seems  to  be  tlie 
plainest  reason,  that  it  appears  not  whether  it  was  made 
like  to  the  King's  gold  or  silver  coin,  or  only  like  to  that 
in  brass  or  copper,  &;c.,  and  if  it  were  made  like  to  that  of 
the  latter  kind  only,  it  seems  that  the  offence  could  not 
amount  to  treason." 

Now  in  this  case  one  of  the  circumstances  necessary  to 
constitute  the  crime  is,  that  the  counterfeit  coin  which  the 
prisoners  are  charged  with  having  in  their  possession  must 
resemble  some  gold  or  silver  coin  mentioned  in  the  statute. 
That  circumstance  must  appear  in  the  indictment,  other- 
wise it  does  not  disclose  an  offence  within  the  statute.  The 
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indictment  omits  the  allegation,  and  in  our  opinion  it  is 
in  that  respect  bad  and  defective. 

Then  as  to  the  charge  and  allegation  with  respect  to 
the  having  possession  of  dies,  &c.,  it  was  contended  that, 
although  the  indictment  properly  charges  that  the  dies, 
&c.,  were  designed  and  adapted  for  counterfeiting  and 
imitating  gold  and  silver  coins  of  the  United  States,  that 
part  of  the  charge  was,  nevertheless,  defective  and  bad, 
because,  after  averring  that  the  coin  was  current  in  the 
United  States,  it  omitted  to  add  "although  not  current  by- 
law in  this  province."  We  see  nothing  in  the  objection. 
We  do  not  think  it  is  essential  that  these  words  should 
appear  in  the  indictment.  The  intention  of  the  legislature 
in  using  these  words  in  the  statute  was,  to  indicate  that 
the  having  possession  of  such  dies,  &c.,  would  be  an  oflfence 
whether  the  foreign  coins  they  were  designed  to  resemble 
were  coins  current  or  not  current  in  the  province.  It 
certainly  would  not  be  necessary  to  prove  that  they  were 
not  current  on  the  trial,  that  circumstance  not  being  neces- 
sary to  constitute  the  offence. 

On  the  whole,  we  are  of  opinion  that  the  objection  taken 
to  the  indictment  should  prevail,  and  the  only  question 
remaining  is  what  judgment  we  should  give.  Mr.  Stephen, 
in  his  treatise  on  Criminal  Law,  p.  285,  says,  "If  a  demurrer 
to  the  indictment  or  information  be  determined  for  the 
defendant,  the  judgment  is  that  he  be  dismissed  and  dis- 
charged, or  if  on  a  mere  formal  objection  that  the  indict- 
ment be  quashed."  We  have  considered  the  matter,  and  we 
are  of  opinion  that  in  this  case  the  indictment  should  be 
quashed  for  insufficiency,  so  that  the  Crown  may,  if  it 
thinks  proper,  prefer  another  indictment :  See  Rex  v.  Had- 
dock, Andrew  147 ;  Vaux's  case,  4  Rep.  45a,  note  c,  and 
cases  referred  to. 

Judgment  for  the  Crown. 
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Turner  v.  Bowerman. 

Sale  of  goods — Misrepresentalion — Repleader. 

The  plaintiff  having  sued  upon  a  promissory  note  and  on  the  common 
counts  for  goods  sold  and  delivered,  &c.,  defendant  pleaded  to  the 
whole  declaration,  that  the  goods  were  sold  on  credit,  and  before 
it  had  expired  the  plaintiff  accepted  from  him  a  less  sum  in  full 
satisfaction. 

Issue  having  been  taken  on  this  plea,  it  appeared  that  the  planitiff  had 
settled  for  half  the  amount,  and  given  a  receipt  in  full  to  M.,  the 
defendant's  brother-in-law,  who  paid  it ;  but  this  settlement  was 
brought  about  by  a  letter  from  M.  to  the  plaintiff,  saying  that  he  had 
just  heard  from  the  defendant,  who  was  in  New  York  and  on  his  way  to 
California,  and  had  placed  means  v\'ithin  his  reach  to  pay  50c.  in  the 
$1,  which  the  writer  offered  in  full.  There  was  strong  ground  for 
supposing  the  defendant  never  was  in  New  York  or  intended  to  go  to 
California.  The  jury  having  found  for  the  plaintiff  for  the  half  of  the 
debt  unpaid — 

Held,  that  the  plea  should  have  been  demurred  to,  as  pleaded  to  the 
whole  declaration,  and  answering  only  the  claim  for  goods  sold  ;  but 
though  the  parties  had  treated  it  as  an  answer  to  the  action,  the  court, 
under  the  circumstances,  instead  of  so  amending  it,  directed  a  repleader, 
with  leave  to  the  plaintiff  to  reply  fraud  to  the  plea  when  amended. 

Semble,  that  the  settlement,  if  obtained  on  the  representation,  knowingly 
false,  that  defendant  was  in  New  York  and  on  his  way  to  California, 
would  not  bind  the  plaintiff ;  but,  quaere,  whether  the  plaintiff  could 
reply  the  fraud,  having  affirmed  the  settlement  by  receiving  and 
retaining  the  money. 

Action  on  a  promissory  note  made  by  defendant  pay- 
able to  the  plaintiff,  and  on  the  common  counts. 

Pleas  1 — Traverse  of  the  making  of  the  note.  2.  To  the 
common  counts,  never  indebted.  3.  To  both  counts,  pay- 
ment ;  and  4.  A  special  plea,  as  follows,  intended  to  be  to 
the  common  counts,  but  not  so  expressly  pleaded  :  That 
the  goods  were  sold  and  delivered  to  the  defendant  on 
certain  terms  of  credit ;  and  before  the  credit  expired,  and 
before  the  commencement  of  the  suit,  the'defendant  havino- 
disputed  the  amount  of  the  plaintiff's  claim  for  the  goods, 
it  was  agreed  between  ther_i,  to  settle  all  disputes,  that  in 
consideration  the  defendant  would  pay  and  advance  before 
the  term  of  credit  would  expire,  the  sum  of  $323,  being 
part  of  the  price  claimed  for  the  goods,  the  plaintiff  would 
accept  of  the  same  in  full  satisfaction  and  discharge  of  his 
claim.  And  the  defendant  alleges,  that  in  pursuance  of  the 
agreement  he  paid  tlie  sum  of  $323  to  the  plaintiff,  and  the 
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plaintiff  accepted  the  same  in  full  satisfaction  and  discharge 
of  his  said  claim. 
Issue. 

The  cause  was  tried  at  the  last  Brantford  assizes  before 
Richards,  C.  J. 

The  facts  appeared  to  have  been,  that  the  defendant,  who 
had  a  store  in  the  village  of  Mitchell,  in  the  county  of 
Huron,  about  the  end  of  December,  1867,  made  purchases 
of  goods  from  the  plaintiff.  He  paid  $400  in  cash,  and  he 
was  to  have  given  his  notes  at  three  and  four  months 
respectively  for  the  balance. 

The  first  note  at  three  months  was  given,  and  was,  on 
the  3rd  of  April,  1868,  renewed  for  $300,  at  two  months,  but 
the  portion  the  four  months  note  was  to  have  been  given 
for  was  never  secured  by  note.  If  a  note  had  been  given  for 
it,  it  would  not  have  been  due  till  about  the  1st  of  May,  1868. 

On  the  27th  of  April,  1868,  the  defendant,  through  his 
brother-in-law,  Joseph  P.  Morden,  agreed  with  the  plaintiff 
to  settle  for  the  amount  then  due,  which  was  stated  to  be 
$647.49,  at  the  rate  of  50c.  in  the  $1.  Mr.  Morden  paid 
this  amount  to  the  plaintiff,  and  the  plaintiff  then  gave  to 
him  a  receipt  for  $323,  "  in  full  of  all  debts,  dues,  and 
demands,  including  a  bank  note  of  $300,  made  by  P.  M. 
Bowerman,  dated  the  3rd  of  April,  1868,  at  two  months 
after  date." 

This  settlement  was  brought  about  by  a  letter,  dated 
21st  of  April,  written  in  Morden's  name,  but  it  was  not  said 
by  whom,  and  addressed  to  the  plaintiff.  It  was  as  follows : 

"  I  have  just  received  a  letter  from  Mr.  P.  M.  Bowerman, 
who  is  in  New  York.  He  wished  me  to  inform  you  that 
he  cannot,  in  justice  to  his  wife  and  family,  pay  all  he 
owes,  as  it  would  take  all  he  has.  All  he  wants  is,  that 
you  share  a  part  of  his  loss.  He  proposes  to  pay  50c. 
in  the  $1,  and  has  placed  the  means  within  my  reach  to 
settle  with  you  on  these  terms.  He  states  that  your  claim 
against  him  is  $640.  If  you  accept  these  terms  write  to 
me  at  once,  and  I  will  name  a  time  and  place  to  meet  you 
by  return  mail." 
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In  the  margin  was  written  P.  S. — Bowerman  is  on  his 
way  to  California." 

There  was  no  evidence  that  defendant  was  in  New  York, 
or  that  he  intended  to  go  to  California ;  and  there  was 
evidence  that  Turner  had  the  impression  at  the  time  that 
the  receipt  of  the  money  would  not  prejudice  him  as  to 
recovering  the  balance,  and  that  on  this  he  gave  the  receipt 
in  full. 

The  verdict  was  for  the  plaintiff  for  the  unpaid-half  of  the 
claim,  and  interest,  $342,  with  leave  to  defendant  to  move 
to  reduce  the  verdict,  or  to  enter  a  verdict  in  his  favour. 

In  Easter  term  last,  M.  C.  Cameron,  Q.C.,  obtained  a 
rule  accordingly. 

Nicholas  Miller  shewed  cause.  The.question  is  whether 
the  plea  of  accord  and  satisfaction  was  proved.  It  was 
proved  if  the  debt  compounded  for  Avas  not  due  at  the 
time  of  accord ;  it  was  not  proved  if  it  was  due,  or  if  any 
part  of  it  was  then  due  :  Nicksoii  v.  Jepson,  2  Stark.  227  ; 
Gardiner  v.  Ford,  13  CP.  446  ;  Holmes  v.  McDonell,  12 
U.  C.  R.  469 ;  Fitch  v.  Sutton,  5  East,  230. 

M.  G.  Cameron,  Q.C.,  contra,  referred  to  Cooper  v.  Parker, 
15  C.  B.  822. 

Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  fourth  plea  is  very  informally .  begun,  so  that  it  is 
not  quite  plain  whether  it  is  to  be  considered  as  a  plea  to 
the  whole  declaration  or  to  the  common  counts  only. 

The  third  plea  is  pleaded  to  the  whole  declaration.  The 
fourth  plea  begins,  "and  for  a  further  plea  the  defendant 
says,  that  the  said  goods  were  sold  and  delivered,"  &c. 

Now  the  first  count  is  on  a  promissory  note,  and  the 
second  count  consists  of  the  followiug  parts  :  1,  for  goods 
bargained,  sold  and  delivered ;  2,  for  money  due  on  an 
account  stated  ;  3,  for  interest  for  forbearance. 

The  Common  Law  Procedure  Act,  sec.  96,  enacts  that  a 
second  plea  may  be  in  this  form  :  "And  for  a  second  plea  to 
(stating  to  what  it  is  pleaded),  the  defendant  says  that,  &c." 
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This  plea,  according  to  the  general  rule,  being  pleaded 
to  the  whole  cause  of  action,  and  answering  only  a  part  of 
it,  should  have  been  demurred  to  :  Putney  v.  Swan,  2 
M.  &  W.  72 ;  Wood  V.  Farr,  5  Bing.  N.  C.  247 ;  Parratt 
V.  Goddard,  9  M.  &  W.  458 ;  Poulton  v.  Dolmage,  6  U.  C.  R. 
277 ;  Eddison  v.  Pigram,  16  M.  &  W.  137. 

It  plainly  does  not  answer  the  first  count  at  all,  nor  any 
part  of  the  second  but  the  portion  of  it  relating  to  goods 
sold  and  delivered. 

A  repleader  would  seem  to  be  the  formal  mode  of  cor- 
recting this  state  of  the  pleadings,  but  the  simplest  way 
of  doing  so  is  by  making  the  plea  at  once  applicable  to 
the  whole  declaration  in  substance,  as  it  professes  to  be  in 
form. 

The  parties  have  treated  it  as  a  plea  applicable  to  the 
whole  cause  of  action,  and  by  ma-king  it  so  we  shall  only 
be  making  it  that  which  the  parties  themselves  have  in 
fact  considered  it  to  be. 

But  the  question  is  whether  we  should  do  so,  or  whether 
we  should  order  a  repleader,  for  the  purpose  of  letting  in 
the  plaintiff,  if  he  should  be  advised,  to  reply  fraud  to  the 
amended  plea,  as  he  asked  to  be  allowed  to  do  at  Nisi 
-Prius.  We  do  not  say  the  plaintiff  could  so  reply  while 
he  has  affirmed  the  settlement  by  a  receipt  and  retention 
of  the  money  obtained  :  Clarke  v.  Dickson,  E.  B.  &;  E.  148 ; 
Feret  v.  Hill,  15  C.  B.  207 ;  Canham  v.  Barry,  15  C.  B.  597. 

The  conduct  of  the  defendant  does  not  seem  to  have 
been  fair  and  correct.  He  put  off  the  plaintiff  from  time 
to  time  by  a  promise  to  pay  him  the  proceeds  of  a  mort- 
giige  which  he  had  against  some  one  in  Seaforth.  He 
disposed  of  the  mortgage,  but  he  gave  the  plaintiff  no 
part  of  the  money  he  got  for  it.  He  soon  after  this  left 
the  village  of  Mitchell,  where  he  had  been  carrying  on 
business,  and  on  pretence  of  his  being  in  New  York,  and 
about  to  leave  for  California — for  it  is  manifest  it  was  a 
mere  scheme,  and  nothing  more,  to  impose  on  the  plaintiff — 
he  procured  the  plaintiff  to  take  one-half  of  his  claim  in 
discharge  of  the  whole ;  and  this  is  the  defence  he  sets  up 
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as  an  acquittance  from  the  rest  of  the  demand,  which  he 
certainly  got  value  for,  and  as  certainly  has  never  paid. 

It  is  impossible  to  look  #n  this  as  a  meritorious  defence. 
The  plaintiff,  too,  has  not  dealt  quite  fairly  with  the 
defendant,  for  though  he  promised  to  take  one-half  of  his 
debt  in  discharge  of  the  whole,  and  on  the  faith  of  his 
promise  got  the  money,  and  although  he  gave  a  written 
declaration  stating  this  to  be  the  fact,  it  is  to  be  inferred 
from  the  evidence  that  he  did  not  mean  to  be  bound  by 
his  promise  or  receipt,  but  to  take  what  he  could  get  and 
to  prosecute  for  the  rest,  though  that  prosecution  is  of 
course  grounded  on  the  violation  of  his  word. 

The  defendant  has  been,  so  far,  a  gainer  by  his  artifice. 
The  plaintiff,  on  the  contrary,  has  got  nothing  he  was  not 
entitled  to.  If  the  defendant  were  to  pay  the  remaining 
half  of  his  debt  he  would  still  be  no  worse  off  than  he 
should  be,  and  the  plaintiff  would  then  be  only  in  pos- 
session of  his  own. 

It  is  very  difficult  to  say  what  will  constitute  misrepre- 
sentation or  fraud,  in  the  abstract. 

If  one  bought  goods  on  credit,  saying  to  the  seller  he 
intended  to  open  a  shop  for  their  sale,  or  that  he  would 
take  them  to  a  particular  place  for  sale,  or  that  he  intended 
to  make  any  other  special  use  of  them,  or  that  he  was  well 
able  to  pay  for  them,  this  would  not,  in  my  opinion,  be 
fraud  or  misrepresentation,  though  falsely  made,  either  to 
avoid  the  contract  or  to  sustain  an  action  for  deceit. 

But  if  the  purchaser  alleged  he  was  carrying  on  a  shop, 
and  doing  a  good  business,  or  had  a  valuable  freehold  farm, 
or  a  particular  sum  of  money  in  the  bank,  and  so  obtained 
goods  on  credit,  such  statements,  if  false  in  fact  and  to  the 
knowledge  of  the  buyer,  would  constitute  fraud :  Rex  v. 
Crossley,  2  Moo.  &  Rob.  17 ;  Regina  v.  Burgon,  25  L.  J. 
M.  C.  105  ;  Regina  v.  Bryan,  3  Jur.  N.  S.  620  ;  Regina  v. 
Goss,  6  Jur.  N.  S.  178. 

If  the  debtor  were  to  say  to  his  creditor  that  all  he 
could  pay  him  was  one-half  of  his  debt,  for  he  had  lost 
everything  else  by  a  fire,  or  had  been  completely  sold  out 
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by  the  sheriff,  or  was  utterly  insolvent,  or  that  all  his 
other  creditors  had  compounded  Avith  him  for  half  their 
claims,  and  such  statement  were  knowingly  false,  and  by 
means  thereof  the  creditor  compounded  with  him  for  half 
the  amount  of  the  debt,  such  contract  would,  I  think,  be 
voidable  on  the  ground  of  fraud. 

So,  if  a  third  person,  authorized  to  make  the  statement, 
were  to  say  to  the  seller  that  the  buyer  was  a  resident  in 
a  particular  part  of  the  country  and  intended  to  remain 
there,  when  in  fact  the  buyer  had  left  or  absconded  from  the 
country,  and  did  not  mean  to  return,  or  at  any  rate  not  for 
some  years,  such  person  could  be  proceeded  against  for  his 
fraud,  if  by  reason  of  his  misrepresentations,  with  a 
knowledge  to  the  contrary,  he  induced  the  seller  to  part 
with  his  goods. 

Then,  to  reverse  this  last  case,  which  will  make  it  some- 
what like  the  present  one,  suppose  the  third  person 
represented  to  the  creditor  that  the  debtor  had  left  or 
absconded  from  the  country,  or  had  gone  or  was  on  his 
way  to  California,  or  some  other  place  to  which  people  in 
difficulty  very  often  go  to  evade  the  law,  or  to  avoid  their 
creditors,  and  that  the  creditor  was  informed  or  was  very 
plainly  given  to  understand  that  his  claim  was  in  jeopardy, 
and  he  was  offered  the  half  of  it  on  condition  of  acquitting . 
it  in  full,  and  he  was  told  if  he  did  not  take  that  he  would 
never  get  anything,  and  upon  such  representations,  believ- 
ing them  to  be  true,  but  which  were  false  to  the  knowledge 
of  the  person  making  them,  he  compounded  for  half  of  his 
claim,  would  the  settlement  made  under  such  circumstances 
be  binding  on  him  ?  I  think  not :  Pasley  v.  Freeman,  3 
T.  R  60;  Mallalieu  v.  Hodgson,  16  Q.  B.  689. 

That  the  plaintiff  did  not  intend  to  keep  the  agreement 
he  made  can  make  no  difference  ;  for,  firstly,  it  was  at  the 
most  in  intention  only ;  and,  secondly,  he  could  not  have  got 
out  of  it  so  far  as  it  depended  upon  his  arrangement  (the 
other  side  being  free  from  fraud,)  for  it  was  binding  on  him. 

We  think  the  plaintiff  should  be  allowed  to  reply  fraud  to 
the  amended  pleadings,  and  that  the  jury  should  pronounce 
upon  the  issue. 
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On  the  issue  now  joined  on  the  plea,  the  defendant  is 
entitled  to  succeed,  because  he  proved  it,  but  as  the  plea 
does  not  cover  the  whole  cause  of  action  he  must  amend 
it.  This  will  enable  both  parties  finally  to  determine  the 
question  on  the  merits. 

As  to  the  substance  of  the  plea,  it  has  been  settled  ever 
since  PenneVs  case,  5  Rep.  117  a,  that  payment  before  the 
day  of  a  smaller  sum  in  satisfaction  of  a  greater  sum  is  a 
good  defence.  The  other  statement  in  the  plea,  that  there 
were  disputes  between  the  parties  respecting  the  amount 
of  the  plaintiff's  claim,  was  not  material  to  be  proved ; 
enough  has  been  proved  to  sustain  the  plea :  Cooper  v. 
Parker,  15  C.  B.  822. 

In  amending  the  pleadings,  the  unnecessary  statement 
will  be  better  omitted  if  it  be  not  true.  As  to  the  costs, 
the  plaintifi*  cannot  get  them,  because  he  is  not  entitled  to 
a  verdict  on  the  issue  joined ;  the  verdict  should  have 
been  for  defendant.  And  the  defendant  is  not  entitled 
to  them,  because  of  his  defective  plea,  which  makes  it 
necessary  to  replead ;  and  as  to  this  default  both  parties 
are  to  blame. 

The  rule  therefore  will  be  to  set  aside  the  verdict,  and 
that  a  repleader  be  awarded ;  or  the  parties  may  amend 
their  pleadings  [to  the  extent  we  have  mentioned,  there 
being  no  costs  to  either  side. 

Rule  accordingly. 
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The  Niagara  Falls  Suspension  Bridge  Company  v. 
Gardner. 

Suspension  Bridge — Assessment  of — Decision  of  C.  C.  Judge,  how  far  con- 
elusive. 

The  suspension  bridge  across  the  Niagara  Falls  at  Clifton,  with  the  stone 
towers,  &c  ,  supporting  it,  is  land  and  real  property,  within  the  Assess- 
ment Act  29-30  Vic.  ch.  52,  sec.  3. 

The  judge  of  the  county  court,  on  appeal  from  the  court  of  revision,  by 
which  the  assessment  of  such  bridge  as  land  at  $150,000  was  affimed, 
reduced  the  assessment  to  $1000,  on  the  ground  that  all  except  the 
land  on  which  the  towers  stood  was  personal  property  :  Held,  that 
his  decision  was  final,  though  clearly  erroneous,  and  could  not  be 
questioned  in  an  action ;  for  he  had  jurisdiction  to  reduce  the  assess- 
ment, and  the  wrong  reason  given  could  not  make  his  judgment  less 
binding. 

Replevin,  commenced  in  the  county  court  of  the  county 
of  Welland,  and  removed  into  this  court  by  certiorari. 

Plea.  Justification — that  the  goods  were  taken  under  a 
distress  issued  by  defendant  as  collector  of  taxes  for  the 
municipality  of  Clifton,  for  nonpayment  of  taxes  for  which 
the  plaintiffs  were  assessed. 

Replication — that  the  plaintiffs  appealed  to  the  court 
of  revision,  and  from  such  court  to  the  judge  of  the  county 
court  of  Welland,  against  the  assessment ;  and  the  judge, 
on  hearing  the  parties,  reduced  the  same  from  $150,000  to 
$1000,  which  decision  was  duly  certified  to  the  clerk  of  the 
municipality  of  the  town  of  Clifton ;  and  the  plaintiffs 
before  the  distress  tendered  to  defendant,  as  collector,  the 
rate  on  the  $1000,  but  he  refused  to  receive  the  same,  and 
distrained  on  the  plaintiffs  for  the  -value  of  the  land  as  the 
same  stood  on  the  assessment  roll  as  assessed  and  allowed 
by  the  court  of  revision  before  the  reduction  and  amend- 
ment were  made  by  the  judge  as  aforesaid. 

Rejoinder — that  the  only  question  which  the  plaintiffs 
raised  for  the  decision  of  the  judge  on  appeal  to  him  was, 
whether  the  bridge,  stone  towers,  masonry  and  cables  sus- 
pending the  bridge,  and  affixed  to  the  plaintiffs'  land,  Avere 
liable  to  be  assessed  as  land,  and  the  judge  decided  the 
same  was  not  assessable  as  land,  although  the  town  of 
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Clifton  objected  to  his  jurisdiction  to  decide  on  that 
question,  and  asserted,  as  the  fact  was,  that  the  bridge  and 
erections  \yere  assessable  as  realproperty;  and  the  decision 
of  the  judge  was  based  on  the  sole  ground  that  the  bridge 
and  erections  were  not  liable  to  be  assessed  as  land,  which 
was  the  only  question  decided,  and  not  whether  the  same 
was  assessed  for  too  large  or  too  small  an  amount. 

Surrejoinder — that  the  plaintiffs  made  the  suspension 
bridge  from  the  town  of  Clifton  in  Canada  across  the 
Niagara  Kiver,  to  a  point  of  l^nd  in  the  State  of  New 
York,  one  of  the  United  States  of  America :  that  the  bridge 
was  and  is  personal  property,  and  nqt  assessable  as  land 
within  the  Assessment  Act :  that  the  plaintiffs  were  not  a 
company  requiring  the  investment  of  the  whole  or  prin- 
cipal part  of  their  stock  in  land  for  the  purpose  of  carrying- 
on  their  business :  that  by  reason  of  the  premises,  and 
because  the  land  of  the  plaintiffs  was  over- valued  by  the 
assessor  and  the  court  of  revision,  the  judge  of  the  county 
court  reduced  the  value  of  the  said  land  to  $1000. 

Issue. 

The  cause  was  tried  before  Hagarty,  C.  J.  C.  P.,  at  St. 
Catharines,  where  a  verdict  was  entered  for  the  plaintiffs^ 
for  $10. 

Freeman,  Q.  C,  obtained  a  rule,  calling  on  the  jDlaintiffs 
to  shew  cause  why  the  verdict  should  not  be  set  aside,  and 
a  verdict  or  nonsuit  entered  for  the  defendant,  on  grounds 
stated  in  a  case  between  the  parties. 

The  only  matters  material  in  the  case  which  the  pleadings 
do  not  distinctly  shew,  are,  that  the  bridge  is  made  of  iron 
wire  twisted  into  cables,  and  of  plank  and  wood,  and  it  con- 
nects, on  the  opposite  side  from  Clifton,  with  the  city  of  the 
Falls,  in  the  State  of  New  York.  The  plaintiffs,  for  bridge 
purposes,  have  been  and  are  possessed  of  a  small  piece  of 
land  containing  about  three-quarters  of  an  acre  within  the 
town  of  Clifton,  on  which  the  towers  are  erected  through 
which  the  fastening  cables  of  the  bridge  pass,  and  upon 
this  land  is  erected  also  a  small  toll-house  or  office,  for  the 
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collector  of  tolls  for  the  plaintiffs,  which  are  received  from 
persons  passing  over  the  said  bridge  on  foot  or  in  vehicles. 

J.  H.  Cameron,  Q.  C,  shewed  cause.  The  bridge  was 
not  property  which  was  assessable  under  the  Assessment 
Act  as  real  estate.  The  judge  of  the  county  court  had 
jurisdiction,  for  the  question  was  substantially  one  of  value. 
The  plaintiffs  being  an  incorporated  company  by  9  Vic. 
ch.  112,  and  having  a  transferable  stock,  should  not  have 
been  assessed  for  that  as  real  estate,  because  the  share- 
holders are  to  be  assessed  for  the  shares  they  respectively 
hold  in  the  company.  It  is  of  no  consequence  upon  what 
ground  the  judge  reduced  the  amount  of  assessment, 
whether  on  the  ground  that  the  bridge  was  not  real  estate^ 
or  because  it  was  over  valued  as  real  estate,  for  so  long  as 
he  did  in  fact  reduce  the  valuation,  and  had  the  power  to 
do  so,  it  is  of  no  moment  that  he  gave  (if  in  fact  he  did 
give)  a  wrong  reason  for  his  reduction.  But  the  judge  had 
power  to  decide  the  question  of  real  property  or  not  real 
property,  and  he  v*^as  right  in  treating  the  cables,  stone 
pillars,  &c.,  as  personal  property.  He  referred  to  Great 
Western  Baihvay  Co.  v.  Bouse,  15  U.  C.  R.  168 ;  Munici- 
pality of  London  v.  Great  Western  Railway  Co.,  16  U.C.  R. 
500 ;  Municipality  of  London  v.  Great  Western  Railway 
Co.,  17  U.  C.  K  262;  Shaw  v.  Shaw,  21  U.  C.  K  436. 

Freeman,  Q.  C,  and  Harrison,  Q.C.,  supported  the  rule. 
The  bridge,  though  suspended,  is  realty  :  Charletonv.  A  Iway, 
11  A.  &  E.  999.  The  judge  had  no  power  to  decide  the 
question  realty  or  not  realty  ;  the  ji;irisdiction  is  limited 
expressly  to  the  trial  of  whether  there  has  been  an  over 
valuation  or  not :  29-30  Vic.  ch.  53,  sees.  59,  61,  64,  66. 
The  cases  cited,  and  Shaw  v.  Shaw,  12  CP.  456,  and 
Municipality  of  Berlin  v.  Grange,  1  E.  &;  Ap.  279,  shew 
that  a  party  may  resist  payment,  and  try  the  question  by 
action,  if  property  has  been  assessed  which  is  exempt  from 
taxation :  Scragg  v.  City  of  London,  26  TJ.  C.  R.  263,  is 
opposed  to  these  cases.  Water  pipes  placed  in  the  ground 
are  assessable  against  the  Water  Company  as  land  :  The 
Queen  v.  Company  of  Proprietors  of  East  London  Watex 
works,  18  Q  B.  705. 


NIAGARA  FALLS  SUSPENSION  BRIDGE  CO.  V.  GARDNER.  197 

•  Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  Assessment  Act  declares  That  the  terms  '  Land/ 
'  Real  Property,'  and  '  Real  Estate,'  respectively,  include 
all  buildings  or  other  things  erected  upon  or  affixed  to  the 
land,  and  aU  machinery  or  other  things  so  fixed  to  any 
building  as  to  form  in  law  part  of  the  realty,  and  all  trees 
or  underwood  growing  upon  the  land,  and  all  mines,  mine- 
rals, quarries,  and  fossils  in  and  under  the  same,  except 
mines  belonging  to  her  Majesty  : "  29-30  Vic.  ch.  53,  sec.  3. 

By  sec.  4,  "  personal  estate  "  and  "  personal  property  '' 
"include  all  goods,  chattels, shares  in  incorporated  companies, 

*  *  and  all  other  property  except  land  and  real  estate  and 
real  property  as  above  defined,  and  except  property  herein 
expressly  exempted." 

The  legislature  has  been  not  more  successful  than  many 
persons  have  been  in  giving  an  exact  and  correct  meaning 
to  the  terms  it  has  used,  for  while  providing  that  all  build- 
inofs,  (fee,  on  the  land,  and  aU  mines  i?i  and  under  it,  shall 
be  included  in  the  words  land,  &c.,  it  has  omitted  the  land 
or  soil  itself  from  the  definition. 

Real  estate  does  not  always  consist  of  that  species  of 
property  which  is  very  obviously  land  in  any  sense.  Keys 
of  the  mansion,  and  title  deeds  of  the  freehold,  and  titles 
of  honour  are  realty.  Carpets  and  many  other  articles, 
&c.,  though  attached  to  the  mansion,  are  not. 

In  this  particular  case  there  is,  firstly,  about  three  quar- 
ters of  an  acre  of  land^or  soil,  which,  though  not  covered 
by  the  definition,  is  included  in  the  general  provisions  of 
the  act ;  secondly,  there  are  stone  towers  and  toll-house 
built  into  and  upon  the  laud;  and,  thirdly,  there  is  the 
bridge  itself,  consisting  of  iron  wire,  and  wood  suspended 
by  and  from  the  wire  cables,  which  rest  upon  and  pass 
over  stone  towers,  and  extend  beyond  them,  and  are 
attached  to  fastenings  let  into  the  soil.  The  land,  stone 
towers  and  toll-house  •  are  land,  real  estate,  and  real  pro- 
perty, within  the  provisions  of  the  Assessment  Act. 

The  only  question  is  as  to  the  bridge,  which  is  suspended 
and  secured  in  the  Avay  just  mentioned.    The  bridge  is 
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affixed  to  the  land  "  by  its  attachment  to  the  cable,  which 
is  attached  to  posts  or  fastenings  let  into  the  land,  and  it 
is  "  so  fixed  as  to  form  in  law  part  of  the  realty." 

It  would  undoubtedly,  if  owned  by  a  private  person, 
pass  to  his  heir-at-law,  and  not  to  the  executor.  It  would, 
if  built  across  a  stream  or  chasm  in  this  Province  on  the 
line  of  a  public  highway,  be  a  part  of  the  highway,  which 
some  authority  would  be  bound  to  keep  in  repair  as  part 
of  the  highway. 

It  would  certainly  be  as  much  part  of  the  highway  as 
the  other  general  bridges  of  the  Province  are  part  of  the 
highway,  when  built  in  the  line  of  travel  and  used  for  that 
purpose,  though  the  superstructure  of  these  bridges  corres- 
ponding to  this  bridge  are  retained  in  position  by  their 
mere  weight  without  other  attachment. 

The  bridge  is  certainly  not  goods  or  chattels.  It  could 
not  be  distrained  on  for  rent  or  taxes,  or  taken  on  a  magis- 
trate's warrant,  nor  could  it  even  be  levied  on  by  the 
sheriff  as  goods  and  chattels,  though  he  can  seize  chattels 
real,  which  a  landlord,  tax  collector,  and  bailiff  cannot. 

If  a  tenant  for  years  were  to  put  up  a  bridge  on  the 
land  he  leased,  which  was  secured  by  its  own  weight,  it  is 
likely  he  would  be  entitled  to  remove  it  when  he  pleased 
during  his  term,  as  much  so  as  a  barn  erected  by  him  in 
the  same  manner,  and  to  remove  a  suspension  bridge  also, 
if  it  could  be  done  without  breaking  the  soil. 

This,  however,  would  depend  upon  the  nature  of  the 
bridge,  and  whether  it  was  put  up  for  the  permanent 
and  substantial  improvement  of  the  land,  or  merely  for  a 
temporary  purpose,  or  the  more  complete  enjoyment  and  use 
of  it  as  a  chattel :  Hellaivell  v.  Eastwood,  6  Ex.  295,  312  • 
Great  Western  Railway  Company  v.  Bain,  15  CP.  207. 

We  have  no  doubt  such  a  bridge  in  the  line  of  highway 
would  be  part  of  the  highway  :  that  on  a  sale  of  the  high- 
way as  real  estate  the  bridge  would  pass  :  that  this  bridge 
would  in  like  manner  pass  on  a  sale  or  mortgage  by  the 
company  of  its  real  estate  ;  that  this  bridge  is  attached  to 
the  land,  and  if  it  were  owned  by  a  private  person,  that 
it  would  pass  to  the  heir  and  not  to  the  executor. 
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We  come  to  the  conclusion  that  the  bridge  was  and  is 
land,  real  estate,  and  real  property,  within  the  operation 
and  meaning  of  the  Assesment  Act,  and  was  rightly  rated 
as  such  by  the  assessor. 

That  the  one  terminus  of  the  bridge  is  out  of  this  Pro- 
vince, and  in  a  foreign  country,  cannot  affect  the  quality  of 
that  part  of  the  property  which  is  in  this  Province,  nor  can 
it  make  any  difference  in  this  respect  that  the  support  of 
that  terminus,  and  which  support  it  is  necessary  the 
erection  should  have  to  give  it  the  character  of  a  bridge,  is 
beyond  this  Province;  for  however  supported  at  that  end,  or 
whether  supported  there  or  not,  or  whether  usable  as  a 
bridge  or  not  with  or  without  that  support,  it  would  still, 
as  to  that  part  within  the  Province,  be  real  estate,  erected 
and  attached  as  it  is  at  the  terminus  in  this  Province. 

It  was  also  said  it  would  be  unfair  to  assess  the  bridge 
as  real  estate  against  the  company,  because  it  was  held  by 
shareholders,  and  their  shares  are  by  the  statute  assessable 
against  them  respectively  as  personal  property,  and  so  the 
same  property  would  be  twice  taxed  and  paid  for.  No 
doubt  this  is  so,  but  we  cannot  help  that. 

The  land  and  erections  are  not  less  real  estate,  because 
the  interest  of  the  owners  in  the  same  is  rated  as  personal 
estate.  The  land  is  in  the  town  of  Clifton,  where  it 
should  be  rated  and  paid  for.  Where  the  shareholders  are 
we  do  not  know.  There  may  not,  so  far  as  we  judicially 
know,  be  one  of  them  in  the  Province,  or  their  shares  may 
not  be  worth  one  farthing,  and  may  not  be  computed  by 
them  in  the  return  made  of  their  personal  property. 

But  if  it  were  otherwise,  it  could  make  no  diffe)*ence, 
for  the  reason  against  this  property  being  assessed  as  land 
is  quite  as  good  a  reason  for  the  shares  not  being  assessed 
as  personal  estate,  and  so,  if  the  argument  be  good,  it 
-should  escape  taxation  altogether. 

That  it  is  twice  assessed  is  just  what  is  the  fact  as  to  all 
rented  land  in  the  Province,  for,  firstly,  the  land  is  assessed 
against  the  tenant,  and,  secondly,  the  rent  as  income  is 
assessed  against  the  landlord.    The  income  due  from  a 
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mortgage  or  from  land  sold,  and  shares  in  banks  while  the 
bank  issue  is  taxed,  and  shares  in  railway  companies,  are 
specially  exempted ;  but  this  only  shews  that  the  legislature 
either  omitted  to  exempt  the  shareholders  in  joint  stock 
and  other  companies  from  assessment  for  their  shares,  or 
that  it  refused  to  do  so. 

The  87th  section  of  the  Assessment  Act  shews  also  that 
this  bridge  should  be  considered  as  real  estate,  in  which 
case,  as  the  principal  part  of  the  stock  consists  of  real 
estate,  the  shareholders  are  liable  to  be  (mly  assessed  on  the 
income  derived  from  their  investment. 

The  remaining  question  is,  whether  the  judge  of  the 
county  court  had  power  to  decide  the  question  whether 
the  bridge  was  real  or  personal  property. 

The  59th  sec.  enacts  that  the  court  of  revision  shall  try 
all  complaints  in  regard  to  persons  being  wrongfully  placed 
upon  or  omitted  from  the  roll,  or  being  assessed  at  too  high 
or  too  low  a  sum.  And  if  the  party  is  dissatisfied  with 
the  decision  of  the  court  of  revision,  he  may  appeal  to  the 
county  judge,  and  his  decision  shall  be  final  and  conclu- 
sive in  every  case  adjudicated. 

The  judge  had  power  to  reduce  the  assessment  made^ 
and  he  has  done  so ;  but  it  is  said  he  did  so  upon  a  false 
ground  and  for  a  bad  reason :  that  he  did  so  because  the 
land  was  not  land  according  to  the  interpretation  of  the 
Assessment  Act,  and  not  because  the  assessment  of  it  was 
too  high. 

There  is  no  rule  of  law  which  requires  the  judge  to  give 
the  reasons  on  which  his  judgment  is  founded.  His  reasons 
may  be  bad,  but  his  conclusion  or  judgment  however  illo- 
gical it  may  be,  will  nevertheless  be  good. 

We  do  not  think  it  would  be  safe  to  say  that  in  no  case 
can  the  decision  of  the  court  of  revision  or  of  the  county 
judge  be  questioned  by  an  action,  although  the  statute 
declares  that  the  decision  of  the  court  shall  be  valid  and 
binding  on  all  parties,  if  not  appealed  from  to  the  connty 
judge,  and  that  his  decision  shall  be  final  and  conclusive. 

If  the  judge  were  to  decide  that  property  expressly  ex- 
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empted  was  not  exempt,  or  that  non-residents  should  be 
assessed  personally  on  the  roll,  although  they  had  given 
no  notice  to  be  so  assessed  and  protested  against  it,  his 
decision  we  have  no  doubt  would  not  be  final.  It  would 
be  void  and  be  enquirable  into  in  an  action,  for  he  would 
in  such  a  case  be  acting  wholly  without  jurisdiction. 

But  in  cases  where  he  has  jurisdiction  his  decision  is 
final,  though  it  is  plainly  erroneous.  Here  he  had  juris- 
diction to  say  whether  the  property  was  assessed  too  high 
or  too  low.  This  gave  him  authority  to  enquire  into  the 
nature  of  the  property.  He  came  to  the  conclusion  that  it 
was  assessed  too  high,  because  the  chief  part  of  the  pro- 
perty in  question  was  personal  and  not  real  property.  His 
decision  that  it  was  personal  property  was  plainly  erro- 
neous, for  it  undoubtedly  was  and  is  land  and  real  estate 
within  the  meaning  of  the  statute,  and  at  common  law : 
there  is  not  the  slightest  pretence  for  calling  it  personalty. 
Yet  we  fear  his  decision  is  irreversible.  The  statute  ha« 
declared  it  shall  be  final  and  conclusive  in  all  cases  adju- 
dicated. This  is  the  decision  in  Scragg  v.  The  City  of 
London,  26  U.  C.  R.  263  ;  Allen  v.  Sharp,  2  Ex.  352 ; 
and  Pedleij  v.  Davis,  10  C.  B.  N.  S.  492. 

The  rule  must  therefore  be  discharged. 

Mule  discharged. 


26 — VOL.  XXIX  U.C.R. 
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Fegan  v.  McLean. 

Indian  land — Right  of  Indians  to  sell  timber. 

Held,  that  an  Indian  might  sell  cordwood  cut  by  him  on  unsurrendered 
Indian  reserve  land,  of  which  he  was  in  occupation  as  a  member  of 
the  tribe. 

Morrison,  J.,  concurred  on  the  ground  only  that  the  wood  in  this  case 
might,  for  all  that  appeared,  have  been  cut  by  the  Indian  in  clearing  the 
land  with  a  view  to  its  cultivation  by  him. 

Special  case  stated  in  a  cause  removed  from  the  Division 
Court  by  certiorari. 

Trespass  for  taking  the  plaintiff's  goods  at  the  township 
of  Tuscarora,  in  the  county  of  Brant. 

Pleas. — Not  guilty ;  and  that  the  goods  were  the  goods 
of  the  defendant,  and  not  of  the  plaintiff.  Issue. 

The  case  stated  that  the  cordwood,  the  subject  of  the 
action,  was  cut  on  Indian  lands,  part  of  the  Indian  Reserve, 
by  one  John  Peters,  an  Indian,  who  occupied  the  land  on 
which  the  wood  was  cut,  such  occupation  by  him  being  as  a 
member  of  an  Indian  tribe,  and  that  the  cutting  was  with- 
out the  license  of  the  Indian  Department  or  of  any  com-  • 
missioner  thereof. 

The  wood  when  made  into,  cord  wood  was  sold  by  Peters 
to  the  plaintiff,  and  was  to  have  been  dehvered  by  Peters 
off  the  Indian  Reserve,  and  was  at  the  commencement  of 
this  suit  still  on  the  reserve. 

The  Indian  Reserve  was  unsurrendered  Indian  land,  set 
apart  by  the  Crown  for  the  use  of  the  Six  Nations  Indians, 
of  which  Peter  was  one. 

The  cordwood  was  seized  on  the  reserve  by  instructions 
from  the  Indian  Department  by  the  defendant,  who  was 
one  of  the  commissioners  appointed  for  the  management 
of  Indian  affairs,  and  who  was  also  forest  warden  over 
the  reserve.  The  defendant  contended  the  cutting  of  the 
cordwood  was  without  lawful  authority 

This  seizure  was  the  trespass  complained  of 

By  order  in  council,  dated  5th  May,  1862,  made  under 
the  23  Vic.  ch.  151,  sec.  7,  the  following  sections  and  sub- 
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sections  of  ch.  23  of  Consol.  Stat  C.  were  made  applicable 
to  Indian  lands  :  namely,  sec.  1,  sub-sec.  2,  sees.  2,  S,  4, 
5,  6,  7,  8  and  sub-sec.  2,  sees.  11,  12  and  13. 

The  questions  for  the  opinion  of  the  court  were, 

1.  Did  the  plaintiff  acquire  property  in  the  cordwood 
under  the  facts  stated  ? 

2.  Had  the  defendant  a  right,  as  such  forest  warden 
and  commissioner,  to  seize  the  cordwood  ? 

If  the  court  were  of  opinion  that  the  plaintiff  did  acquire 
property  in  the  cordwood,  or  that  the  defendant  had  no 
right  to  seize  it,  their  judgment  was  to  be  given  for  the 
plaintiff.  But  if  the  court  were  of  opinion  that  the  plain- 
tiff had  no  propei'ty  in  the  cordwood,  and  that  the  defend- 
ant had  a  right  to  seize  the  same,  then  judgment  was  to  be 
given  for  the  defendant. 

The  case  was  argued  in  Michaelmas  Term  last. 

Furlong  for  the  plaintiff.  John  Peters  was  the  actual 
and  lawful  occupant  of  the  land.  He  had  the  right  to  take 
the  timber,  and  to  dispose  of  it.  Unless  it  plainly  appears 
Peters  had  no  such  right,  and  that  the  defendant's  authority 
was  as  extensive  as  he  asserts  it  to  have  been,  the  plaintiff 
must  recover.  Even  if  the  defendant  had  the  power  to 
seize  the  cordwood,  he  did  not  lawfully  pursue  his  authority. 
The  8th  section  of  Consol.  Stat.  C.  ch.  23  required  an  affi- 
davit to  be  first  made  before  a  justice  of  the  peace  that  the 
wood  had  been  cut  without  authority  on  reserve  land,  to 
justify  the  defendant  in  seizing  it  as  agent  for  the  Crown 
He  referred  to  12  Vic.  chaps.  9  and  30 ;  Vanvleck  v.  Steimrt 
19  U.  C.  R.  489 ;  Doe  Jackson  v.  Wilkes,  4  0.  S.  142 ;  Miller 
v.  Clark,  10  U.  C.  R.  9 ;  Boivn  v.  West,  1  E.  &  A.  118 
Bank  of  Montreal  v.  McWhirter,  17  C.  P.  506. 

Martin,  contra.  Indians  on  reserve  lands  have  no 
interest  in  the  soil.  They  have  the  right  of  occupation  and 
cultivation,  and  of  clearing  the  land  for  cultivation,  and  of 
taking  their  necessary  firewood  for  use  upon  the  premises  ; 
they  have  not  the  right  of  cutting  and  selling  the  timber 
without  regard  to  cultivation  :  Weller  v.  Burnham,  11  U. 
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C.  R.  91 ;  Doe  Sheldon  v.  Mamsay,  9  U.  C.  R.  119  ;  Mutch- 
more  V.  Davis,  14  Grant,  857 ;  Consol.  Stat.  C.  ch.  9.  The 
timber  having  been  cut  without  license,  the  commissioner 
had  authority  to  seize  it  without  an  affidavit  having  been 
first  made:  Consol.  Stat.  U.  C.  ch.  81,  sees.  12,  80;  Dominion 
Act,  81  Vic.  ch.  42,  sees  22,  37.  He  commented  on  the 
cases  referred  to  for  the  plain tifi". 

* 

Wilson,  J. — The  land  in  question  is  admitted  to  be  un- 
surrendered land,  set  apart  and  reserved  for  the  use  of  the 
Indians.  The  land  either  belongs  to  or  is  held  by  the  Crown 
in  trust  for  the  Indians.  The  Crown  has  a  right  to  proceed 
against  persons  taking  possession  of  or  doing  trespass  on 
such  lands.  The  Indians  for  whom  these  lands  are  reserved, 
or  by  whom  such  lands  have  not  been  surrendered,  are 
entitled  to  the  use  and  occupancy  of  them  :  8  Kent's  Com. 
466  to  492.  That  they  cannot  surrender  or  sell  them  to 
any  private  person,  without  the  license  of  the  Crown,  is  a 
general  principle  of  law.  Consol.  Stat.  U.  C.  ch.  81,  sec.  21, 
and  the  Consol.  Stat.  C.  ch.  9,  making  special  provisions 
with  respect  to  lands  which  are  allotted  to  enfranchised 
Indians,  confirm  this  principle.  The  Consol.  Stat.  U.  C.  ch. 
81,  also  makes  it  a  penal  ofi'ence,  without  the  license  of  the 
Crown,  to  purchase  or  lease,  or  contract  for  the  purchase  or 
lease  of,  any  land  or  any  interest  therein  from  the  Indians, 
or  from  any  of  them. 

There  is  nothing  in  the  statutes  referred  to,  nor  in  the 
tenure  and  interest  which  the  Indians  have  in  such  unsur- 
rendered or  reserved  lands,  which  prevents  the  Indian  occu- 
pant from  cutting  more  cordwood  than  he  requires  for  his 
own  use  upon  and  from  the  land  he  occupies.  He  cannot 
be  prosecuted  or  punished  in  any  way  for  doing  so.  Hav- 
ing cut  this  cordwood,  what  is  there  to  prevent  his  selling 
it  and  passing  the  property  in  it  to  the  purchaser  ?  I  see 
nothing  by  way  of  enactment  or  of  rule  of  law  to  prohibit 
such  sale.  If  any  one  trespassed  on  land  occupied  by  an 
Indian,  he  might  most  likely  be  proceeded  against  under 
sec.  80  of  the  Consol,  Stat,  U.  C.  ch.  81,  and  the  Dominion 
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Act  31  Vic.  ch.  42,  sec.  22,  at  tlie  instance  of  the  Crown  or 
its  authorized  officers,  notwithstanding  the  actual  occupa- 
tion by  the  Indian.  But  when  the  alleged  act  of  trespass 
was  done  by  the  consent  of  the  occupant,  he  himself  having 
the  right  to  do  the  very  act  licensed  if  he  chose,  I  do  not 
see  that  the  act  so  done  can  be  a  trespass.  In  this  case 
the  plaintiff  committed  no  actual  trespass  on  the  land,  and 
all  he  did  do  was  with  the  occupant's  consent. 

If  the  trees  or  standing  timber  are  to  be  considered  an 
interest  in  land,  then  by  the  plain  terms  of  the  statute  a 
contract  relating  to  the  purchase  of  them  is  absolutely 
void.  Here,  however,  the  purchase  was  not  of  an  interest 
in  land,  but  of  mere  chattels  of  cordwood  made  and  ready 
for  delivery. 

The  case  of  VanvlecJc  v.  Stewart,  19  U.  C.  R.  489,  so 
far  as  it  is  a  decision,  is  in  support  of  the  view  I  take. 

It  may  be  that  the  Indians  should  be  prohibited  from 
cutting  cordwood,  or  timber,  or  logs,  for  the  purpose  of  sale, 
or  selling  it,  without  leave  so  to  do,  but  that  is  a  subject  for 
legislation.  I  do  not  see  that  they  are  restricted  at  the 
present  time  from  doing  so,  and  I  must  therefore  state  what 
the  law  is  in  my  opinion. 

I  think  the  plaintiff  did  acquire  the  property  in  the  cord- 
wood in  question  by  reason  of  his  purchase  from  John 
Peters,  and  that  the  defendant  had  no  rigfht  to  seize  it. 

The  judgment  should  be  for  the  plaintiff. 

Morrison,  J. — I  concur  in  thinking  that  under  the  cir- 
cumstances appearing  in  this  case  our  judgment  should  be 
for  the  plaintiff.  I  rest  my  opinion  entirely  on  the  ground 
that  it  does  not  appear  that  the  cordwood  in  question 
was  not  cut  by  the  Indian  in  clearing  land  with  a  view  to 
its  lawful  occupancy  by  him,  for  if  it  was  cut  in  so  clearing 
the  land,  I  think  the  Indian  might  dispose  of  it  as  he 
thought  proper.  I  perfectly  agree  with  the  defendant's 
counsel,  that  it  would  be  a  great  injustice  to  these  Indians 
if  any  one  or  more  of  their  number  could,  without  any 
regard  to  the  occupancy  or  use  of  the  land  for  agricultural 
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purposes,  cut  down  the  trees  and  valuable  timber,  and  con- 
vert them  into  cordwood,  disposing  of  it  much  below  its 
value  to  any  evil  disposed  person  who  may  prompt  and 
induce  an  Indian  so  to  destroy  the  property  belonging  to 
the  whole  tribe. 

The  consideration  of  this  case  discloses  that  the  rights 
and  interests  of  the  Indians  require  to  be  further  protected 
by  such  regulations  as  would  in  future  prevent  the  reserves 
being  liable  to  be  injured  and  destroyed,  in  the  manner  in 
which,  as  contended  on  the  part  of  the  defendant  (the 
forest  warden),  was  done  in  this  case. 

Richards,  C.  J.,  concurred. 

Judgment  for  plaintiff. 


Leddingham  and  the  Corporation  of  the  Township  of 
Bbntinck. 

School  sections— Separation — Informal  by-law — Delay  in  moving  to  quash. 

The  corporation  on  tlie  7tli  December,  1867,  passed  a  resolution,  that  a 
petition  asking  for  a  separation  from  school  section  9,  and  to  form  a 
separate  section  consisting  of  certain  lots,  be  granted,  and  a  meeting 
be  called  to  elect  trustees. 

On  the  3rd  October,  1868,  they  passed  a  by-law,  enacting  that  this  resolu- 
tion should  ''remain  confirmed,  whole,  and  entirely  without  abatement 
whatsoever,  with  the  force  and  effect  of  a  by-law  of  this  corporation." 

The  applicant  in  Michaelmas  Term,  1868,  moved  to  quash  the  by-law  and 
resolution.  It  appeared  that  both  had  been  passed  after  due  notice, 
and  after  opposition  by  the  applicant  and  others  before  the  council,  and 
that  a  school  had  been  opened,  and  school  taxes  collected  and 
expended  in  the  section  as  separated  : 

Held,  as  to  the  resolution,  that  the  delay  in  moving  was  a  sufficient  reason 
for  refusing  to  interfere ;  and  as  to  the  by-law,  (the  merits  being 
against  the  application,  on  the  affidavits)  that  though  informal  it  was 
not  substantially  defective,  and  was  not  open  to  objection  as  being 
retroactive.    The  rule  was  therefore  discharged,  but  without  costs. 

In  last  Michaelmas  Term  Harrison,  Q.  C,  obtained  a 
rule  calling  on  the  corporation  to  shew  cause  why  a  resolu- 
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tion  and  a  by-law,  or  either  of  them,  should  not  be  quashed, 
on  the  following  grounds  :  1.  That  notice  of  the  intention 
to  pass  said  resolution  and  by-law  was  not  before  the 
passing  of  either  given  to  all  parties  to  be  affected  by  the 
proposed  alteration  in  the  boundaries  of  school  section  No.  9 
in  the  said  township.  2.  That  as  to  said  resolution,  the  same 
is  void,  a  by-law  being  necessary  for  the  purpose  intended 
to  be  effected  by  said  resolution.  3.  That  as  to  the  by-law, 
the  same,  if  a  by-law,  is  retroactive  and  void,  and  merely 
confirmatory  of  said  resolution. 

The  resolution  referred  to  was  as  follows: — "Moved  by 
Mr.  Cochrane,  seconded  by  Mr.  McDonald,  that  with 
reference  to  the  petition  of  William  Boyle  and  twenty- 
three  others,  asking  a  separation  from  school  section  No.  9, 
and  to  be  allowed  the  privilege  of  erecting  a  separate  com- 
mon school,  composed  of  lots  21  inclusive  to  30  inclusive, 
in  the  10th  and  11th  concessions — that  the  prayer  of  the 
said  petition  be  granted,  and  that  John  Coutts,  senr.,  do,  in 
accordance  with  the  School  Act,  section  No.  71,  call  a 
meeting  to  determine  who  shall  be  trustees  of  said  section, 
and  that  said  section  be  known  as  school  section  No.  12 
of  the  township  of  Bentinck. — Carried.  Passed  in  open 
council,  the  7th  day  of  December,  1867." 

And  the  by-law  was  the  following  : — 

"  By-law  No.  50  of  the  township  of  Bentinck,  in  the 
county  of  Grey,  passed  on  the  3rd  day  of  October,  A.D. 
1868,  to  confirm  a  resolution  of  the  council  passed  the  7th 
day  of  December,  1867.  Whereas  it  is  expedient  and 
necessary  so  to  do  :  Be  it  therefore  enacted  by  the  corpora- 
tion of  the  township  of  Bentinck,  and  it  is  hereby  enacted 
on  the  authority  of  the  same,  that  the  aforesaid  resolution 
passed  as  aforesaid  on  the  7th  December,  1867,  and  entered 
on  the  books  of  this  corporation  in  the  following  words : 
(reciting  the  resolution  verbatim)  remain  confirmed,  whole, 
and  entirely  without  abatement  whatsoever,  with  the  force 
and  effect  of  a  by-law  of  this  corporation."  Signed  by  the 
reeve,  and  under  the  corporate  seal. 

The  afiidavit  upon  which  the  application  was  made  was 
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that  of  the  applicant,  who  stated  that  previous  to  the 
passing  of  the  resolution,  the  trustees  of  school  section  No. 
9,  had  taken  steps  to  change  the  site  of  the  school  house 
to  a  more  central  position,  and  had  since  proceeded  with 
the  erection  of  the  same  (without  stating  what  had  been 
done)  :  that  the  alteratiou  of  the  boundaries  of  the  school 
section  was  contrary  to  the  wishes  of  the  majority  of  the 
inhabitants  of  the  section,  and  that  the  sub-division 
contemplated  would  render  the  expenses  of  carrying  on 
a  school  and  the  erection  of  a  school  house  a  burthen  on 
the  inhabitants  of  the  portion  intended  to  be  section 
No.  9,  which  they  were  unwilling  if  not  unable  to 
bear.  No  affidavit  was  filed  negativing  notice  to  the 
parties  interested. 

On  the  part  of  the  corporation  eight  affidavits  were  filed, 
shewing  that  due  notice  was  given  of  the  intention  of  the 
corporation  to  consider  and  pass  the  by-law,  one  of  the 
written  notices  being  posted  on  the  gate  of  t"he  residence 
of  the  applicant :  that  the  applicant  and  other  opponents 
of  the  change  attended  the  meetings  of  the  council  at  which 
the  proposed  by-law  was  discussed  and  passed,  and  pre- 
sented a  petition,  and  otherwise  opposed  its  passage.  The 
affidavits  also  negatived  all  the  material  allegations  in  the 
affidavit  of  the  relator,  and  they  stated  that  the  proposed 
change  of  boundaries  was  not  in  opposition  to  the  majority 
of  the  inhabitants  of  the  section,  and  that  since  the  passing 
of  the  resolution  the  inhabitants  of  that  portion  of  section 
No.  9  set  apart  by  the  by-law  had  elected  trustees,  opened  a 
school,  and  employed  a  teacher  until  the  month  of  January 
last. 

During  this  term,  S.  Richards,  Q.  C,  shewed  cause,  citing 
CJhief  Superintendent  of  Schools  v.  McRae,  12  U.  C.  E..  525; 
QUI  V.  Jackson,  14  U.  C.  R.  119 ;  Isaac  and  The  Munici- 
pality  of  Euphrasia,  17  U.  C.  R.  205 ;  Cotter  v.  Munici- 
pality of  Darlington,  11  C.  P.  265 ;  Hill  v.  Municipality 
of  Tecumseh,  6  C.  P.  297 ;  Scarlett  v.  Corporation  of  York, 
U  C.  P.  161. 
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John  Paterson,  supported  the  rule,  and  cited  Hill  and 
The  Municipality  of  Vespra,  kc.,16  U.  C.  R.  82 ;  Shaiu 
and  The  Corporation  of  Manvers,  19  U.  C.  R.  288;  Regina 
ex  Tel.  Allemaing  v.  Zoeger,  1  P.  R.  219;  29-30  Vic.  ch. 
51,  sec.  190;  Consol  Stat.  U.  C.  cli.  64,  sec.  40. 

Morrison,  J.,  delivered  the  judgment  of  the  court. 

As  to  that  part  of  the  rule  which  asks  to  quash  the 
resolution  of  the  7th  December,  1867,  this  application  being 
made  on  the  19th  December,  1868  ;  it  is  quite  clear,  from 
the  affidavits  of  the  reeve  of  the  township  and  others  filed, 
that  the  applicant  and  the  inhabitants  were  aware  of  the 
intended  action  of  the  council  and  the  passage  of  the  re- 
solution, for  it  appears  that  the  resolution  originated  on 
the  petition  set  out  on  its  face,  and  which  petition  was 
presented  to  the  council  on  the  19tli  October,  1867  :  that  it 
was  ordered  to  stand  over  until  the  next  meeting  of  the 
council,  so  that  all  interested  might  have  due  notice  :  that 
that  meeting  was  held  on  the  9th  December ;  and  that  the 
applicant  and  others  attended  at  that  meeting  and  pre- 
sented a  petition  against  the  prayer  of  the  petition. 

That  being  the  case,  on  account  of  the  delay  alone  we 
are  of  opinion  that  we  ought  to  refuse  to  quash  it.  In  a 
case  of  this  nature,  it  was  the  duty  of  those  parties  oppos- 
ing the  action  of  the  council,  if  they  thought  they  had 
grounds  for  seeking  the  aid  of  this  court,  to  come  promptly, 
and  not  allow  a  year  to  elapse  before  making  an  applica- 
tion, allowing  the  parties  to  take  proceedings  under  the 
resolution,  incur  expenses,  and  impose  and  collect  school 
taxes,  &;c.  On  this  point  I  refer  to  Hill  v.  Municipality 
of  Tecumseh,  6  C.  P.  297 ;  Cotter  v.  Municipality  of  Dar- 
lington, 11  C.  P.  267. 

Then  as  to  the  by-law,  passed  on  the  3rd  October,  1868. 
Only  one  affidavit  in  support  of  the  application  is  filed, 
that  of  the  applicant,  Leddingham,  and  all  that  he  states  is, 
that  the  alteration  of  the  boundaries  of  the  school  section 
is  contrary  to  the  wishes  of  the  majority  of  the  inhabitants 
of  the  school  section,  and  that  the  proposed  alteration 
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would  render  the  expense  of  carrying  on  the  school  a 
burden  which  the  inhabitants  would  be  unwilling  to  bear ; 
and  he  further  swears  that  the  trustees  of  section  9,  before 
the  passing  of  the  resolution,  had  taken  the  necessary  steps 
to  change  the  site  of  their  school  house  to  a  more  suitable 
and  central  position,  and  have  since  proceeded  with  the 
erection  of  the  same. 

On  the  other  hand,  it  appears  by  several  affidavits  that  due 
notice  was  given  of  the  intention  of  the  council  to  pass  the 
by-law  :  that  the  applicant  was  present  when  it  was  passed, 
and  presented  a  petition  against  it :  that  it  is  not  true  that 
a  majority  of  the  inhabitants  are  opposed  to  the  alteration 
of  the  boundaries.  It  also  appears  that  school  trustees  were 
elected  under  the  proceedings  of  the  council,  and  that  the 
school  taxes  for  the  year  1868  were  collected  in  the  new 
section  12,  and  applied  to  the  purposes  of  that  section  : 
that  during  1868  a  teacher  was  appointed,  and  the  school 
kept  open  during  that  year ;  and  it  is  also  sworn  that  no 
steps  were  taken  by  the  trustees  of  the  old  section  towards 
building  a  new  school  previous  to  July  last,  except  the 
advertising  for  tenders  in  1867 ;  so  that  so  far  as  the  merits 
of  the  application  is  concerned  they  are  fully  met,  and  the 
only  question  is,  whether  on  the  face  of  this  by-law  it 
appears  to  be  so  defective  that  we  ought  to  quash  it. 

No  doubt  the  by-law  is  inartificially  drawn,  but  it  is  clear 
that  the  object  and  intention  of  th«  by-law  was  to  give 
effect  to  and  pass  into  a  by-law  the  former  resolution  of  the 
council,  due  notice  being  given  of  the  intention  of  the 
council  to  embody  in  a  by-law  the  substance  of  that  reso- 
lution. Although  the  by-law  is,  as  we  have  said,  very 
informal  and  couched  in  very  untechnical  language,  yet 
we  cannot  say  it  is  so  bad  that  we  should  necessarily 
quash  it.  We  see  nothing  in  the  argument  that  it  is 
retroactive.  The  merits  of  the  case  are  in  favor  of  uphold- 
ing it,  and  as  our  quashing  it,  might  create  confusion 
and  trouble  to  the  parties  interested,  in  our  judgment 
we  should  not  interfere. 

As  we  cannot  say  that  the  applicant  had  not  some 
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grounds  for  making  this  application,  arising  from  the  pro- 
ceedings of  the  council,  the  rule  will  be  discharged  without 
costs. 

Rule  discharged. 


Regina  v.  Wightman. 

Forcible  entry — Restitution. 

The  defendant  having  been  convicted  at  the  quarter  sessions  on  an  indict- 
ment for  forcible  entry,  was  fined,  but  that  court  refused  to  order  a 
writ  of  restitution,  and  the  case  was  removed  here  by  certiorari. 
Held,  that  it  was  in  the  discretion  of  this  court  either  to  grant  or 
refuse  the  writ ;  and  under  the  circumstances,  the  verdict  being  against 
the  charge  of  the  learned  chairman,  and  the  prosecutor's  case  not  one 
to  be  favored,  it  was  refused. 

O'Brien  obtained  a  rule  during  last  Michaelmas  Term, 
calling  on  the  defendant  to  shew  ca>use  why  an  order  of 
restitution  should  not  be  issued  to  restore  one  Fields  to  the 
possession  of  lot  17  in  the  first  concession  on  the  E-iver 
Thames,  in  the  township  of  Harwich,  in  the  county  of 
Kent,  upon  which  the  defendant  illegally  entered  and 
forcibly  detained  Fields  from  the  possession  thereof.  The 
rule  was  drawn  up  on  reading  the  certiorari  issued  herein, 
and  directed  to  the  chairman  and  justices  of  the  court  of 
general  quarter  sessions  of  Kent,  and  the  return  thereto,  &c. 

It  appeared  from  the  schedule  returned  with  the  certi- 
orari  that  the  defendant  had  been  indicted  at  the  court  of 
Oyer  and  Terminer  for  the  county  of  Kent,  in  April,  1867, 
for  a  forcible  entry,  &c.,  upon  the  premises  in  question, 
which  indictment  (a  true  bill  being  found)  was  transmitted 
to  the  quarter  sessions  to  be  tried  :  that  the  same  was  tried 
in  December,  1867,  and  the  defendant  found  guilty,  and 
fined  in  the  sum  of  $50. 

The  prosecutor.  Fields,  whose  name  was  on  the  indict- 
ment, was  sworn  as  a  witness  before  the  grand  jury,  but 
not  called  on  the  trial.  Several  witnesses  were  examined 
on  the  part  of  the  prosecution,  and  at  the  close  of  the 
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case  for  the  Crown  the  defendant's  counsel  submitted 
there  was  no  evidence  to  connect  the  defendant  with  the 
charge.  The  learned  chairman  of  the  quarter  sessions 
having  expressed  himself  in  favor  of  the  defendant,  no* 
evidence  was  adduced  on  the  defence,  and  he  told  the 
jury  that  the  evidence  was  not  sufficient  ta  convict,  and. 
recommended  them  to  acquit.  The  jury,  however,  found 
the  defendant  guilty,  and  the  court  imposed  a  fine  of  $50. 
The  counsel  for  the  prosecution  then  applied  for  a  writ  of 
restitution,  which  the  learned  chairman  declined  to-  grant, 
saying  that  the  application  might  be  made  to  this  court.. 

A  copy  of  the  notes  of  the  evidence  taken  on  the  trial 
was  returned  with  the  certiorari,  and  from  it  it  appearedl 
that  the  taking  possession  of  the  premises,  or  rather  the- 
house,  was  in  fact  done  by  others  and  not  by  the  defendant. 
What  the  evidence  shewed  was,  that  the  defendant  was  at 
the  place  shortly  after  the  occurrence,  and  afterwards  got 
possession  of  the  same.  Taking  all  the  testimony,  the 
probability  seemed  to  be  that  the  jury  were  of  opinion 
that  the  defendant,  who  was  interested  in  obtaining  pos- 
session, procured  the  other  parties  to  do  what  they  did. 

From  the  affidavit  of  the  defendant  filed  on  shewing" 
cause,  it  appeared  that  Fields,  the  prosecutor  herein,  brought 
a  suit  against  the  defendant  to  recover  possession  of  the 
premises,  which  was  tried  in  1866  :  that  he  failed  in  the 
action,  and  judgment  was  given  in  favor  of  the  defendant : 
(See  the  case  reported,  17  C.  P.  15) :  that  Fields  commenced 
another  action  of  ejectment,  which  action  had  been  stayed 
until  security  for  costs  should  be  given  by  him.  The 
defendant  also  swore  that  he  purchased  the  land  in  good 
faith,  and  at  its  full  value  :  that  he  had  been  in  continual 
possession  since  1856,  except  for  the  few  weeks  that  Fields 
had  possession  of  the  house,  and  which  possession  he  swore 
that  Fields  procured  by  collusion  with  his,  defendant's^ 
tenant ;  and  he  also  stated  that  the  parties  through  whom 
he  claimed  had  undoubted  possession  since  1841. 

Hector  Cameron,  during  this  term,  shewed  cause,  citing 
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Regina  v.  Harland,  8  A.  &  E.  826  ;  Rex  v.  Jackson,  Dra. 
Rep.  53  ;  Regina  v.  Connor,  2  P.  R.  139  ,  Fields  y.  Living- 
ston and  Wightmayi,  17  C.  P.  15,  27 ;  Russ.  C.  &  M.,  Vol.  I., 
p.  431;  Woolvijch  Crim.  L.  1125-6. 

O'Brien,  contra,  cited  Hawk,  P.  C,  book  II.,  ch.  27,  sec. 
31 ;  4^  Bl.  Com.  148  ;  Rex  v.  Williams,  4  M.  &  R.  471 ;  Sir 
Godfrey  Kneller's  case,  1  Salk.  151 ;  Bac.  Ah.,  vol.  III.,  p. 
716. 

Morrison,  J.,  delivered  the  judgment  of  the  court. 

Upon  an  examination  of  the  circumstances  connected 
•with  this  case,  it  is  quite  evident  that  the  prosecutor  and 
the  defendant  claim  title  to  the  property  in  question,  the 
defendant  and  those  through  whom  he  claims  having  had 
possession  of  the  premises  for  more  than  twenty  years,  with 
the  exception  of  the  few  weeks  that  the  prosecutor  by  some 
means  obtained  possession,  or  placed  others  in  possession 
for  him,  and  those  parties  were  expelled,  as  it  is  alleged, 
by  the  defendant.  The  jury,  contrary  to  the  recommenda- 
tion of  .the  learned  chairman,  have  found  the  defendant 
guilty.  What  title  in  fact  the  prosecutor  has,  or  pretends 
to  have,  does  not  appear,  but  it  seems  he  obtained  posses- 
sion of  the  premises  through  a  tenant  of  the  defendant, 
probably  with  a  view  of  driving  the  defendant  to  an  action 
of  ejectment  to  recover  possession,  or  to  try  the  title  ;  he 
the  prosecutor,  having  already  failed  in  an  action  of  eject- 
ment brought  by  him  against  the  defendant  to  recover  the 
premises  ;  and,  as  it  is  sworn,  he  has  another  suit  pending 
for  the  like  purpose,  but  which  is  stayed  until  security 
for  costs  is  given  to  the  defendant. 

Considering  all  these  circumstances,  we  are  not  disposed 
to  assist  the  prosecutor.  The  court  below  punished  the 
defendant  by  a  fine  of  $50  for  the  offence  against  the  public 
peace,  and  it  was  for  that  court  to  say  whether  a  writ  of 
restitution  should  go,  and  they  declined  so  to  order. 

It  was  contended  for  the  private  prosecutor  that  this 
court  is  now  bound  to  order  the  issue  of  a  writ  of  restitu- 
tion.   No  authority  was  cited  shewing  clearly  that  such  is 
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the  law.  Rex  v.  Williams,  9  B.  &;  C.  556,  also  reported  in 
4  M.  &  R.  471,  was  relied  on  as  an  authority.  What 
Bayley,  J.,  says  is,  ''When  it  is  considered  that  a  certiorari 
only  substitutes  this  court  for  the  court  below,  whatever 
ought  to  have  been  done  there,  had  the  case  remained  there, 
it  must  be  the  duty  of  the  court  here  to  do  when  the 
case  is  removed."  The  point  was  not  strongly  pressed  in  that 
case,  nor  did  the  decision  directly  involve  the  question 
whether  the  court  was  bound  to  order  the  writ. 

In  the  case  in  our  own  court  Rex  v.  Jackson  et  al.,  Dra. 
Rep.  53,  a  case  in  some  of  its  circumstances  analogous  to 
this,  and  also  removed  by  certiorari,  the  court  declined  to 
grant  the  order  for  restitution. 

We  do  not  think  that  this  is  a  case  in  which  we  should 
interfere,  and  the  rule  is  therefore  discharged  without  costs. 

Rule  discharged. 


Walmsley  et  ux.  v.  Walmsley. 

Dower — Election — Evidence. 

In  dower,  it  appeared  that  the  demandant's  husband,  who  was  a  potter, 
devised  to  each  of  his  children  certain  real  estate,  and  gave  to  his  wife 
an  annuity  of  £25,  to  be  paid  half  yearly  by  his  executor,  and  to  be 
in  lieu  of  dower,  and  devised  to  her  certain  town  lots  for  life.  The 
pottery  he  directed  to  be  rented  until  his  son  J.  should  come  of  age, 
when  all  his  estate  not  otherwise  devised  was  to  be  divided  amongst 
his  children,  subject  to  the  annuity.  She  was  to  have  firewood  ofip  the 
premises  in  question  ;  and  his  executors  were  to  sell  all  his  stock  and 
farming  utensils,  &c. 

After  the  testator's  death,  in  1846,  the  executor,  who  consented  to  act  at 
the  demandant's  urgent  request,  sold  the  stock,  &c.,  and  handed  the 
whole  proceeds  to  her.  She  kept  the  pottery  until  her  son  came  of 
age,  collected  the  debts,  and,  having  married  six  months  after  the 
testator's  death,  she  and  her  second  husband  managed  all  the  real 
estate  and  received  the  rents.  The  annuity  was  never  specifically 
paid  to  her,  but  the  rents  exceeded  it. 

Held,  that  there  was  evidence  to  go  to  a  jury  to  support  a  plea  of  elec- 
tion, and  a  verdict  having  been  found  for  the  tenant,  a  new  trial  was 
refused. 

This  was  an  action  brought  to  recover  dower  out  of  the 
south  half  of  lot  14  in  the  third  concession  from  the  Bay, 
in  the  township  of  York. 
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The  case  was  tried  before  Hagarty,  C.  J.  C.  P.,  at  the 
Toronto  winter  assize  of  1868. 

It  appeared  that  the  testator,  who  was  a  potter  by  trade, 
resided  in  the  township  of  York  :  that  he  made  his  will 
on  the  19th  September,  1846,  and  died  on  the  2.3rd  of  the 
same  month  :  that  by  the  will  he  bequeathed  to  each  of 
his  children  specifically  certain  real  estate,  leaving  to  his 
son  John  the  premises  out  of  which  the  dower  was  claimed. 
To  his  wife  he  devised  as  follows  :  "  I  give  and  bequeath  to 
my  dear  wife,  Isabella  Walmsley,  the  sum  of  £25  of  lawful 
money  of  Canada  yearly  and  every  year  after  my  decease, 
and  during  the  term  of  her  natural  life,  but  the  said  sum 
of  £25  annually  is  to  be  in  lieu  of  dower  or  right  or  title 
to  dower  which  she  might  be  entitled  to  as  my  widow : 
the  said  sum  of  £25  per  annum  to  be  paid  in  half-yearly 
payments  of  twelve  pounds  and  ten  shillings  each  out  of 
my  estate  by  my  executors  hereinafter  named,  to  my  said 
dear  wife  Isabella,  the  first  half-yearly  payment  to  com- 
mence and  be  made  to  her  six  months  from  the  day  of  my 
decease."  He  also  gave  to  his  said  wife,  during  her  life, 
town  lots  Nos.  1,  2, 3  and  4  in  DrummondviUe,  in  the  county 
of  York,  and  lot  26  on  the  north  side  of  Agnes  street,  in  the 
City  of  Toronto.  And  he  further  directed  that  should  his 
son  Thomas  die  before  twenty-one,  leaving  no  issue,  his  share 
should  go  to  his  daughter  Elizabeth,  and  if  she  should  die 
before  twenty-one  and  leaving  no  issue,  her  share  should  go 
to  Thomas,  if  living ;  and  in  case  both  should  die  before  his 
wife,  without  issue,  then  both  their  shares  should  go  to  and 
be  the  property  of  his  wife  during  the  term  of  her  natural 
life.  He  also  directed  that  the  pottery  was  to  be  rented  until 
his  son  James  should  come  of  age,  and  after  he  attained  that 
age  then  the  whole  of  the  residue  of  his  real  and  personal 
estate  not  otherwise  given,  &c.,  should  be  divided  equally 
amongst  all  his  children,  share  and  share  alike,  or  amongst 
the  survivors,  subject  nevertheless  to  the  payment  of  the 
sum  of  £25  annually  to  his  wife,  as  before  mentioned. 
He  directed  that  his  wife  should  have  all  the  firewood 
she  might  require  for  herself  and  family  during  her  natural 
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life — the  said  wood  to  be  taken  off  the  premises  now  in 
question ;  and  he  further  directed  that  his  executors  as 
soon  as  convenient  after  his  decease  should  sell  and  dispose 
of  all  his  stock,  crops,  farming  utensils,  fee,  except  one 
span  of  horses,  one  waggon  and  harness,  two  cows^  and  hay 
and  oats  sufficient  to  keep  the  horses  and  cows  for  one 
season.  Two  executors  were  named,  only  one  of  whom,  B. 
Bull,  proved  the  will. 

The  only  witness  called  on  the  part  of  the  tenant  was 
Mr.  Bull,  the  executor  of  the  will  .  He  stated  that  an 
inventory  of  the  real  and  personal  estate  was  made,  the 
demandant  being  present,  valued  at  £1547  :  that  while  sepa- 
rating the  good  promissory  notes  from  the  bad  belonging 
to  the  estate,  one  Miller  then  present  proposed  they  should 
collect  only  those  that  were  considered  good,  when  the 
demandant  seized  them,  and  said  she  would  not  lose  them, 
and  the  witness  could  not  get  them  again  from  her.  He 
thought  he  would  not  act  as  executor.  She  urgently 
begged  of  witness  to  do  so,  and  he  consented  and  took  out 
probate.  There  was  then  a  sale  of  all  the  personal  pro- 
perty except  the  horses,  cows,  waggons,  &c.,  which  under 
the  provisions  of  the  will  were  to  be  retained ;  and  the 
witness  said  "  We  left  her,"  referring  to  these  things,  "  what 
was  given  her  by  the  will."  The  proceeds  of  the  sale  were 
all  given  to  the  demandant.  The  witness  said  he  did  not 
interfere  in  the  estate  much  after  that ;  he  went  once  or 
twice  to  see  how  the  family  got  on ;  that  she  had  the  pot- 
tery until  the  tenant  came  of  age ;  "  We  were  to  rent  the 
property  as  directed  by  the  will ;  we  left  it  with  her,  and 
she  and  her  children  had  the  benefit  of  it." "  A  lease  was 
made  to  one  Becket  for  five  years,  the  rent  being  over 
£40.  After  Becket  left  it  demandant  then  entered  into 
possession.  She  got  her  firewood  off"  the  farm  under  the 
will.  She  got  married  again  six  months  after  testator's 
death.  The  witness  said  he  never  touched  any  of  the 
rents  ;  demandant  got  the  whole  proceeds  of  the  estate,  ex- 
cept the  costs  of  printing  the  bills  for  the  sale.  On  cross- 
examination  he  said  he  paid  her  nothing  out  of  the  estate 
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as  an  annuity.  "  I  allowed  her  to  manage  every  thing. 
I  thought  she  was  a  more  proper  person  to  do  so  than  I. 
I  don't  know  what  amount  she  collected.  I  got  none 
whatever." 

Upon  this  evidence  Read,  Q.C.,  for  the  demandants,  sub- 
mitted that  the  pleas  were  not  proved.  The  learned  judge 
said  he  would  take  the  opinion  of  the  jury,  reserving  leave 
to  demandants  to  move  to  enter  a  verdict  for  them. 

The  demandants  then  called  one  Donaldson,  who  lived 
with  the  widow  after  testator's  death,  and  he  merety 
stated  that  she  collected  all  the  notes  she  could,  but  he 
could  not  say  the  amount,  and  he  also  stated  that  she 
carried  on  the  pottery.  A  son  of  the  demandant  was 
also  called,  who  stated  that  his  mother  always  insisted  on 
having  her  dower. 

The  learned  judge,  in  leaving  the  case  to  the  jury,  told 
them  that  before  they  could  find  for  the  'tenant  they  must 
see  that  the  demandant  had  done  acts  clearly  shewing  that 
she  elected  to  take  the  provisions  declared  in  the  will  to  be 
in  lieu  of  dower  in  such  lieu  and  satisfaction. 

The  jury  found  for  the  tenant. 

In  the  following  Hilary  Term  Spencer  obtained  a  rule  nisi 
to  set  aside  the  verdict  and  enter  a  verdict  for  demandant, 
pursuant  to  leave  reserved,  on  the  ground  that  there 
was  no  evidence  of  any  actual  or  express  election  on  the 
part  of  the  demandant,  or  from  which  it  could  be  inferred 
she  elected  to  take  the  provision  in  the  will  of  her  deceased 
husband  in  heu  of  dower.  There  were  other  objections, 
but  all  referring  to  that  objection.  The  rule  was  also 
moved  to  set  aside  the  verdict  as  being  contrary  to  law  and 
evidence,  and  for  a  new  trial. 

The  case  was  argued  in  Michaelmas  Term,  1868,  but  on 
account  of  the  changes  on  the  Bench  it  was  again  argued 
in  this  term. 

S.  M.Jarvis  shewed  cause,  citing  Walmsley  v.  Walmsley, 
26  U.  C.  R.  392 ;  Westacott  v.  Cockerline,  13  Grant,  79. 
28— -VOL.  XXIX  U.C.R. 
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Spencer  supported  the  rule,  and  cited  Reynard  v.  Spence, 
4  Beav.  108,  105,  107 ;  Dillon  v.  Parker,  1  Swanst.  359, 
379,  382 ;  Morgan  v.  Edwards,  13  Price,  782 ;  Stratford  v. 
Powell,  1  Ball  and  Beatty,  1,  17,  23;  Price  v.  Price,  2 
Molloy,  21 ;  Cowper  v.  Scott,  3  P.  Wms.  124,  note ;  Pusey 
V.  Beshouvrie,  Ih.  315;  Newman  v.  Newman,  1  Bro.  C.  C. 
186 ;  Poynton  v.  Poynton,  lb.  445 ;  Whistler  v.  Webster, 
2  Ves.  Junr.  871 ;  Doe  Dayman  v.  Moore,  9  Q.  B.  555 ; 
Pulker  V.  ^m?is,  13  U.  C.  R.  546. 

Morrison,  J.,  delivered  the  judgment  of  the  court. 

The  question  in  this  case  is,  whether  there  was  any 
evidence  to  go  to  the  jury  to  establish  that  the  demandant 
elected  to  take  the  provision  made  for  her,  and  mentioned 
in  the  will,  in  lieu  of  her  dower.;  for  if  there  was  any 
evidence,  it  is  not  a  case  in  which  we  would  interfere  with 
the  finding  of  the  jury. 

The  principal  objection  taken  at  the  trial  by  the  de- 
mandant's counsel,  and  at  the  argument  of  this  rule,  is, 
that  there  was  no  evidence  of  election  on  the  part  of  the 
widow,  and  that  the  tenant's  plea  was  not  proved,  and 
that  the  learned  judge  should  have  so  ruled,  and  directed 
a  verdict  for  the  demandant. 

On  the  face  of  the  will  it  appears  clear  that  the  testa- 
mentary provisions  were  intended  to  exclude  the  widow 
from  all  dower,  if  she  elected  so  to  take  them.  The  evidence 
shews  that  she  was  well  aware  of  her  rights,  having  ample 
knowledge  of  her  deceased  husband's  estates,  the  value, 
nature,  and  condition  of  them.  It  also  appears  that  it 
was  at  her  instance  and  urgent  request  the  executor  acted 
and  proved  the  will :  that  shortly  after  the  death  of  her 
husband,  all  the  personal  property  was  sold  by  public  sale, 
except  the  articles  specifically  directed  to  be  retained,  and 
which  portion  was  handed  over  to  the  demandant  by  the 
executor.  It  is  also  proved  that  she  took  possession  of  all 
the  promissory  notes  belonging  to  the  estate,  collected  the 
moneys  due  thereon,  and  that  she  received  all  the  proceeds 
of  the  sale  of  the  chattels  :  that  certain  of  the  real  estate 
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was  rented  by  the  executor  for  five  years  at  £40  a  year  ; 
and  that,  with  the  permission  and  concurrence  of  the 
executor,  she  took  and  received  the  rents  for  that  period, 
and  after  the  expiration  of  the  lease  she  and  her  second 
husband  entered  into  possession  of  the  property,  taking 
all  the  profits  and  proceeds  of  the  estate ;  and  that  this 
state  of  things  was  acquiesced  in  by  the  demandants  for 
many  years. 

It  was  contended  the  £25  a  year  as  the  amiuity  was 
never  actually  paid  to  the  widow  by  the  executor,  and 
that  it  should  be  presumed  that  she  did  not  take  the  pro- 
ceeds of  the  estate  she  received  during  this  long  period  as 
and  for  the  annuity  and  in  lieu  of  dower,  and  therefore  it 
could  not  be  said  she  made  an  election.  It  is  true  that 
the  executor,  whose  duty  it  was  to  receive  the  rents  and 
profits,  and  provide  for  the  payment  of  the  annuity  out  of 
the  estate,  did  not  by  his  own  hand  pay  to  the  demandant 
half  yearly  the  annuity  she  was  entitled  to  under  the  will. 
Instead  of  doing  so,  however,  he  gave  over  to  the  widow 
the  whole  of  the  proceeds  of  the  estate  and  the  entire 
control  and  management  of  the  estates  themselves,  out  of 
which  the  annuity  was  to  be  paid,  and  upon  which  it  was 
charged ;  and  with  his  concurrence  and,  we  may  assume, 
authority,  she  received  and  appropriated  to  her  own  use 
all  the  rents  and  proceeds  of  the  estate — the  executor 
being  of  opinion,  as  he  stated,  that  she  could  manage  it 
more  advantageously  than  he  could. 

Mr.  Story,  in  his  treatise  on  Equity  J urisprudence,  sec. 
1057,  says  :  Questions  have  also  arisen  in  courts  of  equity 
as  to  what  acts  or  circumstances  shall  be  deemed  an  elec- 
tion on  the  part  of  the  person  bound  to  make  it.  We 
say  acts  or  circumstances ;  for  positive  acts  of  acceptance 
or  of  renunciation  are  not  indispensable.  Presumptions 
equally  strong  may  arise  from  long  acquiescence  or  from 
other  circumstances  of  a  stringent  nature.  Upon  such  a 
subject  no  general  rule  can  be  laid  down,  but  every  case 
must  be  left  to  be  decided  on  upon  its  own  particular  cir- 
cumstances, rather  than  upon  any  definite  abstract  doctrine." 
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Now  were  there  any  facts  or  circumstances  in  proof  at 
the  trial  from  which  the  jury  might  infer,  as  the  case  was 
left  to  them  by  the  learned  judge,  that  she  did  elect  to 
take  the  provision  mentioned  in  the  will  in  lieu  of  dower, 
as  such  lieu  and  satisfaction  ?     When  we  consider  the 
specific  devise  of  real  estate  to  the  demandant  under  the 
will  for  the  term  of  her  natural  life,  the  right  to  take  fire- 
wood ofi"  this  very  farm  for  the  same  period,  the  devise  of 
the  annuity  in  lieu  of  dower  charged  upon  the  estate,  the 
will  being  proved  at  her  instance,  and  the  facts  that  she 
took  possession  of  the  whole  proceeds  of  the  personalty, 
and  with  the  permission  of  the  executor  received  and 
applied  to  her  own  use  all  the  rents,  which  exceeded  the 
amount  of  the  annuity,  and  the  proceeds  of  the  real  estate, 
and  that  they,  the  demandants,  occupied  the  property 
when  not  rented,  and  the  acquiescence  in  this  state  of 
things  for  so  many  years,  it  can  hardly  be  said  that'  those 
facts  and  circumstance  could  be  withheld  from  the  jury,  or 
that  they  were  not  evidence  to  go  to  them  to  say  whether 
or  not  the  widow  made  an  election  to  look  to  the  annuity 
instead  of  claiming  her  dower.   Her  acts  and  dealings  with 
the  estate  for  so  long  a  period  are  inconsistent  with  her 
retaining  the  right  to  claim "  dower,  while,  on  the  other 
hand,  the  taking  of  the  rents,  fee,  with  the  concurrence  of 
the  executor,  is  quite  consistent  with  her  having  elected  to 
take  the  annuity,  and  it  is  not  likely  that  the  executor 
would  have  permitted  her  to  do  so  except  upon  that  prin- 
ciple, and  to  carry  into  effect  that  object. 
We  think  the  rule  should  be  discharged. 

Rule  discharged,  (a) 


(a)  See  Reynolds  v.  Reynolds,  post  p.  225. 


KEGINA  V.  LEES. 


221 


Regina  v.  Lees. 

Highway — Obstruction — Indictment. 

Defendant  being  indicted  for  overflowing  a  highway  with  water  by  means 
of  a  mill  dam  maintained  by  him,  objected  that  there  was  no  highway, 
and  could  be  no  conviction,  because  the  road  overflowed,  which  was 
an  original  allowance,  had  been  in  some  places  enclosed  and  cultivated. 
It  was  used,  however,  at  other  points,  and  those  who  had  enclosed  it 
were  anxious  that  it  should  be  opened  and  travelled,  which  they  said 
was  impossible  owing  to  the  overflow.  The  overflow  too  was  at  other 
parts  than  those  so  enclosed. 

Held,  that  a  conviction  was  clearly  right. 

Defendant  was  indicted,  tried,  and  convicted  before 
Richards,  C.  J.,  at  the  last  fall  assizes  for  the  County  of 
Lanark,  for  obstructing  a  public  highway,  being  the  govern- 
ment allowance  for  road  in  front  of  the  twelfth  concession, 
in  the  township  of  Drummond,  and  immediately  in  front  of 
lots  Nos.  8,  9  and  10,  in  the  said  concession,  by  putting  a 
dam  across  the  Mississippi  River,  and  causing  the  water  of 
the  river  to  flow  in  and  upon  the  highway. 

The  facts  proved  were,  that  defendant  had  a  dam  across 
the  river,  on  the  west-half  of  lot  17  in  the  12th  concession. 

One  Woodward,  about  1838,  put  a  log  across  the  river  on 
lot  17.  This  did  not  raise  the  water  much.  After  two  or 
three  years  he  made  a  dam  at  that  place  two  feet  high, 
and  afterwards  a  more  substantial  dam,  and  planked  it. 

One  Blain  succeeded  Woodward,  and  he  built  a  more 
permanent  dam  and  higher  ;  it  was  about  three  feet  high. 
About  18  years  ago  slash  boards  were  put  on  the  dam, 
raising  the  water  one  foot  higher  than  the  dam  did. 

Defendant  succeeded  Blain,  in  May,  1867,  and  he  had 
kept  the  water  as  high  as  Blain  did,  and  had  secured  it  by 
wash  boards. 

Defendant,  before  he  bought  the  mill  which  the  dam 
supplied  with  water,  had  frequently  said  that  it  did  his 
property  a  great  deal  of  damage  several  miles  from  the 
dam. 

Oswald  Montgomery,  a  witness,  said  he  had  known  the 
original  allowance  along  the  front  of  lots  7, 8, 9  and  10,  for  38 
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years.  He  cleared  it  out  in  front  of  lot  7.  It  was  chopped 
in  front  of  8  a  few  years  ago.  It  could  be  travelled  the 
same  if  it  were  made  the  same  as  across  lot  7.  It  cannot 
be  travelled  except  in  winter.  He  owns  half  of  lot  9. 
The  allowance  is  open]  in  front  of  9,  where  he  has  a  field 
cleared.  One  Phelan  opened  the  allowance  in  front  of  10 
and  east-half  of  9.  The  allowance  crosses  the  river  in  front 
of  9.''?  When  he  went  there  the  road  was  always  dry.  It  began 
to  be  affected  as  soon  as  the  dam  was  put  up,  15  or  16 
years  after  he  went  there.  Since  defendant  went  into  pos- 
session water  has  been  three  feet  on  the  highway.  The 
average  depth  is  a  foot  or  18  inches.  If  no  dam  were 
there  it  would  be  dry.  In  1855  statute  labour  was  done 
opposite  lot  8,  and  in  1867  in  front  of  8  and  part  of  9. 
The  water  of  the  river  renders  the  road  impassable  from 
spring  till  July  or  August.  Phelan,  who  owns  10  and 
half  of  9,  has  to  come  out  on  to  the  allowance  through 
witness's  half  of  lot  9.  If  the  dam  was  not  there  he  could 
come  out  of  his  own  place  on  to  the  allowance.  McFarlane 
and  Finlayson,  who  are  on  lots  8  and  9,  cannot  get  from  there 
to  the  allowance  without  going  across  witness's  land.  There 
is  no  road  in  front  of  8,  it  has  never  been  travelled,  nor  in 
front  of  9.  The  allowance  is  travelled  in  the  winter.  It 
would  be  travelled  in  the  summer  if  not  flooded.  He  said  he 
was  pasturing  the  allowance  in  front  of  9  a  good  while, 
and  fenced  ifc  in  the  spring  of  1868. 

James  Jackson  said,  if  no  dam  were  there  he  believed 
in  its  original  state  the  road  allowance  in  front  of  lots  8,  9, 
and  10  would  not  be  flooded ;  it  could  be  made  passable 
at  very  little  expense.  That  line  of  road  has  never  been 
travelled  ;  it  could  not  have  been  travelled ;  it  never  was 
opened ;  it  was  too  wet  to  be  open. 

James  Phelan  said,  he  lived  on  10  and  part  of  11 ;  had 
lived  on  10  since  1840.  The  road  began  to  be  flooded  in 
1847 ;  before  that  he  had  done  statute  labour  in  front  of 
lot  9  ;  did  it  for  six  or  seven  years.  A  lot  of  men  worked 
there  a  few  years  ago  by  chopping  it  out.  Worked  on  the 
road  in  1841  and  following  years.    The  road  was  never 
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travelled;  there  is  no  place  where  the  fence  goes  completely 
across  the  road. 

Several  other  witnesses  said  if  the  dam  were  not  there 
water  would  not  be  on  the  allowance,  and  the  road  could 
be  made. 

It  was  objected  at  the  trial  by  defendant's  counsel,  that 
there  was  no  evidence  that  the  road  was  capable  of  being- 
made  a  highway  :  that  Montgomery,  the  owner  of  half  of 
lot  9,  had  taken  possession  of  and  enclosed  the  allowance 
in  front  of  his  lot,  or  some  part  of  it,  and  the  public  had 
therefore  not  the  right  to  use  the  allowance  as  a  highway 
which  was  blocked  by  the  enclosure.  This  objection  was 
overruled. 

The  learned  Chief  Justice  directed  the  jury,  that  if  they 
were  satisfied  the  alleged  allowance  was  an  original 
allowance  for  road,  and  that  it  or  any  part  of  it  was  flooded, 
so  as  to  be  impassable  or  to  be  made  incapable  of  being 
made  passable,  in  consequence  of  the  dam  which  was  main- 
tained by  the  defendant,  to  find  the  defendant  guilty.  The 
jury  found  the  defendant  guilty  on  the  first  and  third  counts. 

In  Michaelmas  Term  last  McMichael  obtained  a  rule, 
calling  on  the  Attorney  General  and  the  prosecutor  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a  new  trial 
had,  on  the  ground  that  the  verdict  was  contrary  to  law 
and  evidence,  and  for  mis-direction  of  the  learned  Chief 
Justice,  in  directing  the  jury  if  any  portion  of  the  allowance 
was  ever  flooded  to  find  defendant  guilty,  although  no  order, 
resolution,  or  by-law,  had  been  passed  for  opening  it,  and 
although  it  was  enclosed  and  used  as  private  property, 
and  had  never  been  used  as  a  travelled  road. 

In  this  term  McMiclmel  supported  the  rule.  There  was 
no  highway  there,  because  it  was  not  used  and  never  had 
been  used,  and  so  no  obstruction  to  the  public.  As  part 
of  the  allowance  was  enclosed,  the  public  cannot  get  the 
use  of  it  till  a  by-law  has  been  passed  by  the  municipal 
council :  29-30  Vic.  ch.  51,  sees.  335,  336.  It  should  have 
been  left  to  the  jury  to  say  whether  the  allowance  was 
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used  as  a  road  :  Evans  v.  Oakley,  1  C.  &  K.  125  ;  Smith  v. 
Lockwood,  13  Barbour,  209. 

No  one  appeared  for  the  Crown. 

Wilson,  J.,  delivered  the  judgment  of  the  court. 

The  335th  section  of  the  statute  does  not  apply  here, 
because  no  other  road  has  been  used  in  lieu  of  the  proper 
allowance,  nor  has  any  road  been  established  by  law  in 
lieu  of  it.  There  is  no  person,  either,  in  possession  of  any 
part  of  the  allowance,  whether  enclosed  by  a  lawful  fence 
or  not,  who  is  setting  up  his  possession ;  on  the  contrary, 
those  who  have  occasionally  worked  the  allowance,  or 
applied  any  part  of  it  to  their  own  use,  are  anxious  to 
have  the  road  opened,  and  do  not  pretend  to  have  any  right 
to  exclude  the  public  or  any  person  whatever  from  the  use 
of  the  road.  The  defendant  has  certainly  no  power  to 
set  up  their  act  as  a  justification  for  his  conduct.  His 
obstruction,  too,  is  at  other  places  also,  at  other  parts 
of  the  allowance  than  have  been  worked  or  temporarily 
enclosed. 

Neither  has  the  defendant,  nor  any  other  person,  the 
right  to  set  up  such  possession  by  others  in  this  prosecu- 
tion, as  the  statute  permits  it  to  be  done  only  "  as  against 
any  private  person." 

We  see  no  reason  for  interfering  with  the  finding  of  the 
jury  in  any  respect. 

The  defendant,  it  appears,  complained  loudly  against 
the  former  owners  of  the  mill  for  the  injury  which  they 
did  to  his  property  by  the  maintenance  of  this  dam.  He 
has,  however,  become  the  purchaser  of  the  mill ;  but  he  has 
not  removed  the  dam  which  causes  the  public  nuisance. 
He  contends  now  no  one  has  the  right  to  complain. 

The  evidence  shews  possession  taken  and  use  by  the 
public  of  the  road  as  far  as  it  is  capable  of  being  used. 
It  shews  work  done  upon  it  at  different  times,  and  for 
many  years  past.  It  shews  the  road  could  and  would  be 
used,  and  that  it  might  be  made  fit  for  public  travel,  if  the 
overflow  caused  by  the  dam  were  removed ;  and  it  shews 
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the  road  is  actually  used  in  winter,  when  the  overflow  is 
frozen. 

The  argument  of  non-user  is  really  nothing  more  than 
this  :  that  the  overflow  of  water  prevents  travel,  and 
because  there  is  no  travel,  there  is  no  nuisance  in  flooding 
the  road. 

The  rule  will  be  discharged. 

Rule  discharged. 


Mary  Ann  Reynolds,  widow  of  Henry  Reynolds  v. 
Sarah  Reynolds  and  William  F.  Reynolds. 

Dower — Election. 

To  an  action  of  dower  the  tenant  pleaded,  on  . equitable  grounds,  that  before 
the  husband  was  seized  his  father  owned  the  land,  atid  coiiveyed  it  to 
the  husband,  in  consideration  of  natural  affection  and  that  the  grantor 
and  his  wife  should  enjoy  it  for  th^ir  lives  and  that  of  ihe  survivor : 
that  the  husbard  leased  it  to  his  father  and  mother  during  their  joint 
lives  and  the  life  of  the  survivor,  which  was  intended  for  their  support, 
and  the  mother,  the  survivor  and  one  of  the  tenants,  has  no  other 
means  of  support  :  that  afterwards  the  husband  devised  his  personal 
prorerty  and  all  his  real  estate  to  demandant  until  his  two  sons  should 
come  of  age,  on  which  event  he  devised  a  portion  to  each,  subject  to 
certain  charges  in  favor  of  his  wife,  which  devise  he  intended  and  by  his 
will  declared  to  be  in  lieu  of  d  jwer:  that  neither  *of  the  sons  attained 
twenty-one  :  that  alter  the  death  of  her  husband  the  demandant  took 
possession  of,  and  had  since  enjoyed,  all  her  husband's  real  estate,  and 
took  also  the  personal  estate,  anc?  has  used  and  disposed  of  the  same 
for  her  own  use  : 

Held,  on  demurrer,  a  bad  plea,  for  not  alleging  expressly  an  election  by 
the  widow,  but  leaving  it  to  be  inferred  from  the  other  statements. 

The  evidence  shewed  that  the  testator  died  in  debt :  that  the  executor 
declined  to  prove  the  will,  there  being  no  money  to  pay  probate  or 
funeral  expenses :  that  the  widow  sold  some  of  the  stock,  horses  and 
cows,  to  support  the  family,  and  others  because  there  was  no  fodder  to 
keep  them  ;  and  the  furniture,  (fee,  was  sold  by  the  sheriff  under  exe- 
cution. The  real  estate  consisted  of  45  acres,  without  a  house  on  it, 
leased  on  shares,  and  worth  about  $80  a  year  5  and  on  her  claiming  dower 
five  years  before,  the  person  working  it  had  agreed  to  pay  her  $50  a 
year,  which  had  been  paid  for  one  year.  Htld,  no  evidence  of  an 
election  to  take  under  the  will  in  lieu  of  dower: 

Held,  also,  that  the  devise  of  the  land  to  the  widow  for  her  own  and  her 
sons'  support  till  they  should  come  of  age,  did  not  make  her  tenant  of 
the  freehold,  so  as  to  prevent  her  from  recovering  dower. 

This  was  an  action  of  dower,  tried  before  Gwynne,  J., 
at  the  last  Toronto  assizes,  without  a  jury. 
29 — vol.  XXIX  u.cr. 
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The  premises  in  question  were  the  east  half  of  lot  11  in 
the  9th  concession  of  Markham.  Both  tenants  pleaded  ne 
unques  seisie,  &c.,  and  the  tenant  Sarah  pleaded  two  special 
pleas  : 

1.  That  the  testator,  demandant's  husband,  leased  the 
premises  for  the  lives  of  his  father,  William,  and  ^arah  his 
wife  (the  tenant)  and  to  the  survivor  :  that  afterwards  by 
his  will  he  devised  all  his  real  estate  to  the  demandant  on 
certain  trusts,  &c.,  giving  certain  annuities  to  his  wife,  &c., 
which  provision  was  declared  to  be  in  lieu  of  dower,  and 
that  the  demandant  elected  to  take  and  accepted  the  same 
in  lieu  of  dower. 

2.  On  equitable  grounds,  that  before  ever  the  said  Henry  - 
Reynolds  was  seized  of  or  in  any  way  interested  in  the 
lands  of  which  dower  is  claimed  in  the  declaration,  his 
father,  William  Reynolds,  was  seized  thereof  in  fee,  and 
being  so  seized  the  said  William  Reynolds  gave  and  con- 
veyed the  said  land  to  his  son,  the  said  Henry,  in  consi- 
deration of  natural  love  and  affection,  and  that  he,  the 
said  William  Reynolds,  and  his  wife,  the  said  Sarah  Rey- 
nolds, and  the  survivor,  should  freely  enjoy  the  same  for 
their  joint  lives  and  the  life  of  the  survivor;  aod  by  deed 
bearing  even  dafe  with  the  conveyance  to  the  said  Henry 
Reynolds  he^  the  said  Henry,  then  granted  back  and  de- 
mised the  said  lands  to  the  said  William  Reynolds  and 
Sarah  Reynolds,  his  father  and  mother,  during  their  joint 
lives  and  the  life  of  the  survivor  :  that  the  same  was  in- 
tended and  so  done  as  and  for  the  support  and  maintenance 
of  the  said  William  and  Sarah  Reynolds  and  of  the  sur- 
vivor, and  that  the  said  Sarah,  as  such  survivor,  has  no 
other  means  of  support  than  as  aforesaid  ;  that  afterwards 
the  said  Henry  Reynolds,  being  seized  and  possessed  of 
divers  lands  and  other  property,  departed  this  life,  having 
first  duly  made  and  published  his  last  will  and  testament, 
whereby  he  gave  and  bequeathed  to  his  wife,  the  now  de- 
mandant, his  personal  property,  and  also  devised  the  whole 
of  the  real  estate  unto  his  said  wife,  the  now  demandant, 
until  his  two  sons,  William  Freeman  Reynolds,  one  of  the 
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above-named  tenants,  and  Henry  Reynolds,  should  attain 
their  majority,  upon  which  event  he  devised  a  portion  of 
his  lands  to  one  of  his  said  sons  and  another  portion  to  the 
other,  subject  to  certain  charges  therein  respectively  in 
favour  of  his  said  wife  of  certain  annuities  or  sums  to  be 
payable  annually  or  semi-annually  by  moieties,  as  she 
should  desire,  during  her  life  or  widowhood,  which  bequest, 
demise  or  provision,  the  said  testator  intended,  and  in  and 
by  his  said  last  will  expressly  declared,  should  be  in  lieu 
of  all  dower  that  his  said  wife  might  claim  :  that  neither 
of  the  said  sons  of  the  said  testator  has  yet  attained  the 
age  of  twenty-one  :  that  after  the  death  of  the  said  Henry 
the  said  demandant  went  into  possession  of  all  the  real 
estate  of  which  her  husband  was  entitled  to  possession  at 
the  time  of  his  death,  and  has  from  thence  hitherto  enjoyed 
the  same,  and  also  took  possession  of  all  the  personal  estate 
of  her  said  husband,  and  has  hitherto  used  or  disposed  of 
the  same  for  her  own  use — wherefore  the  said  tenant  Sarah 
Reynolds  says,  that  the  demandant  ought  not  in  equity  to 
have  or  claim  any  dower  out  of  the  lands  in  the  said 
declaration  mentioned. 

The  demandant  demurred  to  this  plea,  and  took  issue  on 
the  other  pleas. 

On  the  trial  it  appeared  that  demandant's  husband  died 
in  the  fall  of  1860,  leaving  a  will  devising  his  real  estate 
as  in  the  plea  mentioned,  and  giving  to  his  wife  certain 
annuities  charged  on,  his  real  estate,  and  all  his  personal 
estate,  which  he  declared  to  be  in  lieu  of  dower.  From 
the  testimony  it  also  appeared  that  the  testator  left  only 
a  small  amount  of  personal  property,  some  horses  and 
cows  :  that  he  left  no  money  and  died  in  debt :  that  the 
will  was  not  proved,  as  the  executor  declined  to  do  so, 
because  there  was  not  sufficient  money  to  pay  the  probate 
expenses,  and  not  enough  to  pay  the  funeral  charges  :  that 
the  personal  property  was  left  in  the  hands  of  the  demand- 
ant, and  that  she  sold  some  of  the  horses  and  cows  for 
the  support  of  the  testator's  family,  and  others  because 
there  was  no  fodder  to  feed  them  :  that  the  tenant  Sarah 
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Esynolds  held  a  note  against  the  estate,  which  she  sued 
and  recovered  judgment  on,  and  that  under  it  all  the  fur- 
niture, &;c.,  left  by  the  testator  was  seized  by  the  sheriff 
and  sold  for  $170,  not  sufficient  to  pay  the  judgment  and 
costs  :  that  the  only  available  real  estate  was  45  acres, 
on  which  there  was  no  house,  a  part  of  lot  10  in  the 
tenth  concession  of  Markham,  devised  to  one  of  her  sons  : 
that  it  was  let  on  shares,  and  was  not  worth  $80  a  year. 
One  witness  said  that  it  was  a  poor  living,  but  was  all 
the  widow  of  testator  had,  and  that  but  for  the  kindness 
of  neighbours  they,  the  family,  would  have  been  left 
destitute.  It  was  also  in  evidence  that  about  four  years 
ago  she,  the  demandant,  was  claiming  dower  of  the 
land  now  in  question,  and  that  one  Chauncy  Eeynolds, 
who  worked  the  place  for  the  tenant,  agreed  for  the  owner 
to  give  her  $50  a  year  and  a  little  log  house  on  the  lot, 
the  arrangement,  as  the  witness  said,  being  made  for  peace, 
and  not  admitting  her  right  to  dower.  The  amount  was 
paid  for  one  year,  but  whether  for  more  the  witness  could 
not  say. 

This  being  the  whole  testimony  in  effect,  at  the  end  of 
the  case,  Harrison,  Q.  C,  for  the  tenants,  contended  1. 
That  there  was  no  right  to  dower,  by  reason  of  the  terms 
of  testator's  will.  2.  That  the  dealing  of  the.  widow  with 
the  personalty,  not  proving  the  will,  &c.,  was  evidence  of 
election  to  take  under  the  will.  3.  That  the  demandant 
was  not  entitled  to  damages,  &;c. 

The  learned  judge  (the  case  being  tried  without  a  jury) 
was  of  opinion  that  the  issues  on  the  pleas  should  be  found 
for  the  demandant :  that  the  demandant  was  not  bound  by 
any  thing  which  in  the  evidence  sufficiently  established 
an  election  :  that  there  was  no  election  until  action  brought 
for  dower,  and  that  the  widow  was  not  entitled  to  damages 
before  election.  The  learned  judge  therefore  entered  a 
verdict  for  demandant,  without  any  damages. 

Harrison,  Q.C.,  obtained  a  rule  nisi  to  set  aside  the 
verdict,  and  for  a  new  trial,  the  grounds  mentioned  in 
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the  rule  being,  for  misdirection,  in  the-learned  judge  ruling 
that  although  demandant  under  the  will  of  her  late  husband 
was  herself  tenant  of  the  freehold,  she  could  in  this  action 
recover  dower  from  the  tenants  :  that  although  the  demand- 
ant never  proved  the  will  or  otherwise  voluntarily  acted  as 
executrix,  and  yet  ever  since  his  death  has  been  in  possession 
and  enjoyment  of  the  real  and  personal  estate  devised  to 
her  by  the  will  in  lieu  of  dower,  and  all  the  other  property 
of  the  testator,  yet  she  can  in  this  action  legally  claim 
dower  as  against  the  second  and  third  pleas  of  the  defend- 
ant, neither  of  which  the  learned  judge  ruled  was  proved ; 
and  that  notwithstanding  the  demise  of  the  deceased  hus- 
band to  Sarah,  one  of  the  tenants,  demandant  is  entitled 
to  her  claim  of  dower  ;  and  that  the  verdict  is  contrary 
to  law  .and  evidence  and  the  weight  of  evidence.  The 
demurrer  and  motion  for  a  new  trial  were  argued  together. 

McMichael  and  Spencer  for  the  demandant.  The  verdict 
is  right.  As  to  the  chattels,  they  were  absolutely  sold  to 
pay  debts,  so  there  could  be  no  election  as  to  them,  and 
her  taking  possession  of  the  personalty  as  administratrix 
was  not  a  taking  in  lieu  of  dower.  As  to  the  real  estate, 
it  was  devised  to  her  in  trust,  and  that  could  not  deprive 
her  of  dower ;  she  was  compelled  to  take  possession  in 
order  to  carry  out  the  trusts  :  Broiviil.  «fe  Gold.  12G.  As 
to  the  demurrer,  the  equitable  plea  does  not  expressly  aver 
an  election,  or  shew  facts  clearly  equivalent  to  an  election, 
and  it  is  therefore  bad  :  Dillon  v.  Parker,  1  Swanst.  359, 
379,  382  ;  Edwards  v.  Morgan,  13  Price  782  ;  Stor.  Equ. 
Jur.  sec.  1097,  629,  630.  Taking  possession  is  not  an  elec- 
tion, unless  she  clearly  had  full  knowledge  of  her  rights, 
which  is  not  shewn  here  :  Stratford  v.  Poivell,  1  Ball  &  B. 
1,  23.  Receipt  for  three  years  of  an  annuity  charged  on 
land  of  which  she  would  be  dowable  has  been  held  insuffi- 
cient :  Wake  v.  Wake,  3  Brown  C.  C.  255 ;  so  enjoyment 
for  five  years  :  Reynard  v.  Spence,  4  Beav.  103 ;  and  in 
Brice  v.  Brice,  2  Molloy,  21,  there  had  been  enjoyment  for 
over  ten  years.    In  Walmsley  v.  Walmsley,  26  U.  C.  R. 
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892,  election  was  expressly  alleged  in  the  plea;  here  it  is 
not.  It  is  bad  therefore  either  as  a  legal  or  equitable  plea. 
Potts  V.  Meyers,  14  U.  C.  K.  499,  shews  that  there  was 
sufficient  seizin  in  the  husband  here  to  entitle  the  demand- 
ant to  dower. 

John  Pater  son,  contra.  The  plea  is  good.  The  facts  set 
out  in  it  shew  an  election,  and  it  need  not  therefore  be 
expressly  alleged:  Becker  v.  Hammond,  12  Grant,  485; 
Westacott  v.  Cockerline,  13  Grant,  79.  The  husband  was 
not  so  seized  as  to  entitle  his  widow  to  dower  :  Roper  on 
H.  &  W.  I.  360 ;  Scrihner  on  Dower,  217.  The  plea  was 
proved,  for  the  facts  shewed  that  the  widow  had  taken  the 
provision  made  for  her  by  the  will,  which  was  expressly 
given  in  lieu  of  dower ;  and  the  verdict  therefore  is  wrong, 

Morrison,  J.,  delivered  the  judgment  of  the  court. 

On  an  exa^iination  of  the  testimony  given  on  the  trial, 
we  concur  in  the  conclusion  that  the  learned  judge  arrived 
at :  namely,  that  all  the  issues  should  be  found  for  the 
demandant. 

We  cannot  think  that  because  the  widow  took  possession, 
we  may  say  from  necessity,  of  the  small  amount  of  perso- 
nal p:|:operty  her  husband  left,  there  being  no  money  or 
means  left  for  the  support  of  the  testator's  family,  not 
sufficient  to  pay  the  probate  or  funeral  expenses,  or  because 
she  sold  some  cattle,  as  she  had  no  fodder  for  them,  and  the 
rest  in  order  to  support  the  testator's  children  (all  the  fur- 
niture being  sold  to  satisfy  a  debt  due  by  the  testator), 
that  these  circumstances  furnish  proof  that  the  demandant 
elected  to  take  under  the  will  in  lieu  of  her  dower  a  pro- 
vision mentioned  in  it  which  could  not  be  realised. 

It  would  certainly  be  going  much  further  than  any  of  the 
cases  warrant,  to  say  that  such  facts  and  circumstances 
establish  an  election. 

As  to  the  ground  of  objection  taken  in  the  rule — that 
the  learned  judge  ruled  that  the  demandant  could  recover, 
although  under  the  will  of  her  husband  she  was  tenant  of 
the  freehold, — no  such  ruling  or  objection  appears  by  the 
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judge's  notes.  Assuming  however  that  the  objection  was 
so  taken,  we  cannot  see  that  because  in  her  husband's  will 
there  is  a  devise  of  this  property  to  the  demandant  until 
the  testator's  sons  attain  their  majority,  in  trust  for  her  own 
and  the  sons'  support  during  that  period,  such  devise  being 
declared  to  be  in  lieu  of  dower,  and  the  demandant  not 
electing  to  take .  under  the  devise,  that  she  is  tenant  of 
the  freehold  and  debarred  of  recovering  her  dower. 

On  the  whole,  we  are  of  opinion  that  the  mle  to  set  aside 
the  verdict  should  be  discharged, 

Then  as  to  the  demurrer ,  to  the  plea.  Among  other 
grounds  of  demurrer,  it  was  objected  that  it  is  not  alleged 
that  the  said  demandant  ever  elected  to  accept  the  alleged 
provisions  of  the  will  of  Henry  Reynolds  deceased  in  lieu 
of  dower,  and  the  mere  receipt  by  her  of  the  alleged  real 
and  personal  estate,  even  if  true,  does  not  necessarily 
amount  to  an  election :  that  it  is  not  alleged  in  said  plea 
that  said  demandant  received  said  estate,  or  any  part  of  it, 
under  or  by  virtue  of  the  said  will,  or  that  she  ever 
intended  to  elect  in  favour  of  said  will. 

This  plea  in  a  great  measure  resembles  the  plea  in  the 
case  of  Cooper  v.  Watson  et  al,  28  U.C.  R  345.  It  does  not 
aver  any  election  on  the  part  of  the  demandant,  but  merely 
alleges  that  she  took  possession  of  the  real  and  personal 
estate  of  the  testator.  It  was  contended  on  the  argument 
that  the  plea  set  up  in  effect  that  the  demandant  had 
elected  to  take  the  provision  in  the  will  in  lieu  of  dower, 
and  that  that  was  the  issue  to  be  tried.  We  think  that 
the  plea  should  state  specifically  that  she  elected,  &c.,  and 
not  leave  it  to  the  court  or  a  jury  to  gather  from  the 
statements  in  the  plea  the  fact  of  election,  as  said  in 
Cooper  V.  Watson  et  al. ;  and  upon  the  authority  of  that 
case  the  demandant  is  entitled  to  judgment  on  the  de- 
murrer. 

Rule  discharged. 
Judgment  for  demandant  on  demurrer. 
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Hersee  V.  White  et  al. 

Chattel  mortgUge — Evidence  of  insolvency — Preference. 

The  plaintiflf  claiming  under  a  chattel  mortgage  for  $2000,  as  against  au 
execution  creditor,  called  the  mortgagor,  who  swore  that  when  it  was 
given  he  was  not  insolvent,  having  real  estate,  and  a  claim  against  a 
railway  company  for  which  two  years  previously  he  had  refused 
$100,000;  but  there  were  several  unsatisfied  judgments  and  executions 
against  him.  He  stated  also,  that  the  mortgage  was  given  for  the 
price  of  the  property  covered  by  it,  household  furniture,  which  he  had 
bought  from  the  plaintiff ;  and  that  the  terms  of  his  purchase  were 
cash,  but  being  disappointed  in  getting  the  money  to  pay,  he  had 
offered  either  to  let  the  plaintiff  take  back  the  furniture  or  give  him 
a  mortgage  on  it,  which  latter  the  plaintiff  accepted. 

The  jury  having  found  that  this  mortgage  was  given  by  the  mortgagor 
being  insolvent,  with  intent  to  give  the  plaintiff  a  preference  o^er  his 
other  creditors  : 

Held,  that  there  was  evidence  to  go  them  of  the  mortgagor's  insolvency, 
but  that  if  the  mortgage  was  given  under  the  circumstances  stated  by 
him,  it  was  not  a  preference.    A  new  trial  was  therefore  granted. 

Interpleader,  to  try  whether  certain  property  seized 
under  a  fi.  fa.  against  one  Thompson,  at  the  suit  of  the 
defendants,  by  the  sheriff  of  Lincoln,  were  the  property  of 
the  plaintiff,  as  mortgagee  thereof,  as  against  the  defendants. 

The  case  was  tried  at  St.  Catherines,  before  Hagarty,  C. 
J.  C.  P.,  and  a  verdict  found  for  defendants. 

The  chattel  mortgage  from  Thompson  to  the  plaintiff  was 
put  in,  covering  the  property  in  question,  dated  6th  Sep- 
tember, 1867,  registered  on  the  7th  September,  to  secure 
the  payment  of  ^2000  on  the  6th  September,  1868.  It  was 
renewed  on  the  19th  August,  1868.  The  property  consisted 
of  household  furniture,  &c.,  being  the  contents  of  the  mort- 
gagor's dwelling,  called  Glencairn. 

The  plaintiff  called  the  mortgagor,  Thompson,  who  stated 
that  he  owned  the  property  in  question,  which  was  at  his 
place  called  Glencairn :  that  some  of  the  goods  were 
claimed  by  his  wife,  one  piano,  and  another  piano  belonged 
to  his  daughter,  both  included  in  the  mortgage :  that  in 
the  spring  of  1867  the  debt  to  the  defendants  was  incurred, 
and  to  the  plaintiff  about  the  same  time,  the  debt  to  the 
plaintiff*  being  for  this  very  furniture ;  the  property  called 
Glencairn  was  his  wife's,  and  the  debt  due  defendants  was 
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for  papering  the  house.  He  also  stated  that  he  was  in- 
debted to  one  Major  Grange  for  an  old  debt  of  S2000  of 
ten  years  standing,  and  that  he  was  indebted  to  other 
parties  in  the  fall  of  1867.  The  furniture  was  ordered  in 
the  spring,  and  was  all  in  his  house  when  the  mortgage  was 
given,  and  it  was  given  to  secure  the  plaintiff  for  the 
purchase  money  of  the  furniture.  A  mortgage  was  shcAvn 
to  him  on  the  Glencairn  property,  which  he  said  was  given 
by  himself  and  wife  to  the  plaintiff  for  S3000,  and  he  stated 
as  to  it,  that  when  in  reference  to  the  chattel  mortgage  pro- 
ceedings were  threatened,  he  wished  fully  toprotect  the  plain- 
tiff, and  so  he  gave  that  mortgage.  He  also  stated  that  he 
then  expected  to  pay  defendants  and  others  out  of  moneys 
due  to  him  in  England,  and  for  which  he  drew  bills,  which 
were  not  accepted  owing  to  the  panic  of  1867,  and  this 
embarrassed  him  in  the  summer  of  1867,  but  not  to  the 
extent  of  being  insolvent  or  bankrupt :  that  the  last  of  the 
plaintiff's  goods  came  to  his  place  about  the  middle  of 
August,  and  that  he  said  to  the  plaintiff  he  would  either 
give  him  the  furniture  back  or  give  him  a  chattel  mort- 
gage. He  further  stated  that  he  had  a  large  interest  in 
the  Erie  and  Niagara  Railway,  to  the  amount  of  several 
hundred  thousand  dollars,  and  also  real  estate  at  Fort  Erie : 
that  the  railway  property  at  present  was  not  of  much 
benefit  to  him  :  that  he  had  a  judgment  for  $248,000 
against  the  company,  and  that  he  thought  it  was  good. 

It  appeared  that  the  defendants'  fi.  fa.  was  given  to  the 
sheriff  on  the  5th  November,  1867;  that  a  fi.  fa.  at  the 
suit  of  Grange  came  to  him  on  the  10th  September,  1867; 
another  at  the  suit  of  Hill  and  Thomson  on  the  same  da}^ ; 
another  at  the  suit  of  one  Mitchell  on  the  2oth  February, 
1868,  and  one  at  the  suit  of  the  Royal  Canadian  Bank  on 
the  same  day,  and  four  others  in  November,  1868.  None 
of  these  fi.  fas.  were  settled  except  Mitchell's,  which  was 
paid,  being  about  $60. 

He  further  stated  he  was  unable  to  put  a  value  on  his 
Fort  Erie  property  :  that  he  refused  $100,000,  for  his  claim 
on  the  railroad  by  the  Great  Western  Railway:  that  in  1867 
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the  claim  was  not  a  judgment :  that  he  held  share  capital 
that  there  were  claims  before  his  on  the  railway,  to  the 
Great  Western  Railway  Co.  for  rolling  stock,  and  which 
was  being  paid  out  of  the  rent  of  it :  that  he  was  president 
of  the  road.  He  also  stated  that  he  had  available  property 
applicable  to  the  executions.  On  his  re-examination  he  stated 
that  the  terms  on  which  he  purchased  from  the  plaintiff  the 
furniture  were  cash :  that  he  told  him  he  expected  the  money 
from  the  bills  on  England ;  and  that  when  he  heard  of 
their  dishonour  he  told  the  plaintiff  he  might  take  back 
the  goods,  or  take  a  mortgage  :  that  he  thought  he  had  real 
estate  worth  from  $10,000  to  $200,000,  and  that  he  was  not 
aware  of  any  execution  against  his  lands  :  that  the  offer  of 
$100,000  was  made  about  two  years  ago ;  and  he  swore 
that  he  considered  his  interest  in  the  railway  worth 
$200,000  when  the  chattel  mortgage  was  given  :  that  he 
never  owed  so  little  for  the  last  twenty  years,  and  that  he 
did  not  consider  himself  insolvent. 

The  plaintiff  having  closed  his  case,  the  defendants' 
counsel  objected,  that  the  property  was  insufficiently 
described  in  the  mortgage ;  that  the  word  mortgagee  was 
used  instead  of  mortgage  in  the  affidavit ;  that  it  was  shewn 
that  Thompson  was  insolvent,  that  executions  were  out 
against  him  and  unsatisfied  for  over  thirty  days ;  and  that 
the  mortgage  was  void. 

On  the  part  of  the  plaintiff  it  was  contended  that  the 
valuation  by  the  sheriff,  put  in,  shewed  the  property  seized 
to  be  of  the  value  of  $1693;  that  of  the  two  prior  executions 
to  defendants  Grange' s^i. /a.  amounted  to  over  $2,400,  which 
would  take  all,  and  therefore  as  against  the  plaintiff  de- 
fendants had  no  claim  ;  and  that  there  was  no  legal  evidence 
of  the  insolvency  of  Thompson.  The  plaintiff  also  contended 
that,  as  it  was  agreed  that  the  plaintiff  might  take  back 
the  goods  or  take  a  mortgage,  the  giving  of  the  mortgage 
was, part  of  the  contract,  and  therefore  protected. 

The  learned  Chief  Justice  allowed  the  sheriff  to  be 
called  to  shew  the  position  of  Grange's  ji.  fa.,  who  stated 
that  it  expired  before  the  seizure  under  defendants'  writ, 
and  that  no  seizure  was  made  under  it. 
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The  learned  Chief  Justice  reserved  leave  to  the  defendants 
to  move  to  enter  a  nonsuit  on  the  first  point  taken  by 
defendants,  and  as  to  the  insolvency,  he  was  of  opinion 
that  that  question  should  be  left  to  the  jury.  It  w^as  then 
agreed  that  it  should  be  left  to  the  jury  to  say  whether  the 
chattel  mortgage  was  given  by  Thompson  being  at  the  time 
in  insolvent  circumstances,  &c.,  with  intent  to  give  a  pre- 
ference to  the  plaintiff  over  his  other  creditors,  and  that^ 
should  the  jury  find  against  the  plaintifi",  leave  should  be 
reserved  to  move  to  enter  a  verdict  for  him  (subject  to  de- 
fendants' rule  for  nonsuit)  if  the  court  should  think  there 
was  no  legal  evidence  against  the  chattel  mortgage  to  leave 
to  the  jury — the  plaintiff  contending  that  Thompson  being 
the  only  witness,  and  lie  swearing  that  he  was  not  insol- 
vent, and  proving  his  large  claim  against  the  raihvay  com- 
pany, that  there  was  no  evidence. 

The  jury  found  for  the  defendants. 

McBride  obtained  a  rule  nisi  calling  on  the  defendants  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  and  a 
verdict  entered  for  the  plaintiff,  pursuant  to  leave  reserved, 
on  the  ground  that  there  was  no  evidence  to  go  to  the 
jury  upon  the  question  submitted  to  them  by  the  learned 
Chief  Justice — namely,  whether  Thompson,  the  execution 
debtor,  was  at  the  time  of  makincr  the  chattel  mortgage  in 
insolvent  circumstances,  or  unable  to  pay  his  debts  in  full ; 
or  why  a  new  trial  should  not  be  had,  the  verdict  being 
contrary  to  law  and  evidence,  the  evidence  shewing  that 
before  the  delivery  or  passing  of  the  property  embraced  in 
the  chattel  mortgage  by  the  plaintiff^to  the  said  Thompson, 
it  was  understood  and  agreed  that  the  said  mortgage  should 
be  made  and  be  executed  to  secure  the  payment  of  the 
purchase  money  for  the  same  property,  and  that  such  mort- 
gage was  made,  &c.,  in  accordance  with  the  said  under- 
standing and  agreement. 

Miller  shewed  cause,  citing  Blachhurn  on  Sale,  120, 131 ; 
Deacon  on  Bankruptcy,  vol.  I.,  p.  67-8  ;  Corlettv.  Radcliffe, 
14  Moo.  P.  C.  135;  McLean  v.  Buffalo  and  Lake  Huron 
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Railway  Co.,  24  U.  C.  K  270;  Hooper  v.  Christoe,  14  C 
P.  117  ;  Kerr  v.  Kinsey,  15  C.  P.  531 ;  Ba^ik  of  Toronto  v 
McDougall,  Ih.,  488. 

/.  H.  Cameron,  Q.  C,  and  McBride  supported  the  rule, 
and  cited  Bank  of  Australasia  v.  Harris,  6  L.  T.  N.  S. 
115  ;  Archhold  on  Bankruptcy,  431  et  seq.,  1096,  1097, 
123,  130,  132-3  ;  Gibson  v.  Boutts,  3  Scott  229  ;  Atkinson 
V.  Brindall,  5  Bing.  N.  C.  225  ;  Russell  v.  Minor,  2  Wend, 
658;  Smith  v.  Lynes,  1  Selden  41. 

Morrison,  J.  delivered  the  judgment  of  the  court. 

In  considej"ing  the  main  question  raised  on  this  rule,  a 
difficulty  arises  as  to  the  effect  of  the  testimony  given  at 
the  trial  in  reference  to  the  mortgage,  and  the  way  in 
which  that  evidence  was  left  to  the  jury.  If  we  are  to 
consider  as  admitted  what  was  sworn  to  by  Mr.  Thompson — 
that  the  plaintiff  sold  him  the  furniture  upon  condition 
that  he  should  pay  cash  for  it,  and  that  Mr.  Thompson 
being  disappointed  in  receiving  money  by  the  dishonour  of 
the  bills  he  mentions,  and  out  of  which  he  intended  to  pay 
the  plaintiff,  and  so  finding  that  he  could  not  fulfil  his 
contract  with  the  plaintiff,  he  informed  the  plaintiff  of 
his  inability  to  do  so,  and  offered  to  the  plaintiff  a  return 
of  his  furniture,  at  the  same  time  suggesting  that  if  the 
plaintiff  would  consent  to  his  retaining  the  furniture  he, 
Mr.  Thompson,  would  give  him  as  security  for  the  purchase 
money  the  chattel  mortgage  in  question,  and  that  the 
plaintiff  chose  the  latter  proposition ;  if  we  are  to  assume 
that  such  were  the  circumstances  under  which  the  security 
was  given,  and  that  in  doing  so  the  parties  were  acting 
bond  fide,  we  cannot  ^ay  that  there  was  any  evidence  of  an 
intention  on  the  part  of  Mr.  Thompson  to  prefer  the  plaintiff 
as  a  creditor  to  his  other  creditors,  or  to  defeat  or  delay 
them ;  for  we  should  say  the  proper  construction  to  put  on 
these  dealings  would  be,  that  the  plaintiff  having  a  right 
to  repossess  himself  of  his  furniture,  he  in  effect  did  do 
so,  and  resold  the  articles  under  this  new  agreement  to 
Mr.  Thompson,  and  that  this  mortgage  was  given  in  fulfil- 
ment of  and  in  accordance  -vyith  that  agreemej^t. 
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"  To  constitute  a  fraudulent  preference,"  says  Littledale, 
J.,  in  Hunt  v.  Mortimer,  10  B.  &  C.  46,  "  two  things  must 
concur;  first,  insolvency  in  the  trader,  and  secondly,  a 
voluntary  payment  or  transfer  by  him.  This  payment 
was  not  voluntary,  but  the  subject  of  a  special  contract 
made  before  the  money  was  lent."  Here  the  mortgage 
was  given  in  pursuance  of  the  special  understanding  made 
before  it  was  given ;  and,  as  said  by  Bay  ley,  J.,  in  Vacher  v. 
Cocks,  1  B.  &  Ad.  145,  "the  question  of  fraudulent  prefer- 
ence depends  on  what  passes  in  the  mind  of  the  party 
making  the  pf^yments  at  the  time  they  are  made  ;  if  he  acts 
in  pursuance  of  a  contract  or  engagement,  or  otherwise 
under  such  circumstances  that  he  cannot  have  a  choice, 
the  payments  are  evidently  not  the  result  of  preference." 

There  is  also  much  to  the  purpose  in  the  judgment  of 
Cockburn,  C.  J.,  in  Bills  et  al.  v.  Smith,  34  L.  #  J.  Q.  B. 
72.  These  cases  and  many  more  are  referred  to  by  the 
learned  Chief  Justice  of  this  court  in  his  very  exhaustive 
and  able  judgment  in  Bank  of  Toronto  v.  McDougall,  15 
C.  P.  475. 

The  learned  Chief  Justice  of  the  Common  Pleas  left  the 
case  to  the  jury  to  say  whether  the  chattel  mortgage  was 
given  by  Mr.  Thompson,  he  being  at  the  time  in  insolvent 
circumstances,  &c.,  with  the  intent  of  giving  a  preference  to 
the  plaintiff  over  his  other  creditors,  reserving  leave  to  the 
plaintiff  to  enter  a  verdict  for  him  if  this  court  should 
think  there  was  no  legal  evidence  against  the  chattel  mort- 
gage to  leave  to  the  jury,  the  plaintiff  contending  that  Mr. 
Thompson  was  the  only  witness,  and  he  swearing  that  he 
was  not  insolvent,  &c.,  there  was  no  evidence. 

We  cannot  say  there  was  not  evidence  to  go  to  the  jury 
as  to  Mr.  Thompson's  insolvency,  but  we  are  not  prepared 
to  say  that  there  was  evidence  that  the  mortgage  was 
made  with  intent  to  prefer  the  plaintiff,  or  to  hinder  and 
delay  other  creditors.  It  does  not,  however,  appear  clearly 
in  what  way  the  jury  were  directed  as  to  the  giving  of 
the  mortgage — whether  their  attention  was  called  to  the  cir- 
cumstances under  which  it  was  made,  as  stated  by  Mr. 
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Thompson;  or  that  they  were  asked  to  consider  and  say 
whether  it  originated  in  the  manner  stated  by  Mr.  Thomp- 
son, for  if  it  did,  then  the  plaintiff  was  entitled  to  a  verdict ; 
or  whether  it  was  in  truth  given  for  an  ordinary  antecedent 
debt,  and  the  statement  made  by  Thompson  was  made 
to  give  color  to  the  legality  of  the  mortgage;  and  such  being 
the  case,  we  think  it  would  be  more  satisfactory  that  the 
question  should  go  to  another  jur}^. 

Upon  the  other  point  raised  on  this  rule,  as  to  whether 
there  was  any  evidence  to  go  to  the  jury  that  Thompson 
was  insolvent  at  the  time  of  the  making  of  the  chattel 
mortgage,  or  unable  to  pay  his  debts  ;  it  does  appear  that 
Mr.  Thompson  was  the  only  witness  called,  and  he  swore 
that  notwithstanding  there  were  a  number  of  unsatisfied 
judgments  recovered  against  him,  and  executions  in  the 
sheriff's  hands,  that  he  was  not  insolvent :  that  he  had 
lands,  and  a  very  large  claim  against  a  railway  company, 
for  which  claim  he  swore  he  had  refused  two  years  pre- 
vious $100,000,  a  sum  far  above  what  would  pay  all  these 
liabilities.  Such  evidence  is  certainly  very  strong.  The 
facts  that  there  were  outstanding  and  unsatisfied  judg- 
ments existing  against  Mr.  Thompson,  and  executions  in 
the  sheriff's  hands,  and  the  other  circumstances  appearing 
in  his  testimony,  are  evidence  of  insolvency  to  go  to  a  jury, 
and  the  jury  may  have  come  to  the  conclusion  that  the 
grounds  upon  which  Mr.  Thompson  rested  his  solvency  were 
a  delusion :  that  while  the  claim  he  referred  to  was  a 
bond  fide  one,  the  realization  of  it  was  hopeless  and 
impossible. 

We  think  there  should  be  a  new  trial  without  costs. 


Rule  absolute. 
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Graham  v.  Hungerford,  McDougall,  McKae  and 
Russell. 

School  trustees — Arbitration  with  teacher — Liability  under  23  Vic.  ch.  49,  sec.  9. 

School  trustees  cannot  be  held  liable  under  23  Vic.  cb.  49,  sec.  9,  for 
wilfully  neglecting  or  refusing  to  comply  with  an  award,  without  being 
first  afforded  an  opportunity  of  explaining  or  justifying  such  non-com- 
pliance. 

Where,  therefore,  the  defendant  in  replevin  justified  seizing  the  plain- 
tiff's goods  under  a  warrant  of  the  arbitrators  issued  against  the  plaintiff 
and  the  other  trustees  for  non-compliance  with  an  award,  but  did  not 
shew  that  the  plaintiff  was  notified  or  called  upon  to  shew  cause  before 
such  warrant  issued :  Held,  that  the  plea  was  bad. 

Remarks  as  to  the  informality  of  the  warrant. 

Replevin. 

Plea. — That  before  and  at  the  said  time  when,  fcc,  to 
wit,  during  the  year  1868,  the  plaintiff  and  John  Birming- 
ham and  Roderick  Grant,  all  resident  freeholders  of  the 
school  section  hereinafter  mentioned,  were  trustees  of 
school  section  No.  6,  in  the*  township  of  Eldon,  in  the 
county  of  Victoria,  duly  elected  in  that  behalf,  and  accepted 
and  took  upon  themselves  the  duties  of  the  said  office  of 
school  trustees :  that  before  the  said  time  when,  &c.,  and 
during  the  year  1867,  one  Isabella  McDougall  was  employed 
by  the  trustees  of  said  school  section  as  a  teacher,  and 
entered  upon  and  for  a  long  time  performed  the  duties  of 
such  teacher  in  said  section ;  but  th^  written  agreement 
between  the  said  trustees  and  teacher  was  not  sealed  with 
the  corporate  seal,  owing  to  one  of  the  said  trustees,  to  wit, 
J.  B.,  wi'ongfully  refusing  to  affix  the  same,  and  keeping  it 
in  his  possession  against  the  will  of  the  remaining  trustees  : 
that  afterwards,  and  before  the  said  time  when,  &c.,  diffiir- 
ences  having  arisen  between  the  plaintiff  and  the  said  J.  B. 
and  R.  G.  as  such  trustees,  on  the  one  part,  and  the  said 
Isabella  McDougall  as  such  teacher  on  the  other  part,  in 
regard  to  the  payment  of  her  salary  and  the  sum  due  to 
her  as  such  teacher,  the  same  were  duly  submitted  to 
arbitration  according  to  the  statute  in  that  behalf,  and  that 
defendants  Neil  McDougall,  Duncan  McRae,  and  James 
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Swan  Kussell,  became  and  were  the  arbitrators  duly  ap- 
pointed and  authorized  in  that  behalf,  in  accordance  with 
the  provisions  of  the  said  statute,  to  whom  the  said  diifer- 
ences  were  to  be  and  were  so  submitted,  and  by  whom 
they  were  to  be  heard  and  finally  decided  according  to  the 
said  statute  :  that  the  said  arbitrators  having  duly  required 
the  attendance  of  all  the  parties  interested  in  said  reference, 
and  of  their  witnesses,  and  having  heard  and  considered 
the  evidence  produced  before  them,  and  all  the  provisions 
of  the  statute  in  that  behalf  having  been  complied  with, 
they  duly  made  and  published  their  award  of  and  concern- 
ing the  said  matters  in  difference,  and  thereby  awarded 
that  there  was  then  due  to  the  said  Isabella  McDougall  as 
and  for  her  salary  as  such  teacher,  the  sum  of  $160,  with  ^ 
legal  interest  thereon  from  the  first  day  of  March,  1868, 
and  ordered  and  awarded  that  the  said  sum  and  interest 
should  be  forthwith  paid  to  the  said  Isabella  McDougall 
by  the  said  plaintiff*  and  the  said  J.  B.  and  R.  G.  as  such 
trustees,  together  with  the  sum  of  $25,  the  costs  of  the 
said  reference  and  award :  that  the  said  trustees  having 
had  due  notice  of  the  said  award,  and  after  publication 
thereof  and  demand  made  upon  them,  wilfully  neglected 
and  refused  to  perform  the  same  by  payment  of  said  money, 
and  one  month  after  such  demand  having  elapsed,  the  said 
arbitrators,  in  pursuance  of  the  said  statute,  duly  issued 
their  warrant  directed  to  the  defendant  Richard  Hunger- 
ford,  in  the  words  following  : 

Province  op  Ontario,  "\     We,  the  undersigned,  arbitrators  in  the  claim 
County  of  Victoria,     '  of  Isabella  McDougall  v.  The  Trustees  of 
Township  of  Eldon,    (School  Section  No.  6,  in  the  township  of 
T D  wit :  ^  Eldon,  in  the  county  of  Victoria,  by  virtue  of 

the  authority  vested  in  us  by  the  Upper  Canada  Common  School  Acts, 
hereby  authorize  and  appoint  Richard  Hungerford  of  the  township  of 
Eldon,  after  ten  days  from  the  date  hereof,  to  collect  from  John  Birming-- 
ham,  Alexander  Graham,  and  Roderick  Grant,  the  trustees  of  school 
section  No.  6,  in  tlie  township  of  Eldon  before  named,  or  either  of  them, 
the  sum  of  Jpl60,  with  legal  interest  thereon  from  the  first  day  of  March, 
18G8,  till  paid,  and  the  further  sum  of  $25  for  costs  already  incurred,  in 
the  claim  of  Isabella  McDougall  v.  The  Trustees  of  School  Section  No. 
6,  in  the  township  of  Eldon  aforementioned,  and  to  pay  within  eight  days 
from  the  receipt  thereof  the  amount  so  collected  to  James  Swan  Russell, 
of  Kirkfield,  in  the  township  of  Eldon,  merchant,  whose  discharge  shall 
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be  your  acquittance  for  the  sum  so  paid,  and  in  default  of  payment  on 
demand  by  the  trustees  aforenamed,  namely,  J.  B.,  A.  G.,  and  R.  G., 
you  are  hereby  authorized  and  required  to  levy  the  amount  by  distress 
and  sale  of  the  goods  and  chattels  of  the  aforenamed  J.  B.,  A.  G.,  and 
R.  G.,  or  any  of  them,  together  with  all  such  costs  in  your  so  doing  as 
would  be  legal  in  proceedings  issuing  from  the  Division  Court.  Given 
under  our  hands  and  seals  this  eleventh  day  of  December,  in  the  year  of 
our  Lord,  1868,  at  Bolsover,  in  the  township  of  Eldon  aforementioned. 

NETLL  McDOUGALL,  [L.  S.] 
DUNCAN  McRAE,  [L.  S.] 
J.  S.  RUSSELL,  [L.  S.] 

Which  said  warrant  duly  made  under  the  hands  and 
seals  of  the  arbitrators  was  thereupon,  and  before  the  said 
time  when,  &c.,  delivered  to  the  said  defendant  Richard 
Hungerford,  being  the  person  named  in  such  warrant,  to 
be  executed  in  due  form  of  law,  by  virtue  of  which  said 
warrant  the  defendant  Richard  Hungerford,  as  such  bailiff* 
in  said  warrant  named,  afterwards,  and  while  it  was  in  full 
force,  to  wit,  at  the  said  time  when,  &;c.,  and  within  the 
limits  of  the  said  school  section,  pursuant  to  said  warrant 
and  the  statute  in  that  behalf,  seized  and  took  the  goods 
and  chattels  of  the  plaintiff"  in  the  declaration  mentioned 
for  the  purpose  of  levying  thereout  the  moneys  so  awarded 
to  be  paid  and  directed  to  be  levied  as  aforesaid,  and  which 
still  remain  wholly  due  and  unpaid,  as  the  said  defendant 
Richard  Hungerford  lawfully  might  for  the  cause  aforesaid, 
and  detained  the  same  until,  &c. 

The  defendant  Richard  Hungerford,  as  bailiff*,  pleaded 
a  similar  plea. 

Demurrer. — That  the  said  plea  admits  that  the  appoint- 
ment of  the  said  Isabella  McDougall  was  not  legal  and 
valid  under  the  statute,  and  there  could  therefore  be  no 
legal  or  valid  reference  to  arbitration  or  award  between 
her  and  the  trustees  :  that  the  award  as  alleged  in  the 
said  plea  is  illegal  and  void ;  no  valid  adjudication  of 
the  fact  of  wilful  neglect  or  refusal  by  the  trustees,  so 
as  to  make  them  personally  responsible,  is  shewn ;  the 
warrant  set  out  in  the  said  plea  is  illegal  and  void, 
and  shews  no  defence  or  justification  for  the  taking  of 
the  plaintiff's  goods. 
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G.  S.  Patterson,  for  the  demurrer,  cited  Consol.  Stat.  U. 
C.  ch.  64,  sec.  27,  sub-sec.  8 ;  23  Vic.  ch.  49,  sec.  12 ;  Consol. 
Stat.  U.  C.  ch.  64,  sec.  84,  86 ;  23  Yic.  ch.  49,  sec.  9 ;  Van- 
buren  v.  Bull  et  al,  19  U.  C.  E.  633;  Regina  v.  School 
Trustees  of  Tyendinaga,  20  IT.  C.  E.  528;  Weaver  v.  Bull 
et  al,  10  C.  P.  369  ;  Kennedy  v.  Hall,  7  C.  P.  218;  Kennedy 
V.  Burness,  7  C.  P.  227 ;  Kennedy  v,  Burness,  15  U.  C.  E. 
473. 

J.  A.  Boyd,  contra,  cited  Stevens's  Hospital  v.  Dyas,  15 
Ir.  Ch.  Eep.  405;  Parker  v.  Taswell,  2  DeG.  &  J.  559;  Pirn 
V.  Municipality  of  Ontario,  9  C.  P.  304;  Power  v.  St. 
George,  11  Ir.  L.  E.  79  ;  Hughes  v.  Pake,  25  U.  C.  E.  98 ; 
Consol.  Stat.  U.  C.  ch.  64,  sec.  27,  sub-sec.  20. 

Morrison,  J„,  delivered  the  judgment  of  the  court. 

The  arbitration  and  award  in  the  pleas  mentioned  were 
under  the  authority  of  the  84th  and  following  sections  of 
the  Common  School  Act,  Consol.  Stat.  U.  C.  ch.  64,  and 
the  9th  section  of  23  Vic.  ch.  49,  which  latter  enacts,  "  If 
the  trustees  wilfully  refuse  or  neglect,  for  one  month  after 
publication  of  award,  to  comply  with  or  give  effect  to  an 
award  of  arbitrators  appointed  as  provided  by  the  84th 
section  of  the  said  Upper  Canada  Common  School  Act,  the 
trustees  so  refusing  or  neglecting,  shall  be  held  to  be  per- 
sonally responsible  for  the  amount  of  such  award,  which 
may  be  enforced  against  them  individually  by  warrant  of 
such  arbitrators  within  one  month  after  publication  of  their 
award ;  and  no  want  of  form  shall  invalidate  the  award  or 
proceedings  of  arbitrators  under  the  school  acts." 

The  chief  question  raised  by  these  demurrers  is,  whether 
the  defendants  shew  a  good  foundation  to  justify  the 
issuing  of  the  warrant  under  which  the  plaintiff's  goods 
were  seized :  namely,  that  the  plaintiff,  as  one  of  the  trustees, 
wilfully  refused  and  neglected  for  one  month  after  publica- 
tion of  the  award  set  out,  to  comply  with  or  give  effect  to 
it ;  for  unless  that  is  shewn,  the  plaintiff  could  not  be  held 
personally  responsible  for  the  amount  payable  by  the  award, 
nor  could  the  teacher  or  the  arbitrators  enforce  the  amount 


GRAHAM  V.  HUNGERFORD  ET  AL. 


243 


against  him  individually  by  means  of  a  warrant  issued  by 
the  arbitrators  under  the  authority  of  the  statute. 

It  must  be  borne  in  mind  that  the  award  itself  is  one 
between  the  school  corporation  and  the  teacher,  and  the 
duty  of  the  trustees  as  forming  that  corporation  is  to  com- 
pl}^  Avith  the  decision  of  the  arbitrators — in  the  present 
case,  to  pay  the  sums  of  money  awarded  forthwith,  that 
is,  after  notice  of  the  award  and  a  proper  demand  made 
upon  them  as  such  trustees  by  the  teacher,  the  person 
authorized  to  receive  the  money ;  and  if  after  such  notice 
and  demand,  the  trustees,  as  members  of  the  corporation, 
wilfully  refuse  or  neglect  for  one  month  after  publication 
of  the  award  to  comply  with  it  by  paying  the  amount 
awarded  to  the  teacher,  then  the  trustees  so  refusing  or 
neglecting  shall  be  held  to  be  personally  responsible,  and 
the  amount  may  be  enforced  against  them  by  the  warrant 
of  the  arbitrators.  The  statute  is  unfortunately  silent  as 
to  the  proceedings  to  be  had  before  the  arbitrators  shall 
take  upon  themselves  so  grave  a  step  as  issuing  an  execu- 
tion against  the  trustees  personally  ;  and  when  we  consider 
that  in  most  of  such  cases  the  persons  appointed  to  be  arbi- 
trators will  be  persons  unacquainted  with  legal  proceedings, 
it  is  to  be  regretted  that  the  provisions  of  the  statute  did 
not  indicate  the  procedure  in  such  cases. 

In  the  absence,  however,  of  any  directions  in  the  statute, 
common  justice  and  common  sense  dictate  that  before  such 
trustees  can  be  held  or  declared  personally  liable,  a  warrant 
issued,  and  their  goods  seized  and  sold  in  this  very  sum- 
mary way,  that  there  should  be  some  statement  or  com- 
plaint made  by  the  teacher  to  the  arbitrators  that  she  had 
not  been  paid  the  amount  awarded  her,  and  that  the 
trustees  or  some  of  them  wilfully  neglected  and  refused  to 
pay  the  amount  awarded.  That  being  the  case,  they,  the 
arbitrators,  should  take  some  steps  to  ascertain,  the  facts 
and  adjudicate  upon  the  matter,  by  a  notification  to  the 
trustees  and  calling  upon  them  individually  to  shew  cause 
Avhy  a  warrant  against  them  should  not  issue  under  the 
provisions  of  the  statute,  to  levy  the  amount  awarded  out 
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of  their  own  goods,  on  the  ground  of  their  wilfully  refusing 
and  neglecting  for  a  month  after  publication  of  the  award 
to  pay  the  amount. 

If  such  steps  had  been  taken  in  this  case,  the  plaintiff 
might  have  shewn,  as  one  of  the  trustees,  that  he,  personally, 
as  a  trustee,  was  willing  to  comply  with  the  award,  and 
that  his  co-trustees  refused  to  do  so,  or  the  trustees  might 
have  shewn  (among  other  grounds  that  might  be  suggested) 
that  the  corporation  had  not  the  money  on  hand  to  meet 
the  demand,  but  that  without  delay  they  took  the  neces- 
sary steps  to  collect  the  amount  under  the  powers  con- 
ferred on  them  by  the  statute  from  the  rate-payers  of  the 
school  section.  In  such  and  like  cases  it  could  hardly  be 
said  that  the  trustees  wilfully  neglected  and  refused  to 
comply  with  the  award,  and  that  the  arbitrators  would  be 
justified  in  issuing  a  warrant  against  them  personally. 

In  these  pleas  it  is  not  alleged  or  shewn  that  the  plaintiff 
was  ever  notified  or  called  upon  to  shew  cause  why  the 
warrant  mentioned  in  the  plea  should  not  be  issued,  nor  is 
it  alleged  that  any  adjudication  whatsoever  took  place 
determining  that  the  plaintiff  was  guilty  of  wilful  neglect 
or  refusal.  The  plea  assumes,  as  in  the  case  of  Ranney  v. 
Maclem  et  al.,  9  C.  P.  192,  that  no  such  adjudication  was 
necessary,  and  that  a  distress  warrant  may  issue  against 
the  individual  property  of  each  trustee  without  its  being 
shewn  that  he  has  had  any  opportunity  to  contest  the  fact 
of  wilful  neglect  and  refusal,  as  said  by  Draper,  C.  J.,  in 
that  case  cited,  "  in  effect  issuing  execution  without  trial 
or  judgment,  and  which  is  so  manifestly  contrary  to  justice 
that  it  cannot  be  sustained." 

If  it  was  the  intention  of  the  legislature  that  school 
trustees  must  have  in  their  treasurer's  hands  money  at  all 
times  to  meet  such  demands,  and  that  if  they  merely  omit 
paying  the  amount  for  a  month  after  publication  of  an 
award,  that  without  any  notification  to  them,  or  further 
proceeding  or  adjudication,  a  warrant  may  issue  to  seize 
their  individual  goods,  the  statute  should  have  so  declared 
in  express  terms. 
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It  is  unnecessary  to  discuss  the  other  question  raised  on 
these  demurrers,  but  I  may  add  that  the  warrant  under 
'which  the.se  defendants  justify,  is  very  defective  and  in- 
formal, it  does  not  recite  the  award  or  shew  any  founda- 
tion for  its  being  made.  It  simply  authorizes  R.  H.  after 
ten  days  to  collect  from  the  trustees  the  sums  mentioned 
in  it,  for  whom  or  upon  what  account  is  not  stated,  and 
directs  within  eight  days  after  the  receipt  to  pay  the 
amount  to  J.  R.,  &c.,  merchant,  a  stranger  to  all  these 
proceedings,  and  in  default  of  payment  on  demand  to  levy 
by  distress  and  sale  of  the  goods  of  the  trustees  the  amount 
with  costs,  &c., 

J udgment  must  be  given  for  the  plaintift*  on  the  demurrer 
to  both  pleas. 

Judgw^ent  for  plaintiff. 


The  Great  Western  Railavay  Co.  v.  Rogers. 

Railway  Co. — Assessment. 

The  omission  of  the  assessor  to  distinguish,  in  his  notice  to  a  railway  Co., 
between  the  value  of  the  land  occupied  by  the  road  and  their  other 
real  property,  as  required  by  the  act,  does  not  avoid  the  assessment. 

Such  an  omission  may  be  corrected  oa  appeal  by  the  court  of  revision 
and  county  court  judge.  Scragg  v.  Corporation  of  London,  26  U.  C.  R. 
263,  dissenting  from  Corporation  of  London  v.  Great  Western  Railway 
Co.,  16  U.  C.  R.  500,  approved  of  and  followed  on  this  point. 

By  agreement  between  the  plaintiffs  and  the  Erie  and  Niagara  Railway 
Co.,  the  plaintiffs  were  working  the  latter  railway  with  their  own 
engines  and  cars,  and  the  defendant,  as  collector,  seized  the  plaintiffs' 
car  on  such  railway  for  taxes  due  by  the  Erie  and  Niagara  Railway  Co. 
in  respect  of  other  land  belonging  to  that  company  :  Held,  that  such 
seizure  was  unauthorized,  for  the  car  when  taken  was  in  the  plaintiffs' 
possession  and  their  own  property. 

Replevin,  for  taking  a  railway  passenger  car,  the  pro- 
perty of  the  plaintiffs,  on  the  Erie  and  Niagara  Railway  in 
the  town  of  Niagara. 

Avowry.  That,  before  the  taking,  the  Erie  and  Niagara 
Railway  Co.  were  the  owners  of  certain  lands  in  the  town 
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of  Niagara,  which  had  been  duly  assessed,  with  all  the 
ratable  property  of  the  town,  by  the  assessor  for  the  year 
1867,  and  there  was  due  and  owing  on  the  said  lands  by 
the  Erie  and  Niagara  Railway  Co.,  for  the  year  1867, 
certain  rates  and  taxes  amounting  to  the  sum  of  $400  : 
that  the  clerk  of  the  town  made  out  the  collector's  roll  of 
taxes  for  the  town,  in  which  roll  the  said  company  were 
set  down  as  chargeable  with  the  said  sum  of  money  for  rates 
and  taxes  for  the  year  1867,  and  the  clerk  delivered  the 
said  roll  to  defendant,  as  collector  for  the  said  town,  to 
collect  the  rates  and  taxes  on  the  roll  mentioned  :  that 
defendant  thereupon  duly  demanded  payment  of  the  said 
rates  and  taxes  from  the  said  company,  and  ten  days 
having  elapsed  after  such  demand,  and  said  company  not 
having  paid  the  same,  defendant  took  and  distrained  the 
said  car,  then  being  on  the  said  lands  and  in  possession  of 
the  said  company  in  the  said  town,  as  and  for  the  said  rates 
and  taxes. 

Pleas  to  the  avowry :  1.  That  the  car  was  not  in  pos- 
session of  the  Erie  and  Niagara  Eailway  Co. 

2.  That  the  car  was  not  on  the  lands  of  the  Erie  and 
Niagara  Railway  Co.  in  the  town  of  Niagara  in  respect  of 
which  the  rates,  and  taxes  for  the  year  1867  were  due  and 
owing:,  and  for  which  distress  was  made. 

3.  That  the  Erie  and  Niagara  Railway  Co.  are  owners 
of  the  line  of  railway  commencing  on  the  Niagara  River, 
within  the  village  of  Fort  Erie,  and  extending  to  the  town 
of  Niagara  :  that  the  Erie  and  Niagara  Railway  Co.  and  the 
plaintiffs,  by  virtue  of  the  27  Vic.  ch.  59,  made  an  arange- 
ment  whereby  the  said  line  of  railway  and  the  traffic 
thereof  should  be  worked  by  the  engines  and  cars  of  the 
plaintiffs  :  that  while  the  plaintiffs  were  working  the  rail- 
way with  their  engines  and  cars  in  pursuance  of  the 
arrangement,  and  when  the  cars  were  loaded  and  carrying 
passengers  between  the  town  of  Niagara  and  the  village  of 
Fort  Erie,  the  said  car  being  one  of  the  aforesaid  cars,  and 
in  possession  of  the  servants  of  the  plaintiffs,  and  not  in 
the  possession  of  the  Erie  and  Niagara  Railway  Co.,  the 
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defendant,  then  fating  as  collector,  took  and  detained  the 
said  car  as  and  for  a  distress  for  rates  and  taxes  due  and 
owing  by  the  Erie  and  Niagara  Railway  Co.  to  the  town 
of  Niagara  for  other  real  property  of  the  Erie  and  Niagara 
Railway  Co.  within  the  said  town  than  the  said  line  of 
railway,  being  the  land  of  the  Erie  and  Niagara  Railway 
Co.  occupied  as  a  railroad  worked  under  the  said  arrange- 
ment. * 

4.  That  the  Erie  and  Niagara  Railway  Co.  were  not  duly 
assessed  with  all  the  ratable  property  of  the  town  of 
Niagara  for  the  year  1867,  of  which  they  were  owners,  in 
manner  alleged,  in  this,  that  the  value  of  the  land  occupied 
by  the  railroad  of  the  Erie  and  Niagara  Railway  Co.  was 
not  distinguished  from  the  value  of  the  other  real  property 
of  the  said  company  on  the  assessment  roll,  the  said  com- 
pany having  such  real  property,  as  well  as  land  occuj)ied 
by  the  railroad,  within  the  town  of  Niagara. 

5.  That  the  assessor  for  the  year  18C7  did  not  deliver  at 
or  transmit  by  post  to  any  station  or  office  of  the  Erie 
and  Niagara  Railway  Co.  a  notice  of  the  total  amount  at 
which  he  had  assessed  the  real  property  of  the  company 
in  the  town  of  Niagara,  distinguishing  the  value  of  the 
land  occupied  by  the  said  road  and  the  value  of  the  other 
real  property  of  the  company. 

Issue. 

The  cause  was  tried  at  the  last  winter  assizes  for  the 
City  of  Toronto,  before  Morrison,  J.,  when  a  verdict  was 
rendered  for  the  plaintiffs,  and  $10  damages,  upon  the 
following  agreement  between  the  parties  for  the  purposes 
of  this  cause. 

1.  The  agreement  between  the  plaintiffs  and  the  Erie  and 
Niagara  R.  W.  Co.  is  admitted,  and  that  at  the  time  of  the 
distress  the  plaintiffs  were  working  the  railway  under  that 
agreeement. 

2.  The  car  seized  was  the  property  of  the  plaintiffs,  and 
under  the  agreement,  and  when  seized  was  on  the  railway 
of  the  Erie  and  Niagara  R.  W.  Co.,  which  was  part  of  the 
line  worked  under  the  agreement. 
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3.  The  distress  warrant  was  for  all  the  taxes  due  by  the 
Erie  and  Niagara  R.  W.  Co.  to  the  town  of  Niagara,  and 
not  for  the  taxes  due  for  the  railway  or  road  alone. 

4.  Neither  the  notice  of  assessment,  nor  the  assessment, 
nor  the  collector's  roll,  distinguished  the  value  or  tax  on 
the  railway  from  the  other  real  property  of  the  Erie  and 
Niagara  R.  W.  Co. 

5.  The  demand  made  for  payment  of  the  tax  was  for 
payment  of  the  whole  sum  assessed  for  taxes,  and  not  for 
the  sum  which  would  have  been  the  tax  on  the  railway 
alone. 

6.  The  plaintiffs  had  no  interest  in  any  of  the  real  pro- 
perty of  the  Erie  and  Niagara  R.  W.  Co.,  except  that 
mentioned  in  the  agreement. 

7.  Copies  of  the  agreement  and  collector's  rolls  in  refer- 
ence to  the  real  property  of  the  Erie  and  Niagara  R.  W. 
Co.  in  respect  of  which  the  distress  was  made  are  put  in. 

Verdict  to  be  taken  for  the  plaintiffs,  and  $10  damages, 
with  leave  to  defendant  to  move  to  enter  a  verdict  in  his 
favor  upon  all  or  any  of  the  issues  which  the  court  may 
consider  him  entitled  to  succeed  upon,  or  to  enter  judgment 
non  obstante  veredicto. 

The  following  is  an  extract  from  the  assessor's  and  col- 
lector's roll  with  regard  to  the  tax  in  question  : — 


Extract  from  Assessment  Roll. 


Name  of  taxable 
party. 

Owner's  adress. 

Value  of 
each  parcel 
of  real  pro- 
perty. 

Total  value  and 
amount  of  real  and 
personal  property 
and  income. 

10— Erie  &  Ni- 
agara E.VV. Co. 

u 

Freehold 

Erie  &  Niagara 
R,  W.  Co. 

Dock 
property 
45  acres 

$35,000 

4,500 

$39,500 
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Extract  from  Collector's  Roll. 


Total 
Amount, 

General 
School 
Kate. 

Town  or 
Village 
Rate. 

Total 
Taxes. 

10  Erie  & 

F. 

Dock 

$39,500 

4  mills 

8  mills  in 

$474 

Niagara 

property 

$35,000 

in  the  $ 

the  $ 

R.  W.  Co. 

<( 

45  acres 

4,500 

$158 

$316 

The  agreement  which  was  made  between  the  plaintiffs 
and  the  Erie  and  Niagara  R.  W.  Co.,  dated  11th  October, 
1866,  so  far  as  it  is  material  in  this  suit,  was  to  the 
following  effect: — 

1.  That  the  Erie  and  Niagara  R.  W.  Co.  hereby  agree  to 
give  possession  of  their  line  of  railway  between  Fort  Erie  and 
Niagara  to  the  Great  Western  R.  W.  Co.  (the  plaintiffs) 
for  a  period  of  five  years,  as  soon  as  the  completion  of  the 
railway  shall  have  been  certified  by  the  Government 
Inspector,  so  that  the  same  shall  be  worked  by  the  Great 
Western  R.  W.  Co.,  and  all  the  receipts  and  earnings  shall 
be  collected  by  the  Great  Western  R.  W.  Co. 

2.  The  Great  Western  R.  W.  Co.  shall  provide  proper 
rolling  stock  for  the  efiicient  working  of  the  line,  and  shall 
run  such  number  of  trains  per  day  between  Niagara  and 
Fort  Erie  as  shall  afford  all  necessary  facilities  to  the 
public,  and  be  calculated  to  fully  develope  the  traffic. 
Particular  attention  shall  be  given  to  the  developement  of 
excursion  traffic  over  the  E.  and  N.  R. 

3.  All  traffic  between  the  stations  on  both  lines  of  railway 
shall  be  booked  through,  and  the  proportion  of  earnings  to 
be  divided  between  the  two  companies  shall  be  divided 
according  to  the  _pro  rata  mileage  that  the  traffic  has  been 
conveyed  on  each  mile  of  railway. 

4.  That  the  Great  Western  R.  W.  Co.  shall  sell  tickets 
at  their  office  in  Buffalo  for  Toronto,  on  which  tickets  shall 
be  printed  "Good  either  by  steamer  from  Niagara  to 
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Toronto,  or  by  Great  "Western  Railway  from  Suspension 
Bridge  to  Toronto,"  and  if  at  any  time  the  through  rate 
from  Buffalo  to  Toronto  shall  be  less  by  railway  and 
steamer  than  by  all  rail,  the  ticket  shall  further  contain 
"Passengers  desiring  to  go  by  Great  Western  Railway  can 
do  so  by  paying  the  difierence  in  the  rate,  whatever  it  may 
be,  to  the  conductor  on  the  Great  Western  Railway  Com- 
pany's train  after  leaving  Suspension  Bridge." 

5.  The  road  to  be  run  at  the  cost  of  and  kept  in  repair 
by  the  Great  Western  R.  W.  Co.,  but  all  capital  expendi- 
ture that  may  from  time  to  time  be  required  shall  be  at  the 
cost  of  the  Erie  and  Niagara  R.  W.  Co. 

6.  The  Great  Western  R.  W.  Co.  to  guarantee  the  Erie  and 
Niagara  R.  W.  Co.  20  per  cent,  of  the  gross  earnings,  pay- 
able half-yearly  at  the  close  of  the  half-yearly  accounts  of 
the  Great  Western  R.  W.  Co.  Should  the  balance  of  profit 
exceed  20  per  cent.,  the  same  to  be  handed  over  to  the 
Erie  and  Niagara  R.  W.  Co.  The  general  manager  of  the 
Great  Western  and  the  vice-president  of  the  Erie  and 
Niagara R.W.  Co.  to  be,  and  they  are  hereby  appointed  a  joint 
committee  during  the  period  of  this  agreement,  for  the 
consideration  of  matters  relating  to  the  Erie  and  Niagara 
line,  but  the  management  of  the  railway  and  appoint- 
ment of  the  staff  to  be  under  the  control  of  the  Great 
Western  Co. 

7.  The  Great  Western  Co.  shall  receive  credit  for  the 
sum  of  f  2400  per  annum,  for  superintendence  and  manage- 
ment, and  for  keeping  the  accounts. 

9.  The  Great  Western  Co.  to  provide  a  boat  for  working 
the  ferry  between  Buffalo  and  Fort  Erie,  a  special  allowance, 
to  cover  the  costs  of  the  same  being  made  out  of  the 
through  rate. 

11.  Should  the  working  expenses  of  the  Erie  and 
Niagara  R.  W.  Co.  exceed  the  receipts,  then  the  Great 
Western  R.  W.  Co.  shall  have  the  option  of  terminating 
the  agreement  on  six  months'  notice  to  the  Erie  and 
Niagara  Co. 
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In  Hilary  Term  last,  J.  H.  Cameron,  Q.  C,  obtained  a 
rule  calling  on  the  plaintiffs  to  shew  cause  why  the  verdict 
obtained  should  not  be  set  aside,  and  a  verdict  entered  upon 
all  or  any  of  the  issues  joined,  pursuant  to  leave  reserved, 
or  why  judgment  non  obstante  veredicto  should  not  be 
entered  for  the  defendant,  or  why  judgment  should  not  be 
arrested. 

In  this  term  Irving,  Q.C.,  shewed  cause.  The  plaintiffs' 
property  was  not  liable  to  be  taken  at  all.  The  roadway  of 
the  railway  company  should  have  been  separately  assessed 
from  its  other  property  :  29-30  Vic.  ch.  53,  sec.  33 ;  Cor- 
jporation  of  London  \.  Great  Western  Raihvay  Co.,  16  U. 
C.  R.  500.  The  plaintiffs  have  been  distrained  on  for  the 
assessment  against  the  Erie  and  Niagara  Railway  Co.  in 
respect  of  the  roadway,  in  which  alone  the  plaintiffs  are 
interested,  and  in  respect  of  other  property  of  the  Erie 
and  Niagara  Railway  Co.,  in  which  they  are  in  no  way 
interested. 

J.  H.  Cameron,  Q.  C,  supported  the  rule.  The  reason  the 
roadway  must  be  assessed  separately  is,  that  the  company 
may  know  whether  their  rails  and  superstructure  on  road- 
way have  been  included  in  the  valuation :  Great  Western 
Railway  Go.  v.  Rouse,  15  U.  C.  R.  168 ;  Corporation  of 
London  v.  Great  Western  Railway  Co.,  17U.C.  R.  262.  The 
Erie  and  Niagara  Railway  Co.  have  not  complained  of  the 
assessment,  and  the  plaintiffs  are  strangers,  and  have  no 
right  to  intervene  and  complain  of  it.  The  plaintiffs 
are  not  tenants  or  occupiers  of  the  road :  they  have 
merely  the  right  of  working  the  line  :  it  is  a  mere  traffic 
agreement  between  the  companies.  The  first  plea  is  not 
true,  for  the  car  was  not  distrained  on  when  in  use,  and 
that  allegation  is  the  gist  of  the  plea.  The  first  and  second 
pleas  improperly  divide  the  avowry.  Any  one  property 
out  of  the  several  that  have  been  assessed  maybe  dis- 
trained on  for  the  assessment  of  all  the  properties.  The 
subject  of  the  fourth  and  fifth  pleas,  which  allege  the  road- 
way was  not  distinguished  from  the  other  real  property 
on  the  assessment,  was  a  matter  for  correction  by  appeal ; 
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the  mere  fact  of  not  distinguishing  the  valuations,  especially 
when  no  appeal  has  been  made,  cannot  invalidate  the  whole 
assessment.  If  any  part  of  the  assessment  be  right,  replevin 
cannot  be  maintained. 

Wilson,  J.,  delivered  the  judgment  of  the  court. 

Although  the  Assessment  Act  requires  the  assessor  "  to 
deliver  at  or  transmit  by  post  to  any  station  or  office  of  the 
company,  a  notice  of  the  total  amount  at  which  he  has 
assessed  the  real  property  of  the  company  in  his  munici- 
pality or  ward,  distinguishing  [the  value  of  the  land 
occupied  by  the  road,  and  the  value  of  the  other  real 
property  of  the  company,"  (29-30  Vic.  ch.  53,  sec.  33)  it 
does  not  follow,  because  the  assessor  has  not  distinguished 
the  one  class  of  property  from  the  other,  that  his  assessment 
against  the  company  is  void  in  whole  or  in  part.  The  com- 
pany may  consider  in  such  a  case  that  it  has  been  placed 
wrongfully  upon  the  roll,  or  that  it  has  been  assessed  at  too 
high  a  sum  for  the  land.  The  language  is  quite  wide 
enough  to  enable  the  court  of  revision  or  county  judge 
to  determine  the  real  question  of  complaint,  that  the 
properties  of  the  company  have  not  been  distinguished  by 
the  assessor  in  the  notice,  or  on  his  roll:  Allen  v.  Sharp, 
2  Ex.  352: 

The  fifth  plea,  raising  this  issue,  if  found  for  the  plaintiffs, 
as  well  as  the  issue  on  the  fourth  plea,  should  be  entered  for 
defendant '}iO'^  obstante,  if  the  defendant  can  have  such  a 
judgment,  because  the  subject  was  appealable,  and  should 
therefore  have  been  appealed,  upon  which  appeal  by 
a  special  tribunal  the  complaint  could  have  been  finally 
decided.  The  Corporation  of  London  v.  Great  Western 
Railway  Co.,  16  U.  C.  R.  500,  has  been  dissented  from  in 
Scragg  v.  The  City  of  London,  26  U.  C.  R.  263,  and  we 
think  rightly;  and  this  latter  case  is  supported  hy  Allen  v. 
Sharp,  2  Ex.  352,  and  Pedley  v.  Davis,  10  C.  B.  N.  S.  492. 

When  this  cause  was  before  the  court  on  demurrer,  27  U. 
C.  R.  214,  it  was  decided  that  the  avowry  of  defendant 
was  not  objectionable  for  not  shewing  that  the  plaintiffs' 
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lands  had  not  been  distinguished  in  the  assessment,  but 
that  such  fact  must  be  set  up  by  plea  by  the  plaintiffs.  The 
coui-t  did  not  say  what  the  effect  of  that  plea  would  be 
when  it  was  pleaded. 

We  think  it  affords  no  answer  to  the  avowiy. 

The  first  plea  should  be  found  for  the  plaintiffs,  for  plainly 
the  car  seized  was  not  in  possession  of  the  Erie  and  Niagara 
R.  W.  Co. 

The  second  plea  should  also  be  found  for  the  plaintiffs,  for 
the  car  was  not  on  the  lands  of  the  Erie  and  Niagara  E,.  W. 
Co.,  in  respect  of  which  the  taxes  were  due  for  which  the 
distress  was  made.  But  I  think  this  plea  does  not  set  up 
a  good  defence. 

The  third  plea  states  that  the  plaintiffs  and  the  Erie  and 
Niagara  Railway  Co.,  under  the  27  Vic.  ch.  59,  made  an 
arrangement  whereby  the  Kne  of  railway  and  the  traffic 
thereof  were  to  be  worked  by  the  engines  and  cars  of  the 
plaintiffs  :  that  while  the  plaintiffs  were  working  the  same, 
and  when  the  cars  were  loaded  and  carrying  passengers, 
and  in  possession  of  the  plaintiffs'  servants  on  the  line  of 
railway,  defendant  distrained  the  car  for  taxes  due  by  the 
Erie  and  Niagara  Railway  Co.  for  other  real  property  of 
the  Erie  and  Niagara  Railway  Co.  in  the  town  of  Niagara 
than  the  line  of  railway.  The  allegation  that  the  car  was 
taken  while  in  use  is  not  correct ;  but  if  the  plea  disclose 
sufficient  matter  of  defence  to  the  avowry  without  the 
statement  of  seizure  while  the  car  was  in  use,  the  plaintiffs 
will  still  be  entitled  to  succeed  upon  it. 

The  question  to  be  considered  is  this.  The  plaintift's 
by  agreement  of  the  Erie  and  Niagara  Railway  Co.,  under 
the  statute  referred  to,  had  authority  to  work  and  were 
working  the  line  of  railway  in  question,  and  the  trafiic 
thereof,  with  their  own  engines  and  cars.  During  the 
continuance  of  the  agreement  the  defendant  seized  the 
plaintiffs'  car  on  the  line  of  railway  for  taxes  due  by  the 
Erie  and  Niagara  Railways  Co.  upon  and  in  respect  of 
other  land  of  the  Erie  and  Niagara  Railway  Co.  Had  the 
defendant  authority  to  do  so  ? 
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If  the  Erie  and  Niagara  Railway  Co.  had  been  in  pos- 
session of  the  car,  the  defendant  could  have  distrained  it 
for  the  taxes  in  question,  wherever  it  was  found  in  the 
whole  county. 

The  record  shews  the  line  of  railway  and  traffic  were  to 
be  worked  by  the  plaintiffs  by  their  own  engines  and  cars, 
and  that  while  they  were  working  the  line  and  traffic  the 
distress  was  made  on  the  car,  their  own  property,  on  the 
line  of  railway. 

This  plainly  shews  that  the  line  of  railway  was  in  pos- 
session of  the  plaintiffs  at  the  time  of  the  distress,  and 
that  the  car  taken  was  their  own  property  and  in  their  own 
♦  possession.  It  could  not  therefore  be  lawfully  distrained 
for  the  taxes  due  by  the  Erie  and  Niagara  Railway  Co., 
because  it  was  not  the  property  of  the  Erie  and  Niagara 
Railway  Co.,  "  the  persons  who  ought  to  pay  the  same"  by 
the  97th  section  of  the  Assessment  Act,  nor  "  in  their 
possession"  at  all. 

The  facts  shew  probably  that  the  plaintiffs  were  lessees 
of  the  line  at  the  time  the  assessment  was  made,  for 
the  27  Yic.  ch.  59,  sec.  20,  authorised  traffic  arrange- 
ments to  be  made^  or  a  lease  of  the  railway  for  the  pur- 
poses of  a  union  occupation  or  traffic  arrangement  with 
any  other  railway  company.  And  the  first  clause  of  the 
agreement  shews  the  Erie  and  Niagara  Railway  Co.  agreed 
"  to  give  possession  of  their  line  of  railway  for  a  period  of 
five  years"  to  the  plaintiffs.    This  appears  to  be  a  lease. 

The  assessment  might  have  been  made  against  both  of 
the  companies,  in  respect  of  the  ownership  of  the  one  and 
of  the  occupancy  or  tenancy  of  the  other,  and  if  this  had 
been  done  it  would  have  appeared  very  clearly  that  a  dis- 
tress could  not  lawfully  be  made  on  the  plaintiffs'  property 
on  the  line  of  railway  for  taxes  due  by  the  Erie  and  Nia- 
gara R.  W.  Co.  upon  wholly  different  land,  with  which  the 
plaintiffs  had  nothing  whatever  to  do. 

The  plaintiffs  are  entitled,  we  think,  to  succeed  on  the 
issue  on  the  third  plea,  for  there  is  sufficient  of  it  proved 
to  avoid  the  justification  set  up  in  the  avowry. 
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The  issues  will  therefore  be  disposed  of  as  follows  : — 
They  will  all  be  entered  as  found  for  the  plaintiffs.  The 
second,  fourth,  and  fifth  issues  should  be  entered  for  the 
defendant  Tion  obstante  veredicto,  if  such  a  judgment  can 
be  given  for  him,  but  it  is  said  such  a  judgment  can  be 
given  in  favour  of  the  plaintiff  only. 

The  rule  will  be  discharged  and  postea  be  delivered  to 
the  plaintiff. 

Ride  discharged. 


256 


queen's  bench,  EASTER  TERM,  32  VIC,  1869 


MEMORANDA. 

During  Easter  Term  the  Honorable  John  Wilson,  one 
of  the  Judges  of  the  Court  of  Common  Pleas,  died. 

In  Easter  Vacation  Thomas  Galt,  one  of  Her  Majesty's 
Counsel,  was  appointed  a  J udge  of  the  Court  of  Common 
Pleas,  in  the  room  of  the  late  Mr.  Justice  John  Wilson. 


During  this  Term  the  following  gentlemen  were  called 
to  the  Bar: — ^William  Francis  Lewis,  Kene  Edward 
KiMBER,  John  McIntosh,  William  Chisholm,  Joseph 
Jamieson,  David  Smart,  William  Norris,  William 
Mortimer  Clark,  James  Lonsdale  Capreol,  Stephen 
Gibson,  William  Franklin  Metcalf,  Seth  Soper 
Smith,  Edward  Elliott,  Duncan  Morrison,  Eobert 
Hicks,  James  Eutledge. 
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MIQHAELMAS  TERM,  33  VICTORIA,  1869. 

[From  November  Ibi/i,  to  December  4M,  1869.) 


Present : 

The  Honorable  Joseph  Curran  Morrison,  J. 
Adam  Wilson,  J.  (a) 


Magee  v.  Rankin,  Elliott,  Allan,  and  Robinson. 

Lease — Covenant  not  to  assign —  Voluntary  assignment  in  insolvency — Forfeiture 

The  lessees  under  a  lease  containing  a  covenant  not  to  assign  without 
leave,  in  the  statutory  form,  made  a  volunt try  assignment  in  insolvency 
on  the  i 7th  May,  1869.  The  assignee  sold  the  stock-in-trade  of  the 
insolvents,  who  were  dry  goods  merchants,  and  the  purchaser  took 
possession  of  the  premises  from  him  on  the  27th  May,  the  assignee  also 
occupying  a  room  there  for  the  management  of  the  estate.  Held, 
that  such  assignment  was  a  breach  of  the  covenant  and  a  forfeiture, 
for  the  term  passed  to  the  assignee,  under  the  provisions  of  the 
Insolvent  Act,  and  if  any  election  to  accept  it  were  necessary  on  his 
part,  it  was  shewn  by  his  conduct. 

Ejectment  for  part  of  lot  11  on  the  north  side  of  Dun- 
das  Street,  in  the  City  of  London,  latety  occupied  as  a 
dry  goods  store  by  Messrs.  Whan  and  McLean. 

The  plaintiff'  claimed  title  under  a  proviso  for  re-entry 
on  non-payment  of  rent  or  non-performance  of  covenants 
contained  in  an  indenture  of  lease  made  in  pursuance  of 
the  act  respecting  short  forms  of  leases  between  the  plain- 
tiff" and  Thomas  Whan  and  John  McLean. 

The  defendant  John  Rankin  asserted  title  in  himself  as 
assignee  in  insolvency  of  Whan  and  McLean,  the  lessees, 

(a)  The  Chief  Justice  was  present  only  during  the  first  four  days  of 
term,  owing  to  indisposition. 
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for  a  term  still  unexpired,  and  the  other  defendants  by 
virtue  of  possession  by  permission  of  the  said  John  Rankin. 

The  cause  was  tried  at  London  before  Hagarty,  C.  J.,  C.  P. 

It  was  proved  that  Whan  arid  McLean  made  a  .voluntary 
assignment  under  the  act  of  1864  to  Rankin  as  assignee, 
on  the  17th  May,  1869,  and  that  a  firm  of  Elliott,  Allan 
and  Co.  were  occupying  the  premises,  and  that  Rankin  put 
them  in  possession.  Rankin  had  also  a  clerk  occupying 
a  room  for  the  purpose  of  managing  the  insolvent  estate,  and 
Rankin's  name  was  on  the  door.  Elliott,  Allan  and  Co. 
had  been  in  possession  since  the  27th  May  last.  Rankin 
was  to  pay  the  rent  to  the  15th  of  July,  and  after  that 
Elliott,  Allan  and  Co.  were  to  pay  it.  They  had  bought 
the  insolvents'  stock,  and  their  idea  was  to  hold  possession 
till  they  could  dispose  of  it.  Rankin  made  no  bargain 
with  them.  He  was  careful  not  to  bind  himself  in  any 
way  in  case  of  the  landlord  disturbing  the  occupants. 

A  nonsuit  was  moved  for,  on  the  ground  that  the  cove- 
nant not  to  assign  without  license  was  not  broken  by  the 
assignment  in  insolvency :  that  there  was  no  proof  that 
the  assignee  or  creditors  had  accepted  the  lease,  and  no 
order  made  by  the  judge  or  any  decision  by  the  creditors 
respecting  it,  and  until  the  lease  had  been  accepted  by 
creditors  there  was  no  perfect  assignment  of  it. 

A  verdict  was  found  for  the  plaintiff,  with  leave  to  de- 
fendants to  move  to  enter  a  nonsuit  on  the  objections 
taken. 

In  this  term  Moncrieff  obtained  a  rule  nisi  accord- 
ingly. 

Moss  shewed  cause.  The  questions  are,  1.  Did  the 
voluntary  assignment  by  the  insolvent  lessees  create  a 
forfeiture  ?  2.  Did  the  act  of  the  official  assignee,  in  letting 
his  co-defendants  into  possession  in  the  manner  and  on 
the  terms  stated,  amount  to  an  acceptance  of  the  lease  ? 
As  to  the  first  question,  the  debtors  did  all  they  could  to 
assign  contrary  to  the  covenant,  and  the  assignment  under 
the  Insolvent  Act  transferred  the  leased  premises  with  the 
rest  of  the  estate  :  Shee  v.  Hale,  13  Yes.  404.    Doe  dem. 
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Mitchinson  v.  Carter,  8  T.  R.  57,  300  ;  Doe  dem.  Palmer  v. 
Andreivs,  4  Bing.  348 ;  Copeland  v.  Stephens,  1  B.  &  Al.  593 ; 
Crofts  V.  Pick,  1  Bing.  354 ;  Doe  Clark  v.  Spencer,  3  Bing. 
203 ;  Bishop  v.  Trustees  of  Bedford  Charity,  1  E.  &  E. 
714.  A  vesting  order  is  not  a  forfeiture;  but  it  is  other- 
wise if  the  assignment  is  by  an  act  of  the  debtor  himself : 
Cartiuright  v.  Glover,  2  Giff.  620 ;  Jo7ies  v.  Binns,  12 
W.  R.  329  ;  Mackley  v.  Pattenden,  1  B.  &  S.  178.  When 
the  official  assignee  put  his  co-defendants  into  possession, 
that  was  an  election  by  him  to  take  and  evidence  that 
he  had  taken  the  lease :  Hanson  v.  Stevenson,  1  B. 
&  Al.  303 ;  Magnay  v.  Ediuards,  13  C.  B.  479 ;  Goodiuin 
v.  Noble,  8  E.  &  B.  587,  604;  Leys  v.  Fiskin,  12  U. 
C.  R.  604. 

Moncrief  supported  the  rule.  There  were  only  about 
fourteen  days  between  the  voluntary  assignment  by  the 
debtors  and  the  bringing  of  this  suit.  The  transfer  made 
here  was  by  operation  of  law,  and  so  no  forfeiture  : 
Holland  y.  Cole,  1  H.  &  C.  67  ;  Doe  dem.  Lloyd  v.  Poivell, 
5  B.  &  C.  308.  The  creditors  had  power  under  the  act  to 
take  the  lease  for  a  shorter  term  than  the  whole,  in  which 
case  there  would  be  no  assignment,  and  so  no  forfeiture  : — 
Insolvent  Act  of  1864,  sec.  6.  Assignments  made  under 
the  Imperial  Act,  24  &  25  Yic.  Ch.  134,  differ  from  those 
made  under  our  statute  :  Woodf  L.  &  T.,  9th  Ed.,  225  ; 
Cole  on  Ejectment,  539 ;  and  unless  the  whole  estate 
passes  there  is  no  forfeiture  :  Doe  Lloyd  v.  Poivell,  5  B.  &  C. 
308;  Leys  v.  Fiskin,  12  U.  C.  R.  604.  The  action  was 
brought  too  soon.  It  was  brought  before  the  creditors  had 
elected  whether  to  take  or  to  refuse  the  lease. 

Wilson,  J.,  delivered  the  judgment  of  the  court. 

All  the  authorities  shew  the  general  rule  to  be,  that  a 
voluntary  assignment  executed  by  the  debtor  of  all  his 
estate  is  a  forfeiture  of  a  condition  in  a  lease  not  to  assign 
^\dthout  license. 

The  covenant  and  condition  here  are  in  the  statutable 
form. 
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In  the  case  of  insolvency  under  our  'statute,  27-28  Vic. 
ch.  17,  there  are  special  provisions  bearing  on  the  general 
rule  which  require  consideration. 

The  voluntary  assignment  under  the  statute  passed  all 
the  estate  of  the  debtor:  Insolvent  Act  of  1864,  27-28  Vic. 
ch.  17,  sec.  2,  sub-sec.  7 ;  29  Vic.  ch.  18,  sec  12. 

The  provisions  to  be  considered  are,  in  the  Act  of  1864, 
sec.  6,  and  sub-sees.  They  enact  that  if  the  insolvent  holds 
under  a  lease  of  property  having  a  value  beyond  the 
amount  of  rent  payable  under  the  lease,  the  assignee  shall 
make  a  report  thereon  to  the  judge,  containing  his  estimate 
of  the  value  of  the  estate  in  excess  of  the  rent;  and  there- 
upon the  judge  may  order  the  rights  of  the  insolvent  in 
such  leased  premises  to  be  sold,  &c. 

If  the  insolvent  holds  under  a  lease  extending  beyond 
the  current  year  at  the  time  of  his  insolvency  property 
not  subject  to  the  provisions  of  the  preceding  section,  or 
respecting  which  the  judge  does  not  make  an  order  of 
sale,  the  creditors  shall  decide  at  any  meeting  which  may 
be  held  more  than  three  months  before  the  termination  of 
the  yearly  term  of  the  lease  current  at  the  time  of  such 
meeting,  whether  the  property  so  leased  should  be  retained 
for  the  use  of  the  estate  only  up  to  the  end  of  the  then 
current,  or,  if  the  conditions  of  the  lease  permit  of  further 
extension,  also  up  to  the  end  of  the  next  following  yearly 
term  thereof,  and  their  decision  shall  be  final:  sub-sec.  2. 

After  the  time  fixed  for  the  retention  of  the  leased 
property  for  the  use  of  the  estate  the  lease  shall  be  can- 
celled, and  shall  from  thenceforth  be  inoperative  and  null ; 
and  if  the  lessor  thinks  he  will  sustain  damage  in  con- 
sequence, he  may  make  a  claim  therefor,  and  the  assignee 
shall  make  an  award  on  the  same :  sub-sec.  8.  ' 

Under  these  provisions  it  is  quite  clear  the  lease  and 
term  passed  to  the  assignee  by  the  voluntary  assignment  of 
the  debtors,  and  that  the  assignee  or  the  creditors  had 
no  right  to  refuse  accepting  the  same. 

In  cases  of  bankruptcy,  where  the  property  passed  by 
operation  of  law,  it  was  held  the  assignee  in  bankruptcy 
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was  not  liable  under  a  lease  to  the  bankrupt,  until  he  had 
accepted  the  term  :  Copeland  v.  Stephens,  1  B.  &  Al.  593  ; 
Mackley  v.  Fattenden,  1  B.  &  S.  178;  Goodioin  v.  Noble, 
8  E.  &  B.  587. 

If  the  assignment  were  subject  to  the  assent  or  joinder  of 
a  certain  number  of  creditors,  and  the  requisite  number 
never  assented  to  or  joined  in  the  assignment,  the  assign- 
ment itself  would  be  inoperative,  and  therefore  not  a 
breach  of  the  condition  :  Holland  v.  Cole,  1  H.  &  C.  67. 
Or  if  the  assignment  were  void  as  an  act  of  bankruptcy : 
Doe  d.  Lloyd  v.  Powell,  5  B.  &  C.  308. 

In  this  case  the  title  of  Rankin  is  and  was  by  the 
insolvents'  deed,  and  by  it  alone.  The  insolvents  did 
therefore  assign  contrary  to  their  covenant. 

In  the  present  case  the  assignee  entered  on  the  demised 
premises,  and  bargained  with  these  co-defendants  as  to  the 
rent,  and  he  let  his  co-defendants  into  possession,  who  occu- 
pied and  carried  on  business  there,  the  assignee  himself 
also  using  part  of  the  premises  as  an  office.  This  amounted 
to  an  election  in  him,  if  an  election  were  required,  to  accept 
of  the  lease  and  term  :  Hanson  v.  Stevenson,  1  B.  &  Al. 
303. 

In  Doe  d.  Palmer  v.  A  ndreivs,  4  Bing.  348,  it  was  decided 
that  after  a  lessor  had  assigned  his  estate  to  a  provisional 
assignee,  the  interest  passed  to  the  assignee,  though  he  did 
not  take  possession,  and  though  a  permanent  assignee  had 
not  been  appointed. 

But  it  is  said,  in  Bishop  v.  The  Trustees  of  the  Bedford 
Charity,  1  E.  &  E.  714,  that  since  the  Imperial  Act  1  &  2 
Vic.  ch.  110,  a  lease  remained  vested  in  the  person  who 
took  the  benefit  of  the  Insolvent  Act,  until  it  was  either 
accepted  by  the  assignee  or  given  up  to  the  landlord, 
because  by  the  former  law  the  property  passed  by  the 
deed  of  the  insolvent,  while  under  the  act  referred  to 
the  property  passes  only  by  the  vesting  order. 

It  is  the  former  law,  then,  as  laid  down  in  4  Bing  348, 
and  the  present  law  as  laid  down  in  Holland,  v.  Cole,  1  H. 
&  C.  67,  both  founded  on  statutes  which  did  not  require 
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any  vesting  order,  but  under  which  the  property  passed  by 
the  deed  only  of  the  insolvent,  that  this  case  must  be  de- 
termined, for  our  statute  is  similar  in  that  respect  to  the 
statutes  which  governed  these  decisions. 

I  am  of  opinion,  then,  the  property  was  transferred  by 
the  voluntary  assignment  to  the  official  assignee  :  that  he 
has,  so  far  as  that  may  be  necessary,  elected  to  accept  it : 
that  the  only  way  of  disposing  of  the  lease  is  by  sale  by 
the  assignee  under  an  order  of  the  judge,  or  by  retaining 
it  at  the  instance  of  the  creditors  till  the  end  of  the  cur- 
rent year  of  the  lease  in  which  the  insolvency  happens,  or 
till  the  end  of  the  following  year,  for  the  use  of  the  estate, 
after  which  time  the  lease  determines,  and  the  lessor,  if  he 
is  entitled  to  compensation  for  this  proceeding,  is  entitled 
to  claim  it  from  the  estate. 

But  all  these  proceedings  shew  the  lease  and  term  to 
have  been  transferred  to  the  assignee. 

Now  the  complaint  which  the  plaintiff  makes  is,  that  the 
insolvents  had  no  power  to  assign  the  term  at  all,  and  as 
they  did  in  fact  assign  it,  the  plaintiff  is  entitled  to  recover. 

The  rule  therefore  will  be  discharged. 

MOREISON,  J.,  concurred. 

Rule  discharged. 


In  re  Heyden,  an  Insolvent. 

Insolvent — 29  Vic  ch.  18,  sec.  13 — Lien  for  costs. 

Held,  overruling  In  re  Ross,  3  P.  R.  394,  that  under  29  Vic.  ch.  18,  sec. 
13,  a  judgment  creditor  who  had  an  execution  in  the  sheriff's  hands  at 
the  making  of  the  assignment,  was  entitled  to  rank  for  his  costs  of 
the  judgment  as  a  privileged  creditor  against  the  insolvent. 

This  was  an  appeal  from  a  decision  of  the  judge  of  the 
county  court  of  Brant,  affirming  the  award  of  the  official 
assignee,  who  awarded  that  the  petitioner  Molson  was  not 
entitled  to  rank  on  the  division  sheet  of  the  insolvent  as  a 
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privileged  creditor  for  the  amount  of  the  costs  of  a  judg- 
ment recovered  against  the  insolvent,  upon  which  an  ex- 
ecution had  been  issued,  and  placed  in  the  hands  of  the 
sheriff  of  the  county  of  Brant,  against  the  goods  of  the 
insolvent,  at  the  time  of  the  making  of  the  assignment  by 
the  insolvent  to  the  official  assignee. 

It  appeared  from  the  judgment  of  the  learned  county 
court  judge,  that  although  he  affirmed  the  award  of  the 
official  assignee,  yet  in  his  opinion  that  award  was  bad  in 
point  of  law,  but  that  he  felt  himself  bound  to  follow  the 
judgment  of  the  late  Mr.  Justice  John  Wilson  in  In  re 
Ross,  3  P.  R.  394. 

Miller  for  the  appellant. 

Hugh  McMahon  (of  London),  for  the  assignee. 

Morrison,  J.,  delivered  the  judgment  of  the  court. 

We  have  considered  the  case  of  In  re  Ross,  3  P.  R.  394, 
and  we  are  of  opinion  that  the  conclusion  arrived  at  in 
that  case  cannot  be  upheld. 

The  13th  section  of  the  statute  29  Vic.  ch.  18  (Insolvent 
Act  of  1865)  enacts  that  "  no  lien  or  privilege  upon  either 
the  personal  or  real  estate  of  the  insolvent  shall  be  created 
for  the  amount  of  any  judgment  debt,  or  of  the  interest 
thereon,  by  the  issue  or  delivery  to  the  sheriff"  of  any 
writ  of  execution,  unless  such  writ  of  execution  shall  have 
issued  and  been  delivered  to  the  sheriff"  at  least  thirty 
days  before  the  execution  of  the  deed  of  assignment,  or 
the  issue  of  a  writ  of  attachment,  under  the  said  act ;  but 
this  provision  shall  not  apply  to  any  writ  of  execution 
heretofore  issued  and  delivered  to  the  sheriff',  nor  affect 
any  lien  or  privilege  for  costs  whicih  the  plaintiff"  heretofore 
possessed  under  the  law  of  that  section  of  the  province  in 
which  such  Avrit  shall  have  issued." 

The  expressions  "  lien  or  privilege  "  used  in  the  section 
do  not  accurately  or  clearly  define  the  intention  of  the 
legislature  as  applicable  to  this  province.  The  word  privi- 
lege is  frequently  used  in  the  Lower  Canada  laws  as  refer- 
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ing  to  certain  preferential  or  secured  rights  or  claims,  and 
in  all  probability  that  word  was  nsed  in  reference  to  that 
province,  and  the  word  lien  as  applicable  to  Upper  Canada. 

The  expression  lien  is  generally  used  to  designate  a  right 
which  a  party  has  to  retain  that  which  is  in  his  possession  or 
power  until  certain  demands  are  satisfied,  and  a  particular 
lien  may  arise  by  mere  operation  of  law.  Now  before  the 
passing  of  the  Insolvent  Acts,  an  execution  creditor,  when 
he  placed  his  writ  in  the  sheriff's  hands,  had  a  particular 
lien  on  his  debtor's  property  to  the  extent  of  his  debt  and 
costs.  The  Insolvent  Act,  by  the  13th  section  above  cited, 
deprived  him  of  that  lien  for  his  judgment  debt  unless  the 
execution  had  been  delivered  to  the  sheriff  thirty  days 
before  the  insolvency  proceedings ;  but  the  section  further 
provided  that  it  should  not  apply  to  nor  affect  any  lien  or 
privilege  for  costs  which  the  plaintiff  possessed  under  the 
law  of  that  part  of  the  then  province  in  which  said  writ 
issued.  The  object  of  the  section  was  to  provide  against 
judgments  being  a  lien,  and  the  costs  thus  referred  to  we 
must  take  to  be  the  costs  of  recovering  the  judgment ;  and 
as  a  lien  for  such  costs  did  exist  in  Upper  Canada  before 
the  passing  of  the  act  for  the  amount  of  those  costs  on  the 
debtor's  goods  when  the  execution  was  placed  in  the 
sheriff's  hands,  it  is  only  reasonable  to  assume  and  hold 
that  the  legislature  meant  and  intended  that  such  lien  and 
the  right  to  recover  those  costs  in  full,  should  not  be 
affected  by  the  provisions  of  the  13th  section,  but  that  the 
same  should  be  secured  to  the  judgment  creditor  as  a  pri- 
vileged claim  on  the  assets  of  the  estate. 

It  is  most  likely  that  the  legislature  considered  that  as 
the  execution  creditor  incurred  these  costs  in  prosecuting 
his  claim  to  judgment  and  execution,  he  was  entitled  to  a 
lien  for  them,  otherwise  he  would  be  placed  in  a  worse 
position  than  any  other  creditor. 

During  the  argument  we  were  referred  to  the  case  of 
Converse  et  al.  v.  Michie,  16  CP.  167,  to  the  closing  re- 
marks of  the  learned  Chief  Justice  of  the  court,  where  he 
says  that  the  plaintiff  "  does  not  seem  entitled  to  any  lien 
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for  his  costs."  The  effect  of  the  decision  in  that  respect, 
as  stated  by  the  learned  judge  of  the  county  court  of 
Wentworth,  in  In  re  Scott,  an  insolvent,  to  which  we  were 
referred,  is  we  think  correct  (a) :  namely,  that  what  Converse 
V.  Michie  decided  was,  that  in  that  case  the  property  of  the 
insolvent  was  vested  in  the  assignee  under  the  attachment 
of  insolvency  at  the  time  the  Ji.  fa.  of  the  plaintiff  issued, 
and  that  consequently  there  could  be  no  lien  for  either 
debt  or  costs,  and  the  question  now  under  discussion  could 
not  arise. 

On  the  whole,  we  are  of  opinion  that  the  order  of  the 
county  court  judge  should  be  reversed,  as  well  as  the  award 
of  the  ofhcial  assignee,  and  that  the  petitioner  Molson  be 
allowed  .to  rank  as  a  privileged  creditor  for  the  amount  of 
the  costs  in  question  on  the  estate  of  the  insolvent ;  and  as 
to  the  costs  of  this  application,  that  they  be  paid  out  of 
the  estate. 

Appeal  alloiued. 


(a)  This  case  has  not  been  reported.  A  copy  of  the  judgment  was 
handed  to  the  court  during  the  argument.  In  re  Fair  and  Burst  2  U. 
C.  L.  J.  216,  N.  S.  was  also  referred  to.'  ' 
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IN  THE 

COURT  OF  ERROR  AND  APPEAL. 

The  Royal  Canadian  Bank  v.  Miller  et  al. 

Warehouse  Receipts— Consol.  Siat.  C.  ch.  54,  24  Vic.  ch.  23. 

The  plaintiffs,  a  bank,  claimed  title  to  goods,  under  C.  8.  C.  ch.  54,  sec. 
8,  by  virtue  of  a  warehouse  receipt  sij^ned  by  defendants,  acknowledg- 
ing to  have  received  from  the  plaintiff's  6000  lbs.  of  wool,  deposited 
in  defendant's  warehouse,  subject  to  the  plaintiffs'  order. 

Held — affirming  the  decision,  but  dissenting  from  the  opinions  expressed 
in  the  Queen's  Bench — that  such  receipt,  given  directly  to  the  plaintiffs, 
was  not  within  the  statute,  which  authorizes  only  a  transfer  by  endorse- 
ment ;  and  that  the  plaintiffs  therefore  could  not  recover. 

Appeal  from  the  judgment  in  this  case,  reported  in  28  U. 
C.  R.  578.  The  facts  will  be  found  fully  stated  there  and 
in  the  judgments  in  this  court. 

Harrison,  Q.  C,  for  the  appellants,  the  plaintiffs  below  (a). 
The  respondents  are,  by  the  receipt  in'  which  they  acknow- 
ledge property  in  the  appellants,  now  estopped  from  denying 
the  appellants  property  :  Stonard  v.  Dunkin,  2  Camp.  344 ; 
^  Hawes  v.  Watson,  2  B.  &  C.  540 ;  Gosling  v.  Birnie,  7  Bing. 
339  ;  and  this  though  no  specific  wool  was  ever  set  apart :  . 
IVoodley  v.  Coventry,  2  H.  &  C.  164.  But,  if  not  estopped, 
the  receipt  is  a  warehouse  receipt  within  the  meaning  of 
the  statute  Consol.  Stat.  C.  cap.  54.  A  bill  of  lading  need 
not  be  endorsed  to  pass  the  property,  nor  a  warehouse 
receipt.  A  bill  of  lading  may  be  given  to 'the  person 
direct :  Cellier  v.  Hinde,  17  L.  T.  N.  S.  341 ;  Meletopulo  v. 
Ranhin,  6  Jur.  1095  ;  Dick  v.  Lumsden,  Pea.  189 ;  Houston 
on  Stoppage  in  Transitu,  110. 

The  intention  of  the  legislature  plainly  was  to  place 
banks  and  individuals  on  the  same  footing,  and  the  act 
hJiould  be  read  so  as  to  effectuate  that  object :  Dioarris  on 

(a)  Argued  on  the  5th  January,  1870,  before  Draper,  C.  J.  of  Appeal, 
Spragge,  C,  Hagarly,  C.  J.  C.  P.,  Morrison,  J.,  Gwynne,  J.,  Gait,  J.^ 
Strong,  V.  C.  ' 
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Statutes,  552,  556,  557,  565.  The  act  says  any  warehouse 
receipt,  &c.,'may  be  transferred.  As  between  the  bank  and 
defendants  this  is  a  warehouse  receipt,  and  the  statute  says 
they  may  advance  on  any  warehouse  receipt.  The  act 
was  required  not  to  prescribe  any  "  form  of  transfer,  but 
because  before  then  a  warehouse  receipt  would  not  pass 
the  property  unless  the  party  went  to  the  giver  and  got 
him  to  give  an  acknowledgement  of  his  right  under  it. 
The  difficulty  arises  from  the  words  "  may  by  endoTsement 
thereon  be  ti'ansferred,"  and  this  expression,  it  is  said,  limits 
the  mode  of  transfer.  It  should  be  read,  however,  as  pro- 
vided that  where  an  endorsement  is  necessary  it  shall  be 
made,  not  that  it  is  essential  in  all  cases,  and  here  it  Avas 
unnecessary  and  would  have  been  absurd.  It  is  true  there 
is  a  provision  in  the  i)]aintiffs'  charter  against  their  lending 
money  on  personal  property,  but  the  authority  given  by 
this  act  is  expressly  recognised  and  excepted,  and  we  are 
within  it.  [Strong,  V.  C. — If  Miller  had  made  a  chattel 
mortgage  to  the  bank,  could  they  have  held  under  it  b}^ 
virtue  of  this  section  of  the  act  ?]  No.  [Strong,  V.  C. — 
Then  you  must  argue  that  they  can  do  by  the  less  formal 
mode  of  this  warehouse  receipt  what  they  could  not  do  by 
the  more  formal  means  of  a  mortgage.]  A  bill  of  lading  is 
less  formal  than  a  chattel  mortgage,  and  yet  no  one  doubts 
their  power  to  advance  on  a  bill  of  lading.  The  statute 
empowers  banks  to  make  advances  on  bills  of  lading 
and  warehouse  receipts.  It  does  not  say  that  a  ware- 
house receipt  shall  be  void  unless  in  the  form  given ; 
it  is  only  directory  ;  and  there  may  be  a  valid  transfer  in 
another  mode  than  that  pointed  out  wliere  the  circum- 
stances require  it.  If  this  receipt  is  not  available  under 
sec.  8,  the  plaintiffs  may  still  hold  under  it  b}^  sec.  4, 
treating  it  as  a  mortgage  by  way  of  additional  security  for 
their  debt :  Story  on  Bailments,  sees.  297,  299  ;  Meyerstein 
V.  Barber,  L.  R.  2  C.  P.  44. 

M.  C.  Cameron,  Q.  C,  for  the  respondents.  It  is  con- 
tended for  the  appellants  that  they  may  hold  the  goods 
under  this  instrument,  either  by  wa}^  of  mortgage  or  as 
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under  a  warehouse  receipt ;  but  it  does  not  come  within 
the  statute  in  either  view.  The  a  ct  was  passed  to  facilitate 
trade,  but  in  a  particular  way.  It  allows  the  owner  of 
goods  for  which  he  holds  a  receipt  to  transfer  such  receipt 
by  endorsement,  and  in  that  way  only;  it  was  not  intended 
to  supersede  chattel  mortgages,  and  there  is  no  authority 
to  warrant  the  argument  that  the  plaintiffs  here  claiming 
under  the  statute  may  in  effect  choose  their  own  mode  of 
transfer.  A  new  power  is  created  which  must  be  strictly 
pursued  :  Moran  v.  Palmer,  13  C.  P.  528,  is  an  analogous 
case.  There  a  notice  of  action  was  held  insufficient  be- 
cause not  endorsed  with  the  name  and  place  of  abode  of 
the  plaintiff,  nor  of  the  agent  who  served  it,  although  it 
was  argued  that  the  former  was  stated  on  the  face  of  the 
notice  and  the  latter  on  the  back.  All  the  necessary 
information  was  given  by  the  notice,  but  not  in  the 
mode  required.  The  words  endorsement  and  endorser 
are  Lised  throughout  the  statute  here,  shewing  clearly  that 
no  other  mode  of  transfer  was  intended.  Cellier  v.  Hinde, 
17  L.  T.  N.  S.  341,  and  such  cases,  have  no  bearing,  for 
without  the  statute  the  bank  could  not  hold  the  goods  at 
all.  The  plaintiffs  here  cannot  hold  under  sec.  4,  for  that 
only  allows  the  taking  of  property  "  by  way  of  additional 
security  for  debts  contracted,"  i.e.,  for  advances  previously 
made.  Here  the  original  note  was  given  np,  and  there 
was  no  antecedent  debt ;  but  there  is  nothing  in  the  nature 
or  form  of  the  receipt  to  warrant  treating  it  as  a  mortgage 
or  pledge. 

[The  argument  upon  other  points  in  the  case  is  omitted, 
as  the  judgment  does  not  proceed  upon  them.] 

February  5th,  1870.  The  following  judgments  were 
delivered : — 

Draper,  C.  J.,  of  Appeal. — This  is  an  action  of  replevin, 
in  which  the  plaintiffs,  under  our  statute,  declare  for  the 
detention  of  six  thousand  pounds  of  wool.  The  defendants 
plead,  1.  That  they  did  not  detain.  2.  That  the  wool  was 
their  own. 
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The  defendants,  the  two  Millers,  carried  on  business 
under  the  firm  of  John  Miller  &  Son.  On  the  26th  Sep- 
tember, 1867,  the  plaintiffs  discounted  a  note  made  by  that 
firm  in  favour  of  one  Leadley,  and  indorsed  by  him,  pay- 
able five  days  after  date,  for  $5835.65,  with  a  warehouse 
receipt  from  Leadley  for  23,123  lbs.  of  wool  as  collateral 
security.  This  note  was  not  paid  at  maturity,  and  Leadley 
pressed  the  Millers  to  settle  it.  Part  of  the  wool  was  sold, 
leaving  only  4595  lbs.  in  Leadley's  warehouse,  and  there 
was  a  balance,  including  interest,  of  $1179  due  on  the  note. 
The  Millers  offered  the  plaintiffs  a  new  note  for  that  sum, 
Avith  their  own  receipt  for  6000  lbs.  of  wool  as  collateral 
security.  The  plaintiffs  agreed  to  accept  this,  and  to  dis- 
count the  note,  MiUer  paying  the  discount,  and  J.  Miller 
brought  them  a  note  with  a  warehouse  receipt  attached  to 
it.    It  was  as  follows  : 

Transfer  Warehouse  Receipt,  85  Front  Street,  No. 
6000  lbs.  Toronto  October  21,  18(i7. 

Received  from  Royal  Canadian  Bank  in  store,  six  thousand  pounds 
of  wool  in  apparent  good  order,  now  deposited  in  our  warehouse  and 
subject  to  their  order,  subject  to  storage  and  necessary  cooperage,  break- 
age, rattage  and  unavoidable  accidents  at  risk  of  owner." 

"  (Signed)         John  Miller  &  Son." 

But  as  the  discount  on  this  new  note,  dated  21st  October, 
was  not  paid,  it  was  not  discounted.  On  the  5th  Decem- 
ber Miller  &  Son  made  another  note,  to  which  this'  same 
receipt  was  attached,  upon  an  understanding  with  J.  Miller, 
together  with  a  receipt  from  Leadley  in  the  following 
terms  : 

''Received  in  store  from  John  Miller  &  Son,  four  thousand  five 
hundred  and  ninety  five  pounds  of  unwashed  and  cotted  wool,  to  be  de- 
livered pursuant  to  the  order  of  Royal  Canadian  Bank,  to  be  endorsed 
hereon.  (Signed)       ''E.  Leadley." 

"Toronto,  Dec.  5th,  1867. 

''This  is  to  be  regarded  as  a  receipt  under  the  provisions  of  Statute  22 
Vic.  cap.  20,  being  22  Vic.  cap.  54  of  the  Consolidated  Statutes  of  Canada, 
and  the  amended  statute  24  Vic.  cap.  23."  It  was  endorsed  "  May  18th, 
1868.  Delivered  4285  lbs." 

This  note  was  not  paid,  and  Miller  &  Son  on  the  23rd 
December,  1867,  made  another  note  payable  to  their  own 
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order  (which  they  endorsed)  for  $1175,  to  which  the  same 
two  receipts  were  attached  as  collateral  security.  This 
note  fell  due  on  the  5th  January,  1868,  and  was  not  paid. 
The  plaintiffs  in  April  following  ,  directed  their  broker 
to  sell  the  wool.  It  was  sold  afterwards,  producing  net 
$1169.71,  leaving  still  due  on  the  note  after  the  sale  $105.29. 
The  wool  was  pointed  out  to  the  broker  by  J.  Miller,  at  the 
warehouse  of  the  firm  on  the  2nd  May,  1868,  but  neither 
then  nor  since  was  he  permitted  to  take  it  away.  There- 
upon on  the  9th  of  May  the  plaintiffs  commenced  this 
action. 

A  verdict  was  rendered  for  the  plaintiffs  subject  to  the 
opinion  of  the  court,  and  having  been  o.rgued  as  a  special 
case  the  court  ordered  the  postea  to  be  delivered  to  the 
defendants,  against  which  rule  the  plaintiffs  appeal. 

On  giving  the  judgment  the  court  of  Queen's  Bench 
(Richards,  C.  J.,  and  A.  Wilson,  J.)  stated  that  they  followed 
the  judgment  of  the  court  of  Common  Pleas  in  the  case  of 
the  Bank  of  British  North  America  v.  ClarJcson,  19  C.  P. 
182,  though  neither  of  the  learned  judges  approved  of  it ; 
and  they  intimated  this  to  the  parties  that  the  matter 
might  be  brought  before  this  court. 

The  Royal  Canadian  Bank  is  incorporated  by  the 
Statute  of  Canada  (30th  June  1864)  27-28  Yic.  ch.  84,  the 
19th  section  of  which  declares  that  the  bank  shall  not 
directly  or  indirectly  (among  other  things  prohibited)  lend 
money  or  make  advances  upon  the  seciirity  or  pledge 
of  any  goods,  wares,  or  merchandise,  except  as  authorized 
in  ch.  54  of  the  Consolidated  Statutes  of  Canada,  nor  shall 
the  said  bank  either  directly  or  indirectly  deal  in  the  buy- 
ing and  selling  or  bartering  of  goods,  wares,  and  merchan- 
dise. To  this  section  there  is  a  proviso  authorizing  the 
bank  to  take  and  hold  mortgages  and  liens  on  real  estate 
and  personal  property,  by  way  of  additional  security  for 
debts  contracted  to  the  bank  in  the  course  of  its  dealings. 

This  is  a  distinct  prohibitory  clause  couched  in  very 
extensive  language,  and  but  for  the  exception  would 
exclude  the  transactions  legalized  by  chapter  54.  Every 


ROYAL  CANADIAN  BANK  V.  MILLER  ET  AL. 


271 


transaction  amounting  to  a  loan  of  money  or  a  making  of 
advances  upon  the  security  or  pledge  of  goods,  Szc,  is  for- 
bidden unless  it  be  authorized  by  chapter  54,  or  the  addi- 
tional proviso  contained  in  24  Vic.  ch.  2S,  sec.  1,  and  made 
part  of  the  first  act. 

I  have  in  other  cases  considered  this  .statute  and  must 
partially  repeat  my  conclusions.  I  think  the  statute 
sets  out  three  classes  of  instruments  which  may,  under 
its  provisions,  be  transferred  to  incorporated  banks.  1st, 
Bills  of  lading,  which  are  instruments  well  known,  having 
properties  and  qualities  which  require  no  further  defini- 
tion. 2nd.  Specifications  of  timber,  a  term  belonging  to  a 
branch  of  trade  of  great  extent  in  the  Province  of  Canada, 
(whose  legislature  passed  the  act),  and  the  meaning  of  which 
term  could  be  readily  established  if  occasion  called  for  it. 
The  Statute  of  Canada  29  Vic.  ch.  19,  seems  to  supersede 
this  term  "  specification  of  timber "  by  a  more  explicit 
enactment  covering  everything  which  it  could  embrace. 
It  also  shews  that  in  ch.  54,  sec.  8,  "  mill-cove  "  connected 
with  a  hyphen  as  one  word,  should  instead  have  been 
printed»as  two  separate  words  (a).  3.  Receipts — a  word  by 
itself  of  very  extended  signification,  and  requiring  limita- 
tion and  definition  as  to  the  sense  in  which  the  framers 
of  the  act  employed  it ;  and  we  find  a  definition  which 
points  out  by  whom  the  receipt  is  to  be  given  and  what 
kind  of  articles  it  is  intended  to  cover,  and  which  also 
requires  a  statement  relative  to  the  storage  or  place  of 
deposit  of  or  the  custody  in  which  such  articles  are  repre- 
sented to  be  at  the  time  the  receipt  is  given.  It  may  be 
suggested  that  the  use  of  the  words  "  master  of  a  vessel  " 
shews  that  the  intention  was  to  extend  that  which  I  treat 
as  applicable  to  receipts  onl}^  to  bills  of  lading.  My  answer 
is,  that  there  is  a  class  of  receipts  called  "  boat  receipts," 
(see  Bryans  v.  Nix,  4  M.  &  W.  775),  which  would"  have  no 
greater  legal  operation  than  inland  carriers'  receipts,  which 
have  never  been  held,  apart  from  this  statute,  to  be  instru- 
ments for  transferring  propert}^  in  the  goods. 


(a)  See  also  31  Vic.  ch.  11. 
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In  the  present  case  we  are  dealing  with  a  receipt,  to 
which  the  statute,  under  certain  conditions,  attaches  the 
quality  of  vesting  in  incorporated  banks  ''all  the  right  and 
title  of  the  indorser  to  or  in  such  cereal  grains,  goods,"  &;c 

The  statute  requires,  where  the  goods  are  deposited  in  a 
warehouse,  that  the  receipt  should  be  given  by  the  ware- 
houseman, and  it  must  be  intended  that  it  should  in  some 
form  of  words  designate  the  owner  or  person  entitled  to 
receive  the  goods.  In  most  cases  it  would  acknowledge 
the  receipt  of  the  goods  from  that  person,  and  lorimd  facie 
at  least  the  person  by  him  designated  as  him  from  whom 
the  goods  were  received  would  be  deemed  the  owner.  But 
the  proviso  introduces  a  new  feature,  by  enabling  "  any 
person  engaged  in  the  calling  of  a  warehouseman"  who 
might  give  a  receipt  under  the  preceding  part  of  the  sec- 
tion, and  who  is  not  at  the  same  time  owner  of  or  entitled 
otherwise  than  as  warehouseman,  to  receive  goods  stored  in 
his  warehouse,  to  give  such  a  receipt  which,  or  any  acknow- 
ledgement or  certificate  intended  to  answer  the  purpose  of 
such  receipt,  "  given  and  endorsed  by  such  person"  shall 
be  as  valid  for  the  purposes  of  the  act — that  is,  t6  enable 
a  bank  to  take  it  as  collateral  security — as  if  the  person 
giving  such  receipt,  &c.,  were  not  one  and  the  same  person. 

Now  does  the  receipt  in  this  case  come  within  either  of 
the  foregoing  descriptions,  either  as  a  receipt  given  by  a 
warehouseman  to  an  owner  of  goods  deposited  or  stored 
with  him,  and  indorsed  by  such  owner  to  the  bank  as 
collateral  security,  or  as  a  receipt,  acknowledgement  or 
certificate  given  by  a  warehouseman,  and  also  owner  of 
the  goods,  and  indorsed  by  him,  for  the  same  purpose. 

The  contention  of  the  plain  tifis'  counsel  is,  that  although 
in  form  his  receipt  does  not  correspond  with  the  statute, 
it  will  give  as  good  a  title  to  the  goods  as  a  receipt  made 
and  indorsed  in  the  strictest  compliance  with  the  act  could 
do  :  that  the  object  of  the  statute  was  to  enable  banks  to 
hold  in  pledge  cereal  grains,  &;c.,  as  collateral  security  for 
the  payment  of  bills  or  notes  discounted  by  them  ;  and  that 
the  receipt  in  the  present  case  will  accomplish  that  pur- 
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pose  as  well  or  better  thcan  the  method  required  by  the  act 
— in  the  spirit  of  Naaman,  the  Syrian  :  "  Are  not  Abana 
and  Pharpar,"  &c. — and  therefore  should  be  treated  as 
a  compliance  with  it ;  that  to  hold  the  contrary  will  be 
to  disregard  the  intention  of  the  legislature  "  to  afford 
additional  facilities  in  commercial  transactions." 

I  have  already  pointed  out  that  their  charter  forbids 
this  bank  from  either  directly  or  indirectly  lending  money 
or  making  advances  upon  the  security  of  any  goods,  wares 
or  merchandise,  except  as  authorized  by  chapter  54.  This 
prohibition  was  the  same  as  from  1841  downwards  had 
been  included  in  all  bank  acts  passed  by  the  legislature. 
If  the  legislature  had  intended  to  annul  this  restriction 
and  generally  to  permit  the  loaning  of  money,  fcc,  on  the 
pledge  of  goods,  it  would  have  been  the  more  obvious  course 
to  repeal  all  and  every  such  restriction.  Instead  of  this, 
they  have  given  to  the  banks  authority  to  do  so  in  a 
certain  specified  manner. 

It  is  not  contended,  indeed  it  could  not  be,  that  the 
letter  of  the  act  is  complied  with  by  the  receipt  given,  but  it 
is  insisted  that  what  has  been  done  is  equally  operative  to 
vest  the  goods  in  the  bank  by  way  of  pledge. 

What  is  the  receipt  ?  An  acknowledgement  from  Miller 
&  Son  that  they  have  received  from  the  appellants  in  store 
6000  lbs.  of  wool  now  deposited  in  their  warehouse  and 
subject  to  their  order,  &c. 

What  are  the  facts  ?  That  MiUer  &  Son  owned  or  pro- 
fessed to  own  6000  lbs  of  wool,  then  being  in  their  own 
warehouse,  and  desired  to  transfer  it  to  the  bank  as  collateral 
security  for  a  note  which  they  wished  to  have  discounted. 

But  exclude  the  parol  evidence,  which  falsifies  the  receipt 
in  part  if  not  wholly,  and  what  is  the  reasonable  import  of 
it,  if  not,  that  in  some  way  or  other  the  bank  had  acquired 
the  ownership  of  this  wool  and  had  stored  it  with  Miller 
&  Son  in  their  calling  as  warehousemen  ?  And  then  unless, 
(which  is  not  pretended)  they  had  taken  it  as  additional  secu- 
rity for  debts  contracted  to  them,  it  suggests  the  inference 
that  they  were  dealing,  contrary  to  their  charter,  in  goods. 
35 — VOL.  XXIX  U.C.R. 
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For  the  purposes  of  this  case  I  need  only  express  my 
opinion  that  the  bank  could  not,  without  violating  their 
charter,  loan  money  or  make  advances  upon  the  security 
or  pledge  of  any  goods,  unless  under  the  authority  of  the 
Consol.  Stat.  C.  ch.  54,  and  the  proviso  added  thereto  by  24 
Yic.  ch.  23 : — that  their  dealings  in  this  case  are  not  within 
the  purview  of  that  act,  or  sustained  by  it :  that  they  have 
loaned  money  in  a  manner  which  that  statute  does  not 
authorize,  and  contrary  to  their  act  of  incorporation  ;  and 
consequently  that  they  have  shewn  no  legal  title  to  the 
wool,  the  subject  of  this  action. 

I  do  not  feel  pressed  with  the  case  suggested,  of  a  bank 
discounting  with  the  collateral  security  of  a  bill  of  lading 
of  a  cargo  of  wheat  endorsed  to  it,  and  the  vessel  arriving 
at  her  port  of  discharge,  and  landing  her  cargo.  It  is  still 
subject  to  the  bank's  rights  as  holders  of  the  bill  of  lading, 
and  the  bank  (it  is  assumed)  takes  from  the  warehouseman 
or  wharfinger  to  whom  it  is  delivered  a  receipt  in  their 
own  name.  It  is  suggested  that  the  conclusion  I  have 
above  expressed  would  render  this  a  void  or  illegal  pro- 
ceeding on  their  part.  It  appears  to  me  that  the  title  of 
the  bank  arises  on  the  endorsed  bill  of  lading,  not  upon 
the  new  warehouse  or  wharfinger's  receipt ;  and  as  that  bill 
of  lading  vested  in  the  bank  the  right  and  title  of  the 
indorser,  it  gave  therewith  the  right  to  follow  and  take 
care  of  the  property  until  the  object  of  the  transfer  had 
been  attained. 

As  to  the  analogy  set  up  between  the  present  case  and 
a  similar  transaction  with  a  private  person,  it  is  enough  to 
observe,  that  to  make  the  analogy  afiect  the  argument  the 
private  person  must  be  assumed  to  be  under  the  same 
restrictions  as  the  bank  in  this  case  is,  as  to  loaning  on 
the  pledge  of  or  dealing  in  personal  property.  In  fact, 
except  as  to  the  giving  a  transferable  character  to  the 
receipts  defined,  the  act  does  very  little  to  alter  or  enlarge 
the  facilities  of  commercial  transactions  between  private 
individuals. 

I  think  the  appeal  should  be  dismissed  with  costs. 
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Spragge,  C. — The  statute  directs  two  things  to  be  done ; 
one,  that  the  warehouse  receipt  shall  be  in  a  form  prescribed ; 
the  other,  that  no  transfer  of  it  shall  be  made  under  the 
act  to  secure  the  payment  of  any  bill,  note  or  debt,  unless 
such  bill,  &c.,  is  negotiated,  fcc,  at  the  same  time  with  the 
indorsement  of  the  receipt.  This  latter  provision  is,  in  the 
original  act,  a  proviso  in  the  same  clause  as  authorizes  the 
giving  of  warehouse  receipts  at  all.  Suppose  the  first 
difficulty  got  over,  and  a  warehouse  receipt  given  directly 
to  the  bank  advancing  the  money  held  equivalent  to  a 
receipt  given  to  the  owner  of  the  goods,  is  the  second 
direction  complied  with  ?  We  have  but  one  date,  21st 
October,  1867,  and  that  is  not  the  date  at  which  the  note 
was  negotiated.  The  legislature  evidently  thought  this 
latter  provision  material,  and  it  may  help  to  account  for 
the  direction  as  to  the  form  of  the  receipt.  The  receipt 
might  be  given  some  time  before  its  being  used  as 
collateral  security  for  the  advance  of  money,  and  to 
that  there  would  be  no  objection ;  the  owner  of  the  goods 
may  hold  it  until  he  has  occasion  to  use  it,  and  would 
do  so  in  the  ordinary  course  of  trade;  but  its  use,  i.e., 
the  advance  of  money  upon  it,  is  to  be  contemporaneous 
with  its  being  indorsed.  As  to  this  second  provision 
the  words  of  the  act  are  negative,  and  so  imperative, 
and  not  directory  merely  :  Rex  v.  Justices  of  Leicester, 
7  B.  &  0.  12. 

Hagarty,  C.  J.  C.  P. — When  this  question  was  before 
the  Court  of  Common  Pleas  in  The  Bank  of  British  North 
America  v.  Clarkson,  19  C.  P.  182, 1  gave  to  the  subject  the 
very  best  consideration  in  my  power,  knowing  its  com- 
mercial importance.  Subsequent  reflection,  and  what  I 
have  heard  in  this  case,  have  only  tended  to  confirm  me 
in  the  opinion  then  expressed,  which  I  believe  to  be  in 
accordance  both  with  the  letter  and  the  spirit  of  the  statute 
I  concur  therefore  in  dismissing  this  appeal. 


Morrison,  J.,  concurred. 
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GwYNNE,  J. — I  adhere  to  the  opinion  expressed  by  me 
in  Clarhson  v.  The  Bank  of  British  North  America,  19  C. 
P.  182,  and  in  every  particular  I  concur  in  the  judgment  of 
the  Chief  Justice  of  this  court  now  delivered, 

Galt,  J. — The  clause  in  the  charter  of  the  appellants, 
27-28  Vic.  ch.  84,  bearing  on  this  appeal,  is  the  19th,  which 
is  as  follows  :  The  said  bank  shall  not,  either  directly  or 
indirectly,  lend  money  or  make  advances  upon  the  security  or 
pledge  of  any  goods,  wares  or  merchandise,  except  as  autho- 
rized in  chapter  54  of  the  Consolidated  Statutes  of  Canada. 
Provided  always,  that  the  said  bank  may  take  and  hold 
mortgages  on  personal  property  by  way  of  additional 
security  for  debts  contracted  to  the  bank  in  the  course  of 
its  dealings. 

It  is  to  be  observed  that  as  far  as  making  advances 
upon  the  security  or  pledge  of  any  goods,  &c.,  the  plaintiffs 
are  prohibited  from  so  doing  except  as  authorized  by  ch. 
54  above  mentioned. 

The  provisions  of  that  act,  as  amended  by  the  24  Vic. 
ch.  23,  sec.  8,  are,  that  notwithstanding  aiiy  thing  to  the 
contrary  in  the  charter  or  act  of  incorporation  of  any 
bank  in  this  province,  any  receipt  given  by  a  ware- 
houseman for  goods,  wares,  or  merchandise,  stored  or  de- 
posited in  any  warehouse  in  this  province  may,  by  indorse- 
ment thereon  by  the  owner  of  or  person  entitled  to  receive 
such  goods,  wares,  or  merchandise,  be  transferred  to  any 
incorporated  or  chartered  bank  in  this  province  as  collateral 
security  for  the  due  payment  of  any  bill  of  exchange  or 
note  discounted  by  such  bank  in  the  regular  course  of  its 
banking  business,  and  being  so  indorsed  shall  vest  in  such 
bank  from  the  date  of  such  indorsement  all  the  right  and 
title  of  the  indorser  to  or  in  such  goods,  wares,  or  merchan- 
dise, subject  to  the  right  of  the  indorser  to  have  the  same 
retransferred  to  him  if  such  bill  or  note  be  paid  when  due ; 
and  in  the  event  of  the  non-payment  of  such  bill  or  note 
when  due,  such  bank  may  sell  the  said  goods,  wares,  or 
merchandise,  and  retain  the  proceeds,  or  so  much  thereof 
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as  will  be  equal  to  the  amount  due  to  the  bank  upon  such 
bill  or  note,  with  any  interest  or  costs,  returning  the  over- 
plus, if  any,  to  such  indorser. 

By  24  Vic.  ch.  23,  the  following  paragi-aph  is  directed  to 
be  read  as  part  of  the  foregoing  :  Provided,  that  when  any 
person  engaged  in  the  calling  of  a  warehouseman,  by  whom 
a  receipt  may  be  given  in  such  his  capacity,  as  hereinbefore 
mentioned,  for  goods,  wares,  or  merchandise,  is  at  the  same 
time  the  owner  of  or  entitled  himself  to  receive  such  goods, 
wares,  or  merchandise,  any  such  receipt  given  and  indorsed 
by  such  person,  shall  be  as  valid  and  effectual  for  the 
purposes  of  this  act  as  if  the  person  giving  such  receipt 
and  endorsing  the  same  were  not  one  and  the  same  person. 

Sec.  9,  of  ch.  54.  But  no  such  goods,  wares,  or  merchandise, 
shall  be  held  in  pledge  by  such  bank  for  any  period  exceeding 
six  months ;  and  no  transfer  of  any  such  receipt  shall  be 
made  under  this  act  to  secure  the  payment  of  any  bill, 
note  or  debt,  unless  such  bill,  note  or  debt  be  negociated 
or  contracted  at  the  same  time  with  the  indorsement  of 
such  receipt. 

The  foregoing  are  the  provisions  of  law  regulating  tran- 
sactions of  the  present  description,  Avhere  the  plaintiffs- or 
any  other  chartered  banks  in  the  province  are  concerned ; 
and  it  is  to  be  remarked  that  in  all  cases  it  is  the  indorse- 
ment of  a  warehouse  receipt  which  transfers  the  property, 
not  the  giving  of  the  receipt,  even  in  cases  in  which  the 
warehouseman  giving  the  receipt  is  himself  the  owner  ; 
the  legislature  having  said  that  "any  such  receipt  given 
and  indorsed  by  such  person  shall  be  as  valid,"  &c. 

Having  made  this  short  reference  to  the  statutes  bearing 
upon  the  subject,  let  us  consider  the  facts  of  this  case  in 
order  to  apply  the  law  to  them. 

There  w^as  a  firm  of  which  two  of  the  defendants  in  this 
case  were  partners,  which  carried  on  business  under  the 
firm  of  John  Miller  &  Son,  as  warehousemen.  Mr.  Michie, 
one  of  the  plaintiffs'  witnesses,  states,  that  on  the  26th 
September,  1867,  the  plaintiffs  discounted  a  note  for  John 
Miller  k  Son,  for  $5835.65,  made  by  them  and  endorsed  by 


278  IN  THE  COURT  OF  ERROR  AND  APPEAL. 


Edward  Leadley.  There  was  a  warehouse  receipt  for 
23,123  lbs.  of  wool  attached.  The  note  was  not  paid  in 
full ;  there  were  payments  made  on  account.  On  the  21st 
October,  there  remained  due  on  the  note  $1179  and 
interest.  John  Miller  called  at  the  bank,  and  said  that  he 
wished  to  get  Leadley's  name  released  and  to  give  his  own 
note  with  his  own  warehouse  receipt  attached  for  6000  lbs. 
of  wool.  This  was  agreed  to.  He  was  to  pay  the  discount 
on  the  renewal,  and  the  proceeds  of  that  note  would  pay 
off  the  one  with  Leadley's  endorsement.  He  brought  the 
note  for  $1179,  and  the  warehouse  receipt  attached;  the 
discount  was  not  paid,  nor  was  the  note  discounted  at  that 
time.  On  the  5th  December  he  had  a  discount  for  the 
same  amount  at  ten  days,  with  the  same  warehouse  receipt 
attached.  He  chequed  out  the  proceeds ;  this  was  applied  to 
pay  the  balance  due  on  the  large  note  for  $1179.  "That 
note,"  the  witness  said,  ''I  gave  up  to  J ohn  Miller  on  receipt 
of  the  first  note  of  $1179  with  warehouse  receipt  attached. 
Mr.  Leadley  was  present  when  that  note  with  warehouse 
receipt  was  handed  to  me.  I  am  not  aware  if  he  was  present 
when  the  note  was  given  up.  That  note  was  discounted  in 
the  ordinary  course  of  business.  It  fell  due  on  the  18th 
December.  It  remained  overdue,  and  was  renewed  on  the 
24th  December,  1867,  for  $1175,  with  the  same  receipt 
collateral,  proceeds  $1172.09,  due  5th  January.  That  note 
has  not  been  paid.  *  *  That  note  is  still  held  by  the 
bank."  On  cross-examination  the  witness  says,  "  About 
the  21st  October,  there  was  a  balance  of  $1179  due  on  the 
(original)  note.  That  note  was  protested  and  overdue. 
There  was  a  balance  of  4595  lbs.  of  wool  remaining  on 
hand.  Mr.  Leadley  was  pressing  to  be  released.  Mr. 
Miller  asked  me  if  I  would  release  Leadley  on  getting  his 
own  note  with  warehouse  receipt  for  6000  lbs.  of  wool,  and 
Miller's  {Qvj.  Leadley's)  receipt  for  the  4595  lbs.  yet  unsold 
within  former  receipt.  I  said  I  would.  In  accordance 
with  that  arrangement  the  new  receipt  was  given  on  the 
5th  December." 

Edward  Leadley  states  :   "  It  was  my  note  that  was 
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discounted  by  plaintiffs  on  the  26tli  September,  1867, 
for  $5835.65,  and  a  warehouse  receipt  for  28,123  lbs.  of 
wool  as  collateral.  I  procured  the  discount.  The  note  is 
at  five  days.  The  wool  was  the  property  of  John  Miller 
&  Son.  I  sold  it  to  them,  and  then  got  the  note  dis- 
counted, with  the  wool  as  collateral.  The  note  was  not 
paid  when  it  became  due  on  the  4th  October.  I  was  not 
willing  to  continue  longer.  I  saw  John  Miller,  and  he 
promised  he  would  see  Mr.  Michie.  Mr.  Miller  soon  told 
me  he  had  arranged  with  Mr.  Michie.  He  was  to  give 
his  own  receipt  for  6000  lbs.  of  wool,  and  the  balance  of  the 
wool  that  I  had  in  my  possession,  and  on  that  being  done 
I  was  to  be  released,  and  Miller  was  to  give  a  new  note 
with  those  attached  as  collateral.  I  suppose  Miller  was 
to  pay  discount  on  the  note.  The  balance  of  the  wool  I 
gave  the  receipt  for  was  in  my  own  warehouse.  I  was 
present  when  the  new  note  was  given.  He  gave  the  note, 
and  I  went  out  and  left  them  talking.  Both  the  ware- 
house receipts  were  past  due  then.  I  did  not  know  what 
the  delay  was  for.  The  receipt  of  the  5th  December  was 
given  for  the  balance  of  the  wool  then  in  my  possession, 
and  for  the  purpose  of  securing  the  note.  They  were  to 
look  to  me  for  the  balance  of  the  wool,  and  they  were  to 
release  me  from  the  note.  When  this  receipt  of  the  5th 
December  was  given  the  original  receipt  was  still  in  the 
bank.  It  was  about  the  21st  October  they  agreed  to  release, 
me.  I  do  not  know  for  certain  when  I  was  released.  I 
recollect  the  6000  lbs.  receipt  given  before  the  5th  Dcr 
cember." 

From  the  foregoing,  then,  it  appears  that  by  the  21st 
October,  1867,  the  original  note  for  $5835.65  had  been 
reduced  to  $1179,  and  there  remained  unsold  a  considerable 
quantity  of  the  wool  originally  pledged  as  collateral :  that 
in  order  to  get  Leadley  relieved  from  his  liability  Miller 
agreed  to  give  his  own  note  for  the  amount,  with  his  own 
warehouse  receipt  attached  for  6000  lbs.  of  wool,  to  be  held 
by  the  plaintiff'  in  addition  to  the  balance  remaining  unsold : 
that  on  the  21st  October  Miller  did  give  his  note,  and  also 
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a  warehouse  receipt,  which  is  in  the  following  words  :  [The 
learned  judge  here  read  the  receipt,  set  out  ante,  page  269.] 
But  in  consequence  of  Miller  not  then  paying  the  discount 
the  transaction  was  not  completed.  Thus  it  rerhained 
until  the  5th  December,  when  the  bank  discounted  a  note 
for  Miller  &  Son,  with  which  the  balance  due  on  the 
original  note  for  $5835.65  was  paid.  The  new  note  was 
for  $1179,  and  to  it  was  attached  the  foregoing  receipt  and 
another,  dated  5th  December,  1867,  for  4595  lbs.,  signed  by 
Leadley,  being  the  balance  of  the  original  quantity  of 
23,123  lbs.  The  note  was  not  paid.  The  plaintiffs  were 
subsequently  obliged  to  replevy  the  6000  lbs.  of  wool,  as 
John  Miller  &  Son  refused  to  deliver  it,  and  this  action  is 
brought  to  try  the  right  of  the  plaintiffs  to  do  so.  There  is 
no  question  respecting  the  wool  covered  by  Leadley 's  receipt. 

Harrison,  Q.  C,  on  behalf  of  the  plaintiffs,  contended 
that  the  receipt  passed  the  property  in  the  wool  to  the 
appellants,  and  that  they  were  entitled  to  hold  it  as 
against  the  defendants  either  under  section  4  or  section 
8  of  Consol.  Stat.  C.  ch.  54,  or  under  the  proviso  in 
section  19  of  the  bank  charter,  27-28  Vic.  ch.  84. 
M.  C.  Cameron,  Q.  C,  contra.  Many  cases  were  cited, 
but  as  I  think  this  case  is  governed  by  the  express  pro- 
visions referred  to,  it  is  unnecessary  to  r§fer  to  any  of  them. 

I  propose  considering  the  question  arising  under  the 
eighth  section  of  ch.  54  first,  treating  for  the  present  the 
discounting  of  the  note  of  the  5th  December  as  a  present 
advance. 

This  was  a  transaction  intended  at  the  date  of  the  receipt, 
21st  October,  1867,  to  be  a  discount  of  a  note  for  $1179, 
made  by  John  Miller  &  Son  on  that  day,  with  the  receipt 
in  question  as  collateral  security,  to  retire  the  original  note. 
The  note  was  not  in  reality  discounted  until  the  5th  De- 
cember, when  the  receipt  was  attached  to  the  note  of  that 
date,  and  the  original  note  was  paid  by  the  proceeds  of  the 
discount.  This  note  was  renewed  on  the  24th  December, 
with  the  same  warehouse  receipt  as  collateral,  and  still 
remains  unpaid.   This  receipt  is  an  acknowledgment  by  the 
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defendants  of  a  receipt  in  store  from  the  plaintiffs  of  6000 
lbs.  of  wool,  to  be  held  subject  to  their  order  and  at  their 
risk.  It  is  signed  by  the  defendants  John  Miller  &  Son, 
who  were  warehousemen,  but  it  is  not  payable  to  their 
order,  nor  is  it  indorsed  by  them  to  the  plaintiffs. 

The  legislature,  by  statute  27-28  Vic.  ch.  84,  has  positively 
prohibited  the  plaintiffs  from  directly  or  indirectly  lending 
money  on  a  pledge  or  security  of  any  goods,  wares  or 
mechandize,  except  as  authorized  by  ch.  54,  Consol.  Stat. 
C,  and  if  we  look  at  this  transaction  as  it  appears  from  the 
instrument  itself,  it  would  certainly  appear  to  be  in  con- 
travention of  the  statute  first  mentioned.  The  defendants, 
the  owners  of  the  wool,  did  pledge  it  directly  to  the  plain- 
tiffs as  security  for  the  due  payment  of  the  note,  but  it  is 
argued  on  the  part  of  the  plaintiffs  that  this  was  not  the 
true  nature  of  the  transaction,  but,  on  the  contrary,  that  it 
was  intended  to  be  a  collateral  security  within  the  pro- 
visions of  ch.  54. 

It  is  very  much  to  be  regretted  that,  where  the  require- 
ments of  the  law  are  so  plainly  expressed  as  they  are 
in  this  case,  parties  will  pay  no  attention  to  them- 
The  legislature  has  expressly  restricted  these  plaintiffs 
from  lending  money  on  goods,  wares,  and  merchandize, 
except  as  authorized  by  ch.  54 ;  and  I  confess  that,  not- 
withstanding the  arguments  of  the  learned  judges  in  the 
court  below,  I  am  of  opinion  that  by  the  express  words 
of  that  statute  a  warehouse  receipt,  to  be  available  for  the 
purpose  of  obtaining  a  present  advance  from  one  of  the 
chartered  banks  in  this  province,  must  be  signed  by  the 
warehouseman  in  favour  either  of  himself,  if  he  is 'the 
owner,  or  of  the  party  by  whom  the  goods  have  been 
stored,  and  that  to  pass  the  property  to  a  bank  it  must  be 
endorsed  by  the  owner  of  the  goods  mentioned  therein.  I 
have  already  quoted  the  words  of  the  statute. 

Suppose  a  party,  not  a  warehouseman,  having  in  his 
possession  a  large  quantity  of  wheat,  were  to  propose  to 
the  plaintiffs  that  they  should  discount  his  own  note  with- 
out an  endorser,  and  that  as  security  he  would  store  a 
36 — VOL.  XXIX  U.C.E. 
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thousand  bushels  of  wheat  in  the  name  of  the  bank,  in  any 
warehouse  to  be  named  by  them,  and  hand  them  the  ware- 
house receipt — could  any  court  of  law  say  that  such  a  deal- 
ing was  not  in  direct  contravention  of  their  charter  ?  Yet 
if  that  same  person  were  to  store  the  same  wheat  and  take 
a  receipt  in  his  own  name,  there  is  no  doubt  that  he  could 
transfer  the  property  in  the  wheat  to  the  bank  by  endors- 
ing it  over  to  them  as  collateral  security  for  a  note  dis- 
counted on  the  same  day  as  the  endorsement  was  made. 
It  appears  to  me  that  the  present  transaction  is  the  same 
as  that  first  supposed. 

By  the  8th  section  of  ch.  54  the  legislature  has  thought 
it  expedient  to  impose  certain  restrictions  on  the  transfers 
thereby  authorized,  among  others,  for.  example,  that  the 
note  or  bill  to  be  discounted  must  be  drawn  or  made  on  the 
same  day  as  the  endorsement,  and  that  the  title  shall  pass 
by  the  endorsement.  We  can  assign  no  reason  for  the  one 
more  than  the  other ;  the  only  thing  for  us  to  consider  is, 
that  the  legislature  has  been  pleased  so  to  enact,  and  such 
enactment  is  binding  upon  us  in  the  one  case  as  well  as  in 
the  other.  There  is  no  mode  other  than  that  pointed  out 
in  ch.  54  by  which  the  plainiifis  are  authorized  to  take 
security  on  goods,  &;c.,  for  a  present  advance,  and  unless 
they  follow  that  they,  in  my  opinion,  violate  the  provisions 
of  their  charter.  They  have  not  done  so  in  the  present 
case,  and  therefore,  if  this  is  to  be  considered  as  a  present 
advance,  they  have  acted  in  contravention  of  their  act  of 
incorporation,  and  can  make  no  title  to  the  goods  in 
question. 

But  it  is  argued  on  behalf  of  the  plaintiffs,  that  apart 
from  the  provisions  of  ch.  54,  they  are  entitled  to  hold  the 
wool  as  mortgaged  to  them  by  way  of  additional  security 
for  a  debt  contracted  to  the  bank  in  the  course  of  its 
dealings.  I  think  that  in  this  case  the  bank,  under  the 
proviso  in  their  charter,  might  have  taken  a  mortgage  over 
this  wool  as  a  security  for  a  debt  contracted  to  them ;  but 
they  have  not  done  so.  The  receipt  which  they  took  was 
from  the  owners  of  the  wool,  who  continued  in  possession 
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of  it,  and  such  an  instrument  would  not  operate  to  pass 
the  property  therein  mentioned  to  the  plaintiff  under  ch. 
54,  because,  among  other  objections,  it  would  have  been  for 
an  antecedent  debt.  If  the  bank  desired  to  take  a  mort- 
gage it  should  have  been  by  deed.  They  have  neglected 
to  do  so,  and  therefore  they  have  no  title  to  the  wool.  It 
is  manifest  that  the  intention  of  the  parties  was,  that  the 
receipt  should  be  a  security  for  a  present  advance,  and 
they  relied  on  sec.  8  of  ch.  54,  to  enable  them  to  do  so ;  it 
is  an  after-thoufcht  to  treat  it  as  mortofaoje  for  an  antecedent 

o  o  o 

debt,  and  the  security  taken  is  unavailable  for  any  such 
purpose. 

Strong,  V.  C,  concurred. 

Apjpeal  dismissed. 


The  Royal  Canadian  Bank  v.  Carruthers  et  al. 

Bills  of  lading  —  ConsoL  Slat.  C.  ch.  54. 

B.  agreed  to  sell  100  barrels  of  flour  to  H.,  and  shipped  them  on  a  steamer 
at  Toronto  for  Kingston,  taking  a  bill  of  lading  signed  by  the  purser, 
in  which  he,  B.,  was  named  as  consignor  and  consignee.  He  endorsed 
the  bill  in  blank,  and  went  with  H.  to  the  plaintiffs'  bank,  where  he 
handed  it  to  H.,  who  got  a  draft  discounted  with  the  bill  of  lading 
annexed,  and  handed  H.  a  cheque  for  the  purchase  money  of  the  flour. 
The  defendants  having  obtained  possession  of  the  flour,  the  plaintifi*s 
brought  trover. 

Held,  afSrming  the  judgment  of  the  Queen's  Bench — 1.  That  the  bill  of 
lading  was  sufficient,  under  Consol.  Stat.  C.  ch.  54  sec.  8,  and  other- 
wise, though  signed  by  the  purser  and  not  by  the  master. 

2.  That  the  endorsement  by  B.  passed  the  title  in  the  flour  to  the  plain- 
tiS's,  under  the  statute,  and  that  the  endorsement  of  H.  was  unnecessary. 

3.  That  the  endorsement  in  blank  was  sufficient,  the  statute  not  requiring 
a  special  endorsement  setting  forth  the  object  of  the  transfer. 

4.  That  although  the  plaintiffs  had  advanced  only  $500  on  the  draft,  they 
were  entitled  to  recover  the  full  value  of  the  flour,  $700,  being  account- 
able to  the  proper  party  for  the  overplus. 

Appeal  from  the  judgment  in  this  case  reported  in  28 
U.  C.  R.  578  (a).  The  facts  are  fully  stated  there,  and  in 
the  judgment  of  the  learned  Chief  Justice  of  this  Court. 

(a)  Argued  on  the  5th  and  6th  January,  1870,  before  Draper,  C.  J.  of 
Appeal,  Spragge,  C,  Hagarty,  C.  J.  C.  P.,  Morrison,  J.,  Gwynne,  J., 
Gait,  J.,  Strong,  V.  C. 
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McKenzie,  Q.  C,  for  the  appellants,  the  defendants  below, 
contended  that  the  bill  of  lading,  being  signed  by  the  purser, 
not  by  the  master  of  the  vessel,  was  invalid,  and  not  within 
the  statute  Consol.  Stat.  C,  ch.  54,  sees.  8,  9  :  Abbott  on  Ship- 
ping, 213  ;  Houston  on  Stoppage  in  Transitu,  139  ;  Falkv^ 
Fletcher,  18  C.  B.  N.  S.  403;  Floynders  on  Shipping,!:— 
that  Harvey  must  be  treated  as  owner  of  the  flour,  and 
his  endorsement  therefore  was  essential :  Dixon  v.  Yates, 

5  B.  &  Ad.  313 ;  Meyerstein  v.  Barber,  L.  K.  2  C.  P.  38, 
661;  Rowley  v.  Bigelow,  12  Pick.  307;  Legg  v.  Evans, 

6  M.  &  W.  42 ;  Key  v.  Cotesworth,  7  Ex.  595  :— that  a 
special  endorsement  was  necessary  :  Consol.  Stat.  C.  ch.  84, 
sees.  13,  14,  where  a  general  endorsation  in  the  case  of 
debentures  is  expressly  provided  for.  He  referred  also  to 
25  Vic.  ch.  48,  sec.  6 ;  Fergusson  v.  Norman,  5  Bing.  N.  C. 
76 ;  Burritt  v.  Jones,  19  C.  P.  194  : — that  the  plaintiffs 
could  recover  only  the  amount  of  their  advances  :  Cuming 
V.  Brown,  1  Camp.  108. 

Harrison,  Q  C,  contra,  argued  that  the  question  of  pro- 
perty in  the  goods  was  for  the  jury,  whose  finding  should 
not  be  disturbed  :  Mitchel  v.  Ede,  11  A.  &  E.  903  ;  Wait  v. 
Barker,  2  Ex.  1 ;  Van  Casteel  v.  Booker,  lb.  691 ;  Falk  v. 
Fletcher,  18  C.  B.  N.  S.  403 ;  Jenkyns  v.  Brow7i,  14  Q.  B. 
296  ;  Joyce  v.  Swann,  16  C.  B.  N.  S.  84  :— that  if  Boulton 
was  the  owner  when  he  endorsed,  the  statute  was  complied 
with,  and  if  Harvey  was  really  the  owner  he  was  estopped 
by  his  conduct  from  asserting  it,  and  so  were  defendants, 
claiming  under  him ;  that  the  expression  in  the  statute, 
"subject  to  the  right  of  the  endorser"  to  have  the  pro- 
perty re-transferred  to  him,  must,  if  necessary,  be  read 
subject  to  the  right  of  the  owner :  Quin  v.  O'Keeffe, 
10  Ir.  C.  L.  Rep.  393.  That  the  bill  of  lading  signed  by 
the  purser  was  sufficient :  Abbott  on  Shipping,  11th  ed., 
279 ;  Houston  on  Stoppage  in  Transitu,  139  ;  Sm.  Merc.  L. 
5th  ed.,  299.  That  a  special  endorsement  was  unnecessary: 
Dracachi  v.  The  Anglo-Egyptian  Navigation  Co.,  L.  R. 
3  C.  P.  190 ;  Short  v.  Simpson,  L.  R.  1  C.  P.  248 ;  Pease  v. 
Qloahec,  L.  R,  1  P,  C,  227. 
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February  5th,  1870. — The  following  judgments  were 
delivered  : — 

Draper,  C.  J.,  of  Appeal. — The  respondents  have  brought 
an  action  against  the  appellants  in  the  Queen's  Bench, 
declaring,  1st.  In  trover,  for  100  barrels  of  flour ;  2nd.  For 
money,  on  the  common  money  counts. 

The  pleas  are,  to  the  first  count,  not  guilty,  and  that  the 
goods  were  not  the  plaintiffs';  to  the  second,  never  indebted. 

At  the  trial  it  was  shewn  that  on  the  5th  August,  1868, 
one  Harvey  purchased  from  Boulton,  a  miller  in  Toronto, 
100  barrels  Robsart  Mills  flour,  to  be  ground  immediately. 
It  was  a  cash  sale.  On  the  7th  August  Boulton  shipped 
the  flour  on  board  the  steamer  Corinthian,  then  lying  at  a 
wharf  in  Toronto,  to  be  carried  to  Kingston,  and  took  two 
bills  of  lading  of  that  date,  signed  by  the  purser  of  the 
Corinthian,  on  which  bills  Boulton  was  named  as  consignor 
and  consignee.  Boulton  endorsed  both  these  bills  in  blank, 
and  accompanied  Harvey  to  the  plaintiffs'  bank,  where  he 
handed  them  to  Harvey,  who  went  to  the  desk  and  drew 
out  a  draft,  annexed  one  bill  of  lading  to  it,  and  went  to 
another  part  of  the  bank  and  shortly  returned  without  the 
draft,  &c.,  and  handed  his  cheque,  marked  good,  for  the 
price  of  the  flour,  S700,  to  Boulton.  The  di'aft  was  for  S500 
drawn  by  Harvey  on  himself  at  Kingston,  at  one  day  after 
date,  payable  to  the  respondents.  He  had  funds  at  his 
credit  in  the  bank  more  than  enough  to  meet  the  cheque. 
This  transaction  was  concluded  after  banking^  hours. 

On  the  following  day  Harvey,  who  had  retained  one  of 
the  biUs  of  lading,  got  Boulton  to  write  over  his  endorse- 
ment of  it,  "Deliver  to  the  order  of  S.  G.  Harvey."  On 
the  other  bill  of  lading,  which  the  plaintiffs  held,  was 
written  by  some  clerk  over  Boulton's  endorsement,  "  Deli- 
ver to  the  order  of  the  Boyal  Canadian  Bank,  Kingston 
and  the  plaintiffs  transmitted  this  bill  and  Harvey's  draft 
to  their  agent  at  Kingston.  Harvey  had  represented  to  the 
plaintiffs  that  he  bought  this  flour  on  his  own  account,  and 
only  produced  one  of  the  bills  of  lading  to  them.  The 
draft  was  not  paid,  nor  did  the  plaintiffs  get  their  flour. 
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McAllister,  a  clerk  of  the  defendants,  had  been  sent  by 
them  to  Toronto  to  get  a  settlement  with  Harvey,  who  was 
indebted  to  them.  He  stated  that  according  to  his  under- 
standing Harvey  bought  this  flour  from  Boulton  with  the 
intention  of  shipping  it  to  defendants  in  part  satisfaction 
of  their  claim.  Harvey  handed  the  bill  of  lading  he  held 
to  McAllister,  who  returned  it,  asking  him  to  get  it  properly 
endorsed,  and  Harvey,  after  being  some  time  absent, 
brought  back  the  bill  endorsed  to  his  own  order.  McAllister 
then  wrote  on  it,  "  Deliver  to  the  order  of  J.  Carruthers  & 
Co.,"  and  asked  Harvey  to  sign  his  name  thereunder. 
Harvey  excused  himself,  telling  McAllister  to  keep  it,  as  no 
one  could  touch  it  as  long  as  he  had  that.  The  bill  of 
lading  was  lying  on  a  desk  in  Harvey's  office,  and,  as  the 
latter  swore,  McAllister  took  it  away  without  his  consent, 
and  that  it  was  not  delivered  to  him  for  the  purpose  of 
passing  the  property  to  Carruthers :  that  he  (Harvey) 
expressly  refused  to  endorse  it  to  pass  the  property  to  him. 

The  flour  was  landed  in  Kingston  on  Tuesday  morning, 
8th  August.  On  the  following  Saturday  the  defendants 
sent  to  the  wharfinger  for  the  flour,  which  was  refused,  as 
it  was  consigned  to  Boulton.  Defendants  afterwards  got  it 
on  a  representation  made  by  their  clerk  that  they  had  the 
order  for  it,  but  wished  to  keep  it  on  file,  and  that  the 
wharfinger  could  refer  to  it  at  any  time.  The  defendants' 
clerk  gave  evidence  not  materially  varying  this  statement 
of  the  wharfinger,  but  he  said  they  got  the  flour  on  the 
10th  August  and  sold  it  all  in  about  a  fortnight,  and  that 
he  first  heard  of  the  plaintifls'  claim  on  the  9th  September. 
McAllister  brought  down  the  bill  of  lading  on  the  13th 
August.  He  represented  that  he  accompanied  Harvey  to 
Boulton  on  the  4th  August,  when  Harvey  told  Boulton  he 
was  buying  the  flour  for  defendants.  Mr.  Boulton  stated 
that  the  dealing  was  between  himself  and  Harvey,  though 
he  thought  the  flour  was  going  to  defendants.  Harvey 
swore  distinctly  he  was  buying  for  himself. 

Several  objections  were  taken  by  the  defendants'  counsel 
to  the  plaintiffs'  right  to  recover  on  this  evidence,  as  well  as 
t©  the  judge's  charge.    The  jury  found  for  the  plaintiffs, 
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damages  $700.  A  rule  nisi  for  a  new  trial  was  granted, 
and  after  argument  was  discharged  by  the  court  of  Queen's 
Bench. 

Against  this  decision  the  defendants  appeal.  They  firstly 
object,  that  the  alleged  bill  of  lading,  having  been  given 
by  the  purser  or  clerk  of  the  steamer  Corinthian,  could  not 
be  endorsed  or  transferred  to  the  plaintiffs, — in  other  words^ 
that  the  bill  of  lading  should  have  been  "  affirmed"  by  the 
master  of  the  Corinthian  to  make  the  plaintiffs'  title  good. 

The  plaintiffs  sue  in  trover,  making  title  to  the  flour 
under  the  endorsement  made  upon  this  bill  of  lading  made 
by  the  shipper.  They  shew  no  other  title.  They  are  pro- 
hibited by  their  act  of  incorporation,  27-28  Vic.  ch.  84  sec. 
19,  from  lending  money  or  making  advances  on  the  security 
or  pledge  of  any  goods,  wares  or  merchandise,  except  as 
authorized  by  the  Consolidated  Statute  of  Canada  ch.  54, 
and  they  are  also  prohibited  from  dealing  directly  or  indi- 
rectl}^  in  the  buying  or  selling  of  goods. 

The  transaction  between  them  and  Harvey  is  clearly  an 
advance  of  money  by  them  to  him,  in  discounting  the  bill 
of  exchange  by  him,  on  the  collateral  security  of  the  bill 
of  lading  of  this  flour  endorsed  in  blank  by  the  shipper, 
and  handed  to  them  by  Harvey. 

To  sustain  their  title  they  have  put  in  a  bill  of  lading- 
signed  by  the  purser,  not  the  master  of  the  steamer,  and 
they  have  given  evidence  that  the  purser  is  the  officer  or 
agent  of  owners  of  steamboats  engaged  in  the  forwarding 
business  on  the  lakes,  &;c.,  by  whom  such  instruments  are 
commonly  signed.  The  defendants  rely  on  the  usual  course 
in  sea-going  vessels  for  the  master  to  sign  bills  of  lading. 
No  doubt  such  is  the  practice.  The  master  is  the  agent  of 
the  owners,  and  he  and  no  subordinate  officer  is  the  proper 
person  in  that  capacity  to  contract  with  shippers  for  the 
carrying  of  their  goods.  The  practice  even  there,  however, 
is  for  receipts  to  be  given  by  subordinate  officers  from 
day  to  day  as  goods  are  brought  on  board  to  be  carried. 
When  the  shipments  are  concluded  these  receipts  form  the 
foundation  of  bills  of  lading,  which  are  then  drawn  up  and 


288 


IN  THE  COUKT  OF  ERROR  AND  APPEAL. 


affirmed  by  the  master.  The  evidence  here  shews  a  dif- 
ferent course  of  practice  :  the  purser  usually,  if  not  always? 
attends  to  the  shipping  and  signs  the  bills  of  lading,  which 
form  and  are  the  evidence  of  the  contract  of  the  owners 
to  carry.  The  difference  between  the  length  of  time 
employed  in  shipping  on  sea-going  ships  and  steamboats 
carrying  passengers  and  freight  on  our  lakes,  and  in  the 
duration  of  the  voyage,  furnish  reasons  (among  others)  why 
the  receipt  of  the  goods  and  the  giving  bills  of  lading, 
which  are  in  fact  carriers'  receipts,  should  be,  as  they  are,  the 
business  of  a  particular  officer.  It  was  open  to  the  defend- 
ants to  have  contested  the  authority  of  the  purser,  as  a 
matter  of  fact  to  be  determined  by  the  jury,  but  they  have 
raised  it  as  a  question  of  law,  resting  it  on  the  two-fold 
ground,  that  a  bill  of  lading  signed  by  the  purser  is  gene- 
rally a  nullity,  or  at  least  that  it  is  not  what  is  contem- 
plated by  sec.  8  of  the  ConsoL  Stat.  C.  ch.  54. 

As  to  the  first  ground,  in  addition  to  the  authorities  cited, 
I  refer  to  Howland  v.  Bethune,  13  U.  C.  R.  270,  and  to 
Berkley  v.  Watling,  7  A.  &  E.  29.  The  latter  ground 
involves  the  constraction  of  the  statute. 

The  8th  section  enacts,  "  that  any  bill  of  lading,  any 
specification  of  timber,  or  any  receipt  given  by  a  ware- 
houseman, miller,  wharfinger,  master  of  a  vessel  or  carrier, 
for  cereal  grains,  goods,  wares  or  merchandize,  stored  or 
deposited,  or  to  be  stored  or  deposited,  in  any  warehouse, 
mill-cove,  or  other  place  in  this  province,  or  shipped  in 
any  vessel,  or  delivered  to  any  carrier  for  carriage  from 
any  place  whatever  to  any  part  of  this  province,  or  through 
the  same,  or  on  the  waters  bordering  thereon,  or  from  the 
same  to  any  other  place  whatever  *  *  *  j^^ay  by 
endorsement,"  &c. 

These  words  are  all  upon  which  rests  the  defendants' 
contention  that  the  master  must  sign  the  bill  of  lading,  or 
that  the  latter  and  beneficial  part  of  the  statute  will  not 
apply. 

I  consider  the  terms  "  bill  of  lading,"  and  "  specification 
of  timber,"  to  .  define  and  identify  completely  those  two 
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instruments,  without  further  words.  Then  follow  the 
words  "  or  any  receipt,"  which  it  is  plain  do  not  by  them- 
selves define  or  identify  the  kind  of  receipt  to  which 
the  statute  is  meant  to  apply.  The  word  is  of  too  exten- 
sive a  signification,  and  is  therefore  followed  by  a  limita- 
tion. It  is,  "any  receipt  given  by  a  warehouseman,  miller, 
wharfinger,  master  of  a  vessel,  or  carrier."  By  these 
parties  such  a  receipt  may  be  given.  There  is  still 
wanting  a  description  of  the  things  intended  to  be  included 
in  such  bills  of  lading,  specification  of  timber,  or  receipt, 
and  that  follows  in  these  words,  "  cereal  grains,  goods, 
wares,  or  merchandize,  stored  or  deposited,  or  to  be  stored 
or  deposited  in  any  warehouse,  mill-cove,  or  other  place 
in  this  province,  or  shipped  in  any  vessel  or  delivered 
to  any  carrier!'  Upon  this  construction  it  follows  that 
"  bill  of  lading"  means  the  instrument  used  in  the  province 
in  the  general  course  of  inland  shipping  business,  and 
includes  the  bill  of  lading  in  this  case  if,  as  I  apprehend, 
it  is  the  general  practice  for  the  purser  to  sign  such 
instruments ;  and  it  follows  further  that  the  giving  a 
receipt  for  the  purposes  of  this  act  is  in  terms  limited 
to  warehousemen,  millers,  wharfingers,  masters  of  vessels, 
and  carriers. 

A  bill  of  lading  is  in  law  an  instrument  which  affords 
evidence  of  title  to  the  goods  specified  in  it  as  shipped, 
and  by  its  endorsement  and  delivery  a  transfer  of  the  title 
to  those  goods  is  generally  eflfected.  The  object  of  the 
statute  being  principally  to  enable  banks  to  take  collateral 
security  for  loans  upon  goods  and  merchandize  by  a  removal 
of  certain  of  the  restrictions  imposed  on  them  by  their 
charters,  for  this  purpose  no  change  in  the  nature  or 
properties  of  bills  of  lading  was  called  for,  while  as  to 
receipts,  a  definition  of  the  class  of  receipts  to  which  a  new 
operation  or  property  is  given  was  indispensable. 

I  adopt  this  construction,  because  that  which  is  insisted 
on  would  unnecessarily  make  this  enactment  conflict  with 
a  course  of  business  well  understood  and  long  established. 
I  see  no  reason  to  infer  such  an  intention,  or  to  suppose 
37 — VOL.  XXIX  U.C.R. 
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that  the  legislature  intended  to  compel  forwarders  to  change 
the  practice  heretofore  followed. 

The  first  objection  is  therefore  untenable.  ' 
The  next  general  question  which  arises  is,  whether  the 
evidence  shews  a  legal  transfer  to  the  plaintiffs  of  this  bill 
of  lading.  This  may  be  thus  divided  :  1.  Is  it  necessarj^^ 
that  the  endorsement  thereon"  should  state  it  is  made 
as  collateral  security  for  the  due  payment  of  the  bill  of 
exchange  drawn  by  Harvey  and  discounted  by  the  plain- 
tiffs on  the  faith  of  that  security.  2.  Was  an  endorsement 
by  Harvey  himself  necessary,  under  the  circumstances,  to 
give  the  plaintiffs  a  title  to  the  flour  ? 

1.  The  eighth  section  of  the  statute,  partially  set  forth 
already,  enacts  that  a  bill  of  lading,  "  may  by  endorsement 
thereon,  by  the  owner  of,  or  person  entitled  to  receive  such 
cereal  grains,  goods,  wares  or  merchandize,  or  his  attorney 
or  agent,  be  transferred  to  any  incorporated  or  chartered 
bank  in  the  province  *  *  *  as  collateral  security 
for  the  due  payment  of  any  bill  of  exchange  or  note  dis- 
counted by  such  bank  in  the  regular  course  of  its  banking 
business,  *  *  *  and  being  so  endorsed  shall  vest  in 
such  bank  *  *  *  from  the  date  of  such  endorse- 
ment all  the  right  and  title  of  the  endorser  in  such  cereal 
grains,"  &c.,  "  subject  to  the  right  of  the  endorser  to  have 
the  same  re-transferred  to  him"  if  the  bill  or  note  dis- 
counted   be  paid  when  due." 

The  defendants  contend  that  the  true  construction  is  to 
this  effect : — that  any  bill  of  lading,  fee,  may  be  transferred 
to  a  bank,  &c.,  by  endorsement  thereon  by  the  owner,  &c., 
of  the  goods  specified  therein  ;  that  is,  endorsed  as  collateral 
security  for  the  payment,  &c. — that  the  endorsement  must 
specially  state  and  set  forth  the  object  of  the  transfer. 

I  agree  in  the  conclusion  on  this  point  of  my  brother 
Wilson  in  the  court  below.  I  do  not  think  there  was  any 
intention  to  alter  the  ordinary  mode  of  endorsing  bills  of 
lading.  On  the  contrary,  I  am  of  opinion  that  whatever 
would  have  been  an  effectual  endorsement  of  a  bill  of 
lading  before  this  statute  will  still  be  an  effectual  endorse- 
ment under  or  for  the  purposes  of  it. 
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The  question  before  us  arises  upon  a  bill  of  lading.  As 
to  specifications  of  timber  or  receipts  given  by  warehouse- 
men, fee,  I  am  not  aware  that  there  is  any  established  or 
ordinary  practice  as  to  endorsing  them,  or  that  apart  from 
this  statute  a  mere  endorsement  on  such  instruments 
would  operate  at  law  to  transfer  and  vest  in  the  endorsee 
the  right  and  title  of  the  endorser  to  or  in  the  goods  or 
merchandize  specified  therein. 

With  regard  to  bills  of  lading,  the  construction  contended 
for  would,  as  seems  to  me,  be  a  great  clog  on  mercantile 
transactions.  When  goods  are  shipped  from  any  of  our 
ports  to  one  of  the  maritime  provinces  or  to  a  foreign  port, 
the  bill  of  lading  accompanies  the  bill  of  exchange  for 
which  it  is  a  collateral  security  to  the  place  where  the 
drawee,  and  it  may  be  assumed  the  ultimate  consignee  also, 
resides.  Suppose  it  endorsed  as  contended  for.  The  drawee 
pays  the  bill  and  requires  a  re-transfer  of  the  bill  of  lading, 
in  order  to  obtain  the  goods.  If,  for  the  purpose  of  trans- 
fer to  the  bank,  such  special  endorsement  was  required, 
must  not  the  bank,  being  special  endorsee,  re-transfer  by 
its  proper  ofiicer  ?  It  may  be  naturally  suggested  that  the 
person  to  whom  the  bank  has  sent  the  bill  of  lading  and 
the  bill  discounted,  may  as  agent  properly  make  the  re- 
transfer  ;  but  the  legislature  in  this  very  section  have 
thought  it  necessary  to  enable  the  attorney  or  agent  to 
endorse  for  the  owner,  and  thereby  to  transfer,  but  they 
have  not  enabled  the  attorney  or  agent  of  the  bank  to 
re-transfer.  I  am  not  pressed  in  my  view  of  the  nature  of 
the  endorsement  to  the  bank  with  any  such  difficulty,  but 
it  does  appear  to  me  there  would  be  some  show  of  argu- 
ment, that  some  special  power  would  be  required  to  enable 
the  agent  of  the  endorsee  under  such  an  endorsement  as  is 
asked  for  to  re-transfer. 

I  have  felt  rather  more  difficulty  upon  the  question 
whethei^lt  was  necessary  that  Harvey,  who  was  obtaining 
the  money  from  the  plaintiffs,  ought  not  to  have  endorsed 
the  bill  of  lading  as  collateral  security  for  the  payment  of 
the  bill  discounted. 
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If  Harvey  was  at  the  time  the  plaintiffs  discounted  the 
bill  of  exchange  the  owner  or  person  entitled  to  receive  the 
flour,  there  seems  no  doubt,  according  to  the  plain  words 
of  the  statute,  that  he  was  the  person  who  should  endorse 
the  bill  of  lading. 

The  facts  were,  Boulton  had  agreed  to  sell  to  him  100 
barrels  of  flour  for  cash,  and  shipped  the  fl.our,  taking  two 
bills  of  lading  to  himself  He  wrote  his  name  on  them^ 
but  kept  them  himself  and  went  with  Harvey  to  the  bank. 

He  evidently  knew  Harvey  went  to  raise  money  to  pay 
him,  but  it  is  equally  evident  he  did  not  mean  to  let 
Harvey  have  the  flour  until  he  paid  the  price.  He  handed 
the  bills  of  lading  to  Harvey  in  the  bank  to  enable  Harvey 
to  obtain  the  money,  and  was  present  in  the  bank  awaiting 
the  completion  of  the  transaction  when  one  of  the  bills  was 
attached  to  the  bill  of  exchange.  Then  Harvey  was  in  a 
position  to  pay  Boulton,  for  it  is  obvious  that  Harvey's 
cheque  was  not  marked  good"  until  after  his  bill  had  been 
negotiated.  Immediately  afterwards  Boulton  was  paid> 
and  the  flour,  as  he  says  in  his  evidence,  ceased  to  be  his 
property. 

Was  not  the  statute  intended  to  extend  to  the  case  of  a 
drawer  of  a  bill  of  exchange  who  is  lawful  holder  of  a  bill 
of  lading  endorsed  in  blank  by  the  person  subject  to  whose 
order  the  goods  specified  therein  were  shipped,  and  who 
deposits  the  bill  of  lading  with  the  bank  as  collateral 
security  for  the  payment  of  his  bill  of  exchange,  which  the 
bank  discounts  ?  The  statute  is  literally  complied  with,  for 
a  bill  of  lading  is  transferred  by  endorsement  of  the  owner 
of  the  goods  shipped  as  collateral  security  for  the  due  pay- 
ment of  a  bill  of  exchange  discounted  in  the  ordinary 
course  of  the  bank's  business,  and  I  do  not  see  anything  in 
the  transaction  which  contravenes  its  spirit  or  intention. 
And  it  is  in  this  manner  that  the  plaintiffs  acquired  the 
right  and  title  of  Boulton,  the  endorser  of  the  bill  of  lading. 

On  a  careful  consideration  of  the  statute  in  connection 
with  the  facts  proved,  I  am  of  opinion  Harvey's  endorse- 
ment was  unnecessary  to  transfer  the  right  and  title  to  the 
flour  to  the  plaintiffs, 
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There  remains  the  question  of  damages.  The  verdict  of 
the  jury  is  for  S700,  given  as  the  full  value  of  the  flour. 
The  bank  only  discounted  Harvey's  bill  for  $500.  There 
will  be  an  overplus  when  the  plaintiffs  receive  payment  of 
the  verdict.  The  defendants  claim  that  the  verdict  should 
be  reduced  to  the  sum  to  which  the  plaintiffs  are  entitled  ^ 
for  their  own  benefit. 

I  feel  no  doubt  that  the  same  principle  should  govern 
as  if  the  flour  had  been  sold  for  S700,  in  consequence  of  the 
nonpayment  of  Harvey's  bill  of  exchange.  The  sum  pro- 
duced by  a  sale  represents,  as  the  verdict  represents,  the 
value  of  the  flour.  The  bank,  as  having  the  right  and  title 
of  the  endorser  of  the  bill  of  lading,  receive  the  whole,  and 
must  account  to  the  proper  party  for  the  overplus  after 
their  own  claim  is  satisfied. 

I  think  the  appeal  should  be  dismissed  with  costs. 

Hagarty,  C.  J.  C.  P. — Is  there  anything  in  the  statute 
to  prevent  a  person  who  desires  to  guarantee  another  man's 
note,  instead  of  endorsing  the  note,  to  endorse  to  the  bank 
a  warehouse  receipt  or  a  bill  of  lading  for  goods  belonging 
to  such  guarantor  "  as  collateral  security  for  the  due  pay- 
ment of  any  bill  of  exchange  or  note  discounted  by  such 
bank  in  the  regular  course  of  its  banking  business  ?"  I  do 
not  see  any  objection  to  such  a  proceeding. 

If  so,  the  case  would  be  thus :  Boulton  owns  the  flour 
mentioned  in  the  bill  of  lading.  Harvey  induces  tlie  bank 
to  discount  his  draft  on  Kingston,  and  in  security  therefor 
Boulton  endorses  the  bill  of  lading  in  blank,  and  he  and 
Harvey  being  present  together  it  is  handed  to  the  bank, 
which  thus  becomes  endorsee.  Harvey  then  hands  Boulton 
the  cash  advanced  by  the  bank,  and  under  the  previously 
made  contract,  not  to  be  complete  till  actual  payment,  (as 
Boulton  swears)  the  sale  to  Harvey  is  consummated,  and 
Harvey,  subject  to  the  bank's  right  as  endorsees,  becomes 
owner.  Another  question — whether  a  person  holding  a 
warehouse  receipt  or  bill  of  lading  endorsed  to  him  in  blank, 
on  sale  of  the  goods  by  the  original  owner,  can  in  his  deal- 
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ing  with  the  bank  be  considered  as  the  owner  or  person 
entitled  to  receive  the  property  mentioned  in  the  receipt, 
so  as  to  give  a  valid  title  to  the  bank — I  incline  to  think 
should  be  answered  in  the  affirmative.  The  circumstances 
of  the  case  before  us,  shewing  both  Boulton  and  Harvey 
«  joining  in  the  act  of  transferring  the  document  to  the  bank, 
do  not,  in  my  opinion,  necessarily  require  its  decision.  I 
agree  in  the  judgment  of  the  Chief  Justice  on  the  other 
points,  and  am  of  opinion  the  appeal  should  be  dismissed 
with  costs. 

Spragge,  C,  Morrison,  J.,  Gwynne,  J.,  Galt,  J.,  and 
Strong,  V.C,  concurred. 

Appeal  dismissed. 


Holmes  v.  The  Grand  Trunk  Railway  Company  of 
Canada. 

Special  case — Error — Practice. 

The  plaintiff  having  commenced  an  action  in  the  county  court,  at  the 
trial  a  bill  of  exceptions  was  tendered,  and  it  was  then  agreed  that  the 
pleadings  and  evidence  should  be  stated  as  a  special  case  for  the 
Queen's  Bench,  on  which  the  court  might  order  a  verdict  for  plain- 
tiff or  defendants,  or,  at  the  election  of  the  plaintiff,  a  nonsuit  or  new 
trial,  the  court  to  draw  inferences  as  a  jury.  This  was  argued  as  a 
special  case  in  the  Queen's  Bench  and  judgment  given  for  the  plaintiff, 
whereupon  the  defendants  brought  error.  In  the  copy  of  the  judgment 
roll  transmitted,  immediately  after  the  pleadings  and  venire  the  evidence 
was  set  out,  and  then  a  statement  of  the  contention  on  either  side,  and 
a  formal  entry  of  judgment  for  the  plaintiff. 

The  Court  of  Appeal  refused  to  entertain  the  case,  holding  that  if  it  was 
to  be  looked  upon  as  an  informal  appeal  from  the  county  court  to  the 
Queen's  Bench,  it  was  not  a  special  case  within  sees.  150  or  157  of  the 
Common  Law  Procedure  Act,  upon  which  error  could  be  brought ; 
that  if  it  was  to  be  treated  as  a  cause  in  the  Queen's  Bench,  then  the 
agreement  of  the  parties  to  the  special  case,  and  a  judge's  order  allow- 
ing it,  should  have  appeared  on  the  roll,  the  facts  and  not  the  evidence 
only  should  have  been  stated,  and  the  agreement  of  the  parties  shou  d 
have  been  absolute,  not  giving  the  plaintiff  an  option  to  take  a  non- 
suit or  new  trial  instead  of  being  bound  by  the  judgment. 


Error  from  the  judgment  in  this  case,  reported  in  27 
U.  C.  R  595. 
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C.  S.  Patterson,  for  the  appellants,  the  defendants  below. 
C.  Robinson,  Q.  C,  contra  (a). 

The  court,  as  will  be  seen,  gave  no  judgment  upon  the 
question  argued,  the  case  not  being  properly  before  them. 

February  5th,  1870.    Draper,  C.J.  of  Appeal,  delivered 
the  judgment  of  the  court  (b). 

Assuming  that  this  case  is  properly  before  us,  and  that 
we  can  be  called  upon  to  determine  facts  upon  evidence 
only,  we  are  prepared  to  adopt  the  apparent  conclusions  of 
the  Court  of  Queen's  Bench.  For  reasons  which  I  am 
about  to  give,  we  think  it  unnecessary  to  enter  into  a 
further  consideration  of  the  facts  to  be  deduced  from  the 
evidence  or  of  the  law  applicable  thereto. 

According  to  the  statement  in  the  appeal  book  this  action 
was  commenced  in  a  County  Court,  and  was  brought  down 
to  trial  there,  at  which  trial  a  bill  of  exceptions  was 
tendered  by  the  defendants  to  the  judge's  ruling.  The 
18th  section  of  the  County  Courts  Act  (Consol.  Stat.  TJ.  C. 
ch.  15)  seems  to  authorize  this  proceeding,  as  it  enacts  that 
in  any  case  not  expressly  provided  for  by  law  the  practice 
and  proceedings  in  County  Courts  shall  be  regulated  by  and 
conform  to  the  practice  of  the  Superior  Courts  of  Common 
Law,  and  the  practice  for  the  time  being  of  the  superior 
courts  shall  in  matters  not  expressly  provided  for  apply  to  ' 
the  County  Courts.  I  do  not  find  that  the  County  CouHs 
Act  makes  any  mention  whatever  of  a  bill  of  exceptions. 

Following  the  practice  of  the  superior  courts,  I  appre- 
hend that  after  the  bill  of  exceptions  was  tendered  the  case 
should  have  gone  to  the  jury  upon  the  evidence,  and  when 
the  bill  of  exceptions  was  sealed,  judgment  should  have 
been  entered  in  the  County  Court,  and  error  thereupon 
might  have  been  brought  in  either  of  the  Superior  Courts. 
The  judgment  thereon  would  have  been  final. 

fa)  Argued  on  the  29th  June,  1869,  before  Draper,  C.  J.  of  Appeal, 
Richards,  C.  J.,  Van  Koughnet,  C,  Hagarty,  C.  J.  C.  P.,  Spragge,  Y.C.[ 
Morrison,  J.,  Gait,  J. 

(6)  Present  Draper  C-  J.  of  Appeal,  Spragge,  C.,[Hagarty,  C.  J.  CP., 
Mowat,  V.  C,  Morrison,  J.,  Gwynne,  J.,  Gait,  J. 
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But  the  statement  in  the  appeal  book  further  shews,  that 
after  the  bill  of  exceptions  was  tendered  it  was  agreed  that 
the  pleadings  and  evidence  should  be  stated  as  a  special 
case  for  the  Court  of  Queen's  Bench  ;  that  the  plaintiff  and 
defendants  should  raise  their  respective  points ;  and  that 
on  the  case  the  court  might  order  a  verdict  for  the  plaintiff 
or  for  the  defendants,  or,  at  the  election  of  the  plaintiff,  a 
nonsuit  or  new  trial,  (whether  to  be  in  the  County  Court 
or  the  Superior  Court  not  being  stated);  or  if  judgment  be 
for  the  plaintiff,  then  the  judgment  to  be  for  $125  with 
full  costs,  the  defendants  agreeing  if  they  succeeded  to 
charge  no  costs.  The  defendants  agreed  that  their  objec- 
tions should  be  to  the  merits — that  is,  that  the  plaintiff 
had  no  right  to  recover  on  the  pleadings  and  evidence  set 
out,  the  court  to  have  liberty  to  draw  the  same  inferences 
as  a  jury. 

After  this,  the  case  was  argued  as  a  special  case  (at  least 
so  I  infer),  before  the  Court  of  Queen's  Bench,  and  the  clerk 
of  that  court  has  transmitted  hither,  as  he  certifies,  a  true 
copy  of  the  judgment  roll  filed  of  record  in  the  Crown 
office,  and  signed,  entered  and  docquetted  on  the  eighth 
day  of  February,  1869,  in  the  cp.use  of  Samuel  J.  Holmes, 
plaintiff,  and  the  Grand  Trunk  Railway  Company  of 
Canada,  defendants." 

This  is  therefore  a  roll  in  the  Court  of  Queen's  Bench, 
and  although  it  commences  thus  :  "  In  the  Queen's  Bench. 
Special  case.  In  the  County  Court  of  the  County  of  Huron," 
I  treat  this  statement  as  to  the  County  Court  as  surplus- 
age, or  at  most  as  an  irregularity  which  is  waived,  (a) 

(a)  The  judgment  roll,  entitled  as  above,  set  out  the  pleadings,  then  a 
venire  "therefore  let  the  jury  come,  &c.,"  then  the  evidence,  then  the 
contention  on  either  side — "the  defendants  contend  that,"  &c.,  "the 
plaintiff  contends  that,"  &c.  5  and  it  concluded  "  afterwards,  on  the  24th 
day  of  December,  1868,  come  here  the  parties  aforesaid  by  their  respective 
attorneys  aforesaid,  and  the  court  is  of  opinion  that  judgment  be  entered 
in  this  cause  for  the  plaintiff  for  $125,  with  full  costs.  Therefore  it  is 
considered  that  the  plaintiff  do  recover  against  the  defendants  the  said 
£31  5s.  and  £55  lis.  3d.,  for  his  costs  of  suit."  Then  followed  a  sug- 
gestion of  error  and  joinder,  "The  defendants  say  that  there  is  error  in 
tlie  above  record  and  proceedings^  and  the  plaintiff  says  there  is  no  error 
therein." 
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Confining  attention  to  the  judgment  roll,  does  it  contain 
a  special  case  and  a  judgment  thereon  which  can  be 
brought  by  error  before  this  court  ?  For  it  is  so  brought, 
and  the  error  assigned  is,  that  the  Grand  Trunk  Railway 
Company  working  the  Buffalo  and  Lake  Huron  Railway 
under  the  agreement  confirmed  by  the  statute  29-30  Vic. 
cap.  92,  are  not  bound  to  maintain  the  fences  along  the  line 
of  the  said  railway,  but  that  the  maintenance  of  the  fences 
is  still  the  duty  of  the  Buffalo  and  Lake  Huron  Railway 
Company. 

It  is  only  by  treating  the  action  in  the  County  Court  as 
abandoned,  and  another  action  brought  in  the  Queen's 
Bench  in  which  a  special  case  has  been  duly  settled  and 
authorized  according  to  the  Common  Law  Procedure  Act, 
that  the  case  can  be  brought  by  error  here.  The  roll  certi- 
fied contains  all  that  we  can  regard. 

It  is  laid  down,  that  where  a  difiiculty  in  point  of  law 
arises  upon  a  trial,  the  jury  may  find  a  general  verdict  for 
the  plaintiff,  subject  to  the  opinion  of  the  court  above  on  a 
special  case  stated  by  the  counsel  on  both  sides  with  regard 
to  the  matter  of  law.  Such  case  should  be  dictated  by  the 
judge  at  the  trial  and  signed  by  counsel  on  both  sides 
before  the  jury  is  discharged  That  if  in  setthng  it  any 
difference  arises  about  a  fact,  the  jury  may  decide,  and  the  • 
fact  be  stated  accordingly  :  in  practice,  liowever,  the  coun- 
sel generally  agree  in  the  case,  the  judge  settling  any 
dispute  from  his  notes  :  Ch.  Arch.  Prac,  7th  ed.,  319. 

The  statute  of  Upper  Canada,  7  Wm.  IV.  ch.  3,  enabled 
parties  to  suits  after  issue  joined,  by  consent  and  by  order 
of  any  of  the  judges  of  the  court  in  which  the  action  is 
depending,  to  state  the  facts  of  the  case  in  the  form  of  a 
special  case,  for  the  opinion  of  the  court,  and  to  agree  that 
a  judgment  shall  be  entered  for  the  plaintiff  or  defendants 
by  confession  or  of  I^olle  Prosequi,  immediately  after  the 
decision  of  the  case,  or  otherwise,  as  the  court  may  think 
fib,  and  judgment  shall  be  entered  accordingly.  This 
enactment  is  repeated  in  the  Common  Law  Procedure 
Act,  Consol.  Stat.  U.  C.  ch.  22,  sec.  157. 

38 — VOL.  XXIX  U.C.R. 
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On  the  roll  before  us,  issue  is  joined  and  a  venire  facias 
awarded.  If  a  trial  had  been  commenced  at  the  assizes, 
and  after  hearing  the  evidence  an  agreement  to  state  the 
facts  as  a  special  case  had  been  entered  into,  an  order  of  a 
judge  was  still  necessary ;  but  the  roll  shews  no  such  order, 
nor  does  it  shew  that  a  jury  was  sworn,  nor,  except  infer- 
entially,  that  witnesses  .were  examined,  assuming  that  a 
jury  was  sworn.  The  leave  of  the  court  or  the  order  of 
judge  was  necessary  in  order  to  enter  a  special  case  for 
argument :  Kennett,  &c.,  Navigation  Co.  v.  Great  Western 
Railway  Co.,  8  Jur.  496.  But  immediately  after  the  venire 
facias  evidence  for  both  parties  is  set  out,  and  then  a 
statement  that  the  defendants  contend  substantially  as  is 
stated  in  the  grounds  of  error,  and  the  plaintiffs  deny  the 
alleged  error,  and  thereupon  the  opinion  of  the  court  is 
stated  to  be  in  the  plaintiff's  favour,  to  have  judgment  for 
$125  and  full  costs,  and  a  formal  entry  of  judgment  follows. 

The  154th  section  of  the  Common  Law  Procedure  Act 
enables  the  parties,  by  consent  and  by  order  of  a  judge, 
without  any  pleadings,  to  state  any  question  or  questions 
of  law  "  in  a  special  case"  for  the  opinion  of  the  court.  The 
want  of  an  order  would  be  as  fatal  in  this  case  as  in  the 
former. 

It  appears  to  me  that  wherever  a  special  case  is  men- 
tioned in  the  statutes,  or  generally,  it  means  a  case  in 
which  the  facts  are  admitted  and  stated,  and  the  opinion  of 
the  court  upon  the  law  applicable  to  those  facts  is  asked. 
And  there  are  cases  which  have  established  rules  as  to 
special  cases,  which,  to  some  considerable  extent,  have  been 
ignored  in  the  present  instance.  Our  enactment  (originally 
in  7  Wm.  IV.,  ch.  3,)  in  the  157th  section  of  the  C.  L.  P. 
Act,  is  copied  from  the  English  statute,  3  &;  4  Wm'  IV., 
ch.  42,  and  has  received,  in  one  important  point,  a  con- 
struction in  Engstrom  v.  Brightman,  5  0.  B.  419,  12  Jur. 
337 ;  viz.,  the  consent  must  be  absolute  and  unconditional. 
There  the  agreement  of  the  parties  was  that  either  plain- 
tiff or  defendant  might  turn  the  special  case,  or  any 
inferences  which  the  court,  as  a  jur}^,  might  draw  from  the 
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facts  (Dot  from  the  evidence  as  in  our  case)  into  a  special 
verdict ;  and  the  court  held  that  this  condition  for  turning 
the  special  case  into  a  special  verdict  took  the  case  out  of 
the  statute.  Here,  after  the  court  has  from  the  evidence 
ascertained  the  f^cts,  it  cannot  determine  the  case  finally, 
but  at  the  plaintiff's  election  must  order  a  nonsuit  or  a  new 
trial.  A  special  case  in  which,  instead  of  a  judgment 
disposing  of  the  whole  matter,  the  court  must,  if  the 
plaintiff'  desires,  order  a  new  trial,  is  a  novelty  in  practice, 
and  not  to  be  encouraged. 

If  it  should  be  thought  that  this  objection  is  answered 
by  the  fact  that  the  Court  of  Queen's  Bench  have  given 
judgment  and  it  is  entered,  so  that  the  condition  is  aban- 
doned by  the  plaintiff*,  we  are  only  a  step  higher.  It 
remains  that  no  facts  were  stated  by  the  special  case,  but 
only  evidence.  If  it  was  meant  that  the  Court  of  Queen's 
Bench  were  to  settle  the  facts,  the  roll  does  not  shew  what 
were  the  facts  which  they  found  to  be  established  by  the 
evidence  and  on  which  their  decision  was  given.  Are  we 
on  a  writ  of  error  to  determine  the  facts  of  the  special  case, 
or  are  we  concluded  by  the  judgment  entered  for  the  plain- 
tiff", inferring  that  the  Court  of  Queen's  Bench  must  have 
found  every  fact  which  could  be  inferred  from  the  evidence 
in  favour  of  the  plaintiff",  and  without  knowing  from  the 
roll  what  they  did  find,  to  confirm  their  judgment  ? 

In  Brockbank  v.  Anderson,  7  M.  &  G.  295,  Tindal,  C.  J., 
said  :  "  The  other  questions  raised  in  argument  were  prin- 
cipally questions  of  fact,  with  regard  to  which  the  court 
has,  by  the  agreement  of  the  parties,  to  discharge  the  office 
of  a  jury.  It  is  not  unusual  for  a  special  case  to  contain 
such  an  agreement;  and  it  is  often  convenient  that  it 
should  do  so,  in  order  to  enable  the  court  to  draw  inferences 
of  fact /rom  other  f coots  ctgreed  on,  or  from  documents  not 
in  dispute,  and  to  obviate  the  necessity  of  requiring  in  a 
special  case  the  great  precision  which  is  required  in  a 
special  verdict." 

This  practice  of  the  court  to  draw  inferences  of  fact  upon 
the  agreement  of  the  parties  to  the  special  case  has  been 
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extended  to  the  Court  of  Error  and  Appeal  by  the  22nd 
section  of  the  Consol.  Stat.  U.  C,  ch.  13,  relating  to  that 
court,  which,  giving  an  appeal  from  a  judgment  on  a  special 
case,  adds,  "  that  court  shall  draw  any  inferences  of  fact 
from  the  facts  stated  in  the  special  case,  which  the  court 
by  which  the  case  was  originally  decided  ought  to  have 
drawn."  This  enactment  is  taken  from  the  32nd  section 
of  the  English  C.  L.  P.  Act  of  1856,  and  adopts  almost  the 
very  language  of  the  Lord  Chief  Justice  in  Brochhanh  v. 
Anderson,  the  only  difference  being  that  the  English  Act 
says  "  Error  may  be  brought,"  and  ours  "  An  appeal  shall 
lie";  but,  as  has  been  more  than  once  observed,  the  words 
"  error"  and  "  appeal"  are  used  in  our  statute  as  convertible 
or  interchangeable  terms  (a) ,  and  with  regard  to  special  cases, 
which  must  all  be  spread  on  the  record,  the  word  error  is 
the  more  strictly  correct,  as  the  direction  that  appeals  from 
the  judgment  on  a  special  case  shall  lie  in  the  same  man- 
ner as  from  a  judgment  on  a  special  verdict  abundantly 
shews. 

If  this  court  were  called  upon  to  review  the  finding  of 
the  facts  adopted  by  the  court  below,  the  necessity  of  that 
finding  being  placed  on  the  record  is  equally  apparent. 
If  we  are  to  find  the  facts  upon  our  own  judgment  of  the 
evidence,  then  we  might  difier  from  the  finding  of  the 
court  below,  and  we  should  virtually  by  our  judgment  in 
appeal  or  error  settle  the  special  case,  after  hearing  what 
would  be  only  a  hypothetical  argument  on  the  law.  A  dif- 
ferent view  as  to  the  facts  in  the  court  below  might  have 
resulted  in  a  difierent  judgment  there,  and  by  our  adoption 
of  the  different  state  of  facts  as  the  true  result  of  the 
evidence,  we  might  be  compelled  to  reverse  the  judgment 
of  the  court  below,  although  we  concurred  in  it  upon  the 
facts  which  that  court  assumed  to  constitute  the  special  case. 

On  the  whole,  I  am  of  opinion  that  this  is  not  a  judg- 
ment upon  a  special  case  upon  which  a  writ  of  error  will 
lie,  and  that  in  the  form  in  which  it  stands  we  can  make 
no  order. 


(a)  See  Whelan  v.  Tke  C^ueen,  28  U.  C.  R.  116, 
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1.  If  it  is  to  be  assumed  from  the  heading,  "  In  the 
County  Court,"  &c.,  that  the  pleadings,  joinder  of  issue  and 
statement  of  evidence,  are  a  transcript  of  actual  proceed- 
ings in  the  County  Court,  which  the  parties  by  their  agree- 
ment have  submitted  to  the  judgment  of  the  Queen's 
Bench,  then  this  is  not  a  special  case  within  either  the 
150th  or  157th  section  of  our  C.  L.  P.  Act,  nor  yet  a  special 
case  according  to  the  practice  followed  before  that  Act,  to 
which  I  have  already  referred ;  and  I  will  only  add  that 
the  facts,  not  the  evidence,  should  be  set  out :  Palmer  v. 
Johnson,  2  Wils.  163.  The  case  would  then  assume  the 
shape  of  an  irregular  and  informal  appeal  from  the  judg- 
ment of  the  County  Court  to  the  Court  of  Queen's  Bench. 
In  such  a  case  error  would  not  lie  to  this  court. 

2.  If  we  must  treat  the  roll  before  us  as  containing  a 
transcript  of  proceedings  in  a  cause  in  the  Queen's  Bench, 
and  this  is  the  conclusion  I  have  arrived  at,  then  there  is 
nothing  stated  therein  which  shews  an  agreement  of  the 
parties  to  a  special  case,  or  any  judge's  order  founded  on 
such  an  agreement,  according  to  section  157  of  the  C.  L.  P. 
Act. 

3.  Even  if  it  would  be  sufficient  that  the  facts  found  by 
the  Court  of  Queen's  Bench,  and  on  which  they  gave  judg- 
ment, should  be  stated,  no  such  facts  are  set  forth ;  and 
although  this  court  must  draw  inferences  of  fact  from  the 
facts  stated  in  the  special  case,  it  is  a  widely  different  thing 
to  infer  the  facts  from  a  statement  of  the  evidence.  We 
are  not  the  court  to  whose  determination  of  facts  the 
agreement  of  the  parties,  as  stated  in  the  appeal  book, 
extends ;  and  unless  the  facts  found  by  that  court  are  set 
out  in  the  roll  as  constituting  the  special  case  adjudged 
upon,  I  do  not  see  how  we  can  determine  whether  there  is 
or  not  error  in  the  judgment. 

4.  The  agreement  of  the  parties,  as  stated  in  the  appeal 
book,  is  not  an  absolute  and  unconditional  submission  to 
the  judgment  of  the  court. 

5.  The  roll  shews  no  legal  foundation  for  the  judgment 
of  the  Court  of  Queen's  Bench. 
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Clark  v.  Rose. 

Sale  of  goods — F.O.B. 

Held,  reversing  the  judgment  of  the  Queen's  Bench,  that  upon  a  contract 
for  the  sale  of  10,000  bushels  of  oats,  "at  40  cents  per  34  lbs.,  free  on 
board  at  Kingston,"  the  purchaser  was  not  bound  to  pay  or  tender  the 
price  before  requiring  the  seller  to  put  the  oats  on  board. 

Appeal  from  the  judgment  in  this  case,  making  absolute 
a  rule  to  enter  a  nonsuit,  reported  ante,  p.  168. 

The  facts  are  sufficiently  stated  there,  and  in  the  judg- 
ments delivered  in  this  court. 

Anderson,  for  the  appellant,  the  plaintiff  in  the  court 
below  (a).  The  important  question  here  is,  whether  under 
the  contract  to  deliver  free  on  board  the  plaintiff  had  to 
tender  the  money  before  calling  on  defendant  to  ship  the 
oats,  or  whether  the  shipment  was  a  condition  precedent  to 
the  right  to  demand  payment.  Bartlett  v.  Holmes,  13  C.  B. 
630,  it  is  submitted,  does  not  find  the  law  to  be  against  the 
appellant,  as  is  assumed  in  the  judgment  below.  The  deci- 
sion there  really  turned  upon  whether  presentment  of  a 
certain  document  should  be  construed  under  the  circum- 
stances to  mean  shewing  or  giving  up  possession  of  it.  If 
"  confidence  must  be  placed  somewhere,"  as  is  said  in  that 
case,  it  should  be  placed  here  by  that  person  who  has  the 
best  means  of  protecting  himself  The  vendor,  though  he 
puts  the  property  free  on  board,  can  retain  possession  in  him- 
self He  can  take  the  bill  of  lading  in  his  own  name,  and 
sell  to  any  one,  and  pass  the  property  by  endorsing  it,  or 
unship  the  oats  if  not  paid,  and  he  has  therefore  full  power 
to  protect  himself  against  any  abuse  of  his  confidence, 
which  the  vendee,  if  compelled  to  pay  before  shipment, 
would  not  have.  Green  v.  Sichell,  7  C.  B.  N.  S.  747,  is  an 
express  authority  in  the  plaintiff's  favour.     It  did  not 

(ci)  Argued  on  the  5th  January,  1870,  before  Draper,  C.  J.  of  Appeal, 
Spran^ge,  C,  Hagarty,  C.  J.  C.  P.,  Morrison,  J.,  Gwynne,  J.,  Gait,  J., 
Strong,  V.  C. 
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turn,  as  suggested  in  the  court  below,  on  a  custom,  so  far 
as  the  present  question  is  concerned,  but,  assuming  the  law 
to  be  as  now  contended  for  by  the  plaintiff,  on  a  custom  to 
have  the  shipping  document  delivered  to  the  purchaser  as 
evidence  of  shipment.  But  apart  from  the  words,  F.  0.  B.^ 
the  plaintiff  should  recover.  The  words  "  cash  when 
shipped "  are  conclusive  to  shew  that  no  money  could 
be  demanded  before  shipment.  Both  on  authority,  on 
the  reason  of  the  thing,  and  on  the  express  words  of  the 
contract,  therefore,  the  appellant  is  entitled  to  succeed. 

Blake,  Q.  C,  and  J.  A.  Boyd,  contra.  The  words  F.O.B. 
mean  only  that  from  the  price  shall  be  deducted  the  ex- 
pense of  putting  the  goods  on  board ;  the  word  free  is  the 
potent  word ;  and  the  contract  here  was  that  the  oats 
should  cost  the  plaintiff  only  40  cents  on  board.  But  even 
if  this  be  not  so,  as  Green  v.  Sichel  is  said  on  the  other  side 
to  establish — even  if  strictly  the  contract,  unexplained  by 
any  subsequent  circumstances,  means  that  the  vendor  must 
put  the  goods  on  boards — there  must  be  duties  incumbent 
on  the  vendee.  He  must  furnish  a  vessel  at  a  reasonable 
place,  convenient  for  shipping  at  the  time  mentioned. 
The  contract  means  no  more  than  a  contract  to  deliver 
at  a  particular  place,  and  if  so  all  the  seller  need  do  is  to 
have  the  goods  ready  for  delivery,  and  then  he  may  exact 
payment.  According  to  the  general  principle,  the  payment 
must  be  made  before  handing  over  the  goods.  This  would 
be  the  case,  for  example,  if  the  contract  had  been  to  deliver 
at  Kingston,  and  to  deliver  in  a  ship  at  Kingston  means 
nothing  more.  The  vendor  must  have  the  goods  con- 
venient, for  delivery,  but  he  need  not  actually  deliver. 
Why  should  there  be  a  different  rule  for  this  kind  of  deli- 
very from  any  other  ?  When  you  do  not  stipulate  to 
deliver  in  a  particular  receptacle,  you  are  bound  to  deliver 
to  the  person,  but  you  need  not  actually  hand  over  the 
goods  before  payment.  Why  should  it  be  required  here  ? 
^Oreen  v.  Sichel  et  al.,  7  C.  B.  N.  S.  747,  does  not  apply,  for 
it  turned  on  the  custom  of  trade  as  found  by  the  jury. 
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As  a  matter  of  convenience,  when  it  appears,  as  it 
must,  that  the  article  is  at  the  place  ready  to  be  shipped, 
it  is  far  better  to  say  that  enough  has  been  done  before 
payment,  than  to  insist  on  the  vendor  shipping.  It  is 
sufficient  to  make  him  shew  his  ability  and  readiness,  and 
that  he  should  be  able  to  say,  "  Here  are  the  oats ;  I  am 
ready  to  ship  them."  The  vendor  in  effect  here  asks 
only  for  the  application  of  the  old  general  principle  to 
a  new  case,  as  is  reasonable.  But  the  other  evidence 
indicates  the  intention  of  the  parties.  The  letter  and 
telegram  of  the  6th  May  shew  that  the  plaintiff  under- 
stood he  was  to  pay  before  delivery  of  the  goods  on 
board  the  vessel.  "  Send  here  warehouse  receipt,"  the 
plaintiff  says ;  "  will  then  remit  the  amount."  If  the 
obligation  was  understood  to  be  to  pay  only  on  delivery 
on  board,  why  should  the  plaintiff  offer  to  pay  on  getting 
a  warehouse  receipt.  If  even  the  plaintiff's  strict  rights 
were  otherwise,  it  would  be  wrong,  after  this,  to  allow  him 
to  insist  on  them,  for  it  would .  be  misleading  the  defend- 
ant. Bartlett  v.  Holmes,  13  C.  B.  630,  shews  that  such 
rights  may  be  waived.  Swift  refused  to  put  the  oats  on 
board  until  he  was  paid,  and  the  plaintiff  did  not  then  say 
they  must  be  put  on  board  and  then  he  would  pay.  This 
at  least  he  should  have  done.  His  agent  in  fact  had  not 
the  money,  and  if  they  had  been  shipped  that  day  there 
would  have  been  no  payment.  Neither  was  there  any 
vessel  ready  on  the  day,  which  was  clearly  necessary  : 
Cox  V.  Todd,  7  D.  &;  R.  131;  Howlandv.  Brown,  13  U.C.R. 
199  ;  Shepherd  v.  Harrison,  L.  R  4  Q.  B.  196 ;  Falk  v. 
Fletcher,  18  C.  B.  N.  S.  403;  Mill  v.  Whitworth,  L.  R. 
1  C.  P.  684 ;  Paton  v.  Currie,  19  U.  C.  R.  388. 

Anderson,  in  reply.  There  was  no  evidence  that  the 
oats  were  ready  to  be  shipped,  which  it  is  admitted  on  the 
other  side  was  necessary.  In  ]}leill  v.  Whitworth,  L.  R.  1 
C.  P.  684,  the  vendor  actually  offered,  if  desired,  to  take 
the  goods  back  to  the  quay.  He  referred  also  to  Woodley 
V.  Coventry,  2  H.  &  C.  164.  [Hagarty,  C.  J.  C.  P.,  referred , 
to  George  v.  Glass,  14  U.  C.  R.  520,  as  to  the  construction 
of  the  words  "  f  o.b."] 
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February  5,  1870.  The  following  judgments  were  deli- 
vered : — 

Draper,  C.  J.  of  Appeal. — This  is  an  action  for  the  non- 
delivery of  10,000  bushels  of  oats  sold  to  the  plaintiff  by 
defendant,  to  be  delivered  by  defendant  on  or  before  the 
10th  May,  18G7,  free  on  board  at  Kingston,  on  the  terms 
that  the  plaintiff  should  deposit  in  the  Bank  of  British 
North  America  at  Kingston  S500  to  the  credit  of  defend- 
ant on  account  of  the  sale. 

The  defendant  denied  the  contract,  and  pleaded  also  that 
the  plaintifl'  was  not  ready  and  willing  to  accei)t,  remove 
and  pay  for  the  oats  on  or  before  the  10th  May,  1867, 
which  was  a  condition  of  the  sale,  though  defendant,  on 
or  before  that  day,  ofiered  to  deliver  the  oats  to  the  plain- 
tifi'  on  his  paying  for  the  same.  He  also  pleaded  that 
before  any  breach  of  the  contract,  it  was  agreed,  at  the 
plaintiff's  request,  that  defendant  should  send  to  the  plain- 
tiff a  warehouse  receipt  for  the  oats,  and  the  plaintiff 
agreed  that  on  receiving  the  same  he  would  remit  and  pay 
to  defendant  the  remainder  of  the  price  after  deducting 
the  deposit  of  SoOO,  whereby  defendant  was  released  from 
delivering  unless  payment  was  so  made ;  that  defendant 
did  send  the  warehouse  receipt,  and  the  plaintiff  did,  before 
the  lOth^May,  accept  and  receive  the  same,  but  neglected 
and  refused,  until  after  the  10th  May,  to  remit  and  pay 
the  remainder  of  the  price  to  the  defendant ;  and  that  the 
plaintiff  was  in  default  in  respect  to  such  payment,  whereby 
defendant  was  released  from  the  delivery  of  the  oats. 

The  Court  of  Queen's  Bench  held  that  there  was  a  com- 
plete contract  between  the  parties  proved,  in  the  terms 
contained  in  the  defendant's  letter  of  the  12th  April, 
1867.  The  plaintiff  asserts  the  contract  in  the  same 
terms.  Agreeing  in  this  conclusion,  the  plaintiff'  is  en- 
titled to  succeed  on  the  first  issue. 

The  second  plea  appears  to  me,  in  strict  law,  very  ques- 
tionable, for  it  amounts,  as  I  read  it,  to  an  indirect  denial 
of  the  contract  as  declared  on,  by  asserting  as  a  breach  on 
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the  plaintiff's  part  that  he  was  not  ready  and  willing  to 
accept,  remove,  and  pay  for  the  oats,  whereas  the  contract 
declared  on  shews  no  duty  cast  on  the  plaintiff  to  remove 
or  do  anything  with  the  oats  except  to  receive  and  pay  for 
them  when  delivered  free  on  board,  and  this  plea  shews  no 
such  performance  on  defendant's  part. 
♦  The  principal  question,  however,  raised  upon  this  appeal 

is,  whether,  according  to  the  contract  to  deliver  free  on 
board,  the  plaintiff  was  bound  to  pay  until  the  oats  were 
shipped.  And  it  appears  to  me  quite  clear  that  the  deli- 
very of  the  oats  free  on  board  was  a  condition  precedent 
to  the  defendant's  right  to  demand  payment  of  the  price. 

It  seems  to  me  that  the  defendant's  letter  of  the  12th 
April  shews  that  he  so  understood  the  matter.  He  writes : 
I  received  your  telegram  stating  you  sold  10,000  bushels 
on  my  account  at  40  cents  per  34  lbs.,  free  on  board  at 
Kingston,  which  sale  I  accept,  provided  $500  is  deposited 
in  the  Bank  of  British  North  A  merica,  Montreal,  to  account 
of  the  sale,  and  the  agent  here  is  advised  by  the  Montreal 
agent,  and  the  shipment  will  not  be  delayed  beyond  the 
10th  May  ensuing."  His  acceptance  was  subject  to  the 
condition  of  the  deposit  of  $500,  and  the  concluding  words 
made  it  necessary  that  the  deposit  should  be  made  so  as 
not  to  delay  the  defendant  in  shipping  beyond  the  10th 
May.  The  defendant  has  to  ship,  and  has  a  right  to  insist 
that  the  making  the  deposit  shall  not  delay  him  in  ship- 
ping beyond  a  fixed  period.  But  he  says  nothing  as  to 
payment  (beyond  the  deposit)  before  shipment.  I  think 
it  is  as  if  he  had  said,  "  I  will  not  delay  shipping  after  the 
10th  May,  and  your  deposit  must  be  made  as  a  security  to 
induce  me  to  ship." 

In  Coleman  v.  McDermott,  1  Err.  &  App.  445,  Sir  John 
Robinson,  in  delivering  the  judgment  of  this  court,  treated 
it  as  beyond  doubt  that  the  vendor  could  insist  on  per- 
forming this  condition  himself, — that  it  was  not  at  the 
option  of  the  vendee  ;  and  he  deduced  the  consequence 
that  the  vendee  had  a  right  to  claim  that  the  vendor 
should  make  the  shipment.    In  this  case,  it  would  appear 
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that  a  particular  10,000  bushels  had  been  set  apart  for  the 
plaintiff.  The  terms  of  the  warehouse  receipt  or  certifi- 
cate of  the  7th  May  import  this,  and  possibly  the  plaintiff 
tendering  the  price,  less  the  expense  of  shipping,  might 
have  taken  possession  ;  but  this  power,  if  it  be  conceded, 
did  not  relieve  the  defendant  from  the  duty  imposed  on 
him  by  the  contract. 

In  George  v.  Glass,  14  U.  C.  R.  519,  the  same  learned 
Chief  Justice  also  treats  it  as  clear,  in  an  action  brought  for 
refusing  to  accept  flour  upon  a  contract  to  pay  for  it  on 
delivery  free  on  board,  that  before  payment  the  purchaser 
has  a  right  "  to  see  it  free  on  board." 

Neither  of  these  cases  appear  to  have  been  brought 
under  the  notice  of  the  court  below. 

And  again,  in  an  unreported  case  of  Jacobs  v.  Clark,  in 
the  Queen's  Bench,  in  delivering  the  judgment  of  the 
court,  in  September,  1867,  I  used  these  words  :  "  The 
defendant  was  not,  according  to  the  terms  of  the  contract 
(a  contract  for  the  sale  and  purchase  of- wheat),  bound  to 
accept  it  until  it  was  on  board."  And,  because  it  was 
shipped  subject  to  certain  charges,  and  the  contract  was 
fo.b.,  this  language  was  used  to  shew  that,  though  shipped, 
as  it  was  not  fo.b.  the  plaintiff  could  not  sustain  a  verdict 
given  in  his  favour  in  an  action  for  non-acceptance  by  the 
defendant. 

If  the  dictum  cited  from  George  v.  Glass  be  correct,  as  I 
think  it  is,  it  establishes  that  the  defendant  could  not  have 
maintained  an  action  for  the  price  until  he  had  delivered 
the  oats  free  on  board;  neither  can  he  maintain  this 
defence  on  the  ground  that  he  was  not  paid  until  he  had 
so  delivered  them.  I  can  hardly  think  the  language  of 
the  Lord  Chief  Justice  in  Bartlett  v.  Holmes,  13  C.  B.  680, 
applicable  to  this  case,  for  it  appears  to  me  that  perform- 
ance of  the  defendant's  contract  to  deliver  free  on  board 
was  an  indispensable  preliminary  to  a  rightful  demand  of 
payment.  And  the  confidence  to  which  the  Lord  Chief 
Justice  refers,  viz.,  the  parting  with  the  possession  and 
control  of  the  property,  or  the  symbol  of  the  property, 
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would  not  be  requisite  on  the  defendant's  part  before  pay- 
ment, because  the  mere  shipment  would  not  divest  him  of 
the  property :  he  would  hold  the  bill  of  lading  as  shipper, 
and  could  transfer  it  simultaneously  with  the  receipt  of 
payment. 

Upon  the  whole,  I  am  of  opinion  that  the  rule  for  non- 
suit should,  be  discharged,  and  judgment  be  entered  for  the 
plaintiff  on  the  verdict. 

Galt,  J. — This  is  an  appeal  from  the  judgment  of  the 
Court  of  Queen's  Bench.  The  facts  of  the  case  are  very 
simple.  There  was  a  contract  made  between  the  parties 
by  which  the  defendant  agreed  to  sell  to  the  plaintiff  10,000 
bushels  of  oats  f  o.b.,  the  oats  to  be  removed  at  the  latest 
on  the  10th  of  May,  1867. 

J ames  Swift,  one  of  the  witnesses  for  the  plaintiff,  states  : 
"  I  called  on  Mr.  Young "  (the  warehouseman  in  whose 
warehouse  the  oats  were  stored),  "  on  Friday,  10th  May, 
at  request  of  plaintiff.  I  told  him  I  had  a  vessel  ready  to 
receive  10,000  bushels  of  oats  on  his  behalf.  Mr.  Young 
referred  me  to  defendant ;  he  said  he  would  not  deliver 
the  oats,  he  had  not  got  paid  for  them.  I  telegraphed 
plaintiff  I  could  not  get  the  oats.  When  I  called  on  Rose 
he  said  the  oats  were  to  be  delivered  on  the  10th ;  that 
there  would  be  $10  a  day  charges  on  them  until  they  were 
delivered.  Next  morning,  Saturday,  I  was  telegraphed  by 
T.  M.  Clark  to  go  to  the  Royal  Canadian  Bank  and  get 
$3510  in  gold  and  tender  it  to  defendant.  I  did  so  about 
noon  on  Saturday.  Defendant  said  he  refused  to  deliver 
the  oats.  I  returned  the  money  to  the  bank,  and  advised 
Mr.  Clark  of  having  done  so.  Next  morning  he  said  that 
he  would  not  deliver  them  at  all.  *  *  *  He  refused  to 
take  the  money  or  give  me  the  oats.  The  vessel  was  at 
the  wharf  on  the  10th,  and  continued  there  ready  to  receive 
the  oats.  *  *  *  When  I  spoke  to  him  the  day  previous 
about  putting  them  on  board,  he  said  he  would  not  do  so 
until  he  was  paid.  I  said  he  need  not  be  afraid,  the  oats 
would  be  shipped  payable  to  his  order,  or  he  could  detain 
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the  vessel  until  he  was  paid.  He  said  he  would  not  let  the 
oats  go  out  of  the  storehouse  at  all.  *  *  All  defend- 
ant asked  on  the  10th  was  to  pay  the  money  and  he  would 
get  the  oats." 

It  was  also  proved  by  another  witness,  that,  in  accord- 
ance with  the  agreement,  the  plaintiff  had  deposited  S500 
in  the  Bank  of  British  North  America  to  the  credit  of  the 
defendant  on  account  of  the  bargain. 

There  was  evidence  given  respecting  value,  but  the  fore- 
going appears  to  me  to  be  all  that  is  important  in  enabling 
the  court  to  decide  the  question  in  dispute  in  this  case  : 
namely,  whether,  on  a  contract  to  deliver  goods  f  o.b.,  the 
vendor  has  a  right  to  insist  that  the  purchase  money  shall 
be  paid  before  the  goods  leave  the  warehouse  or  are  put 
on  board  the  vessel. 

Green  v.  Sichel  et  cel.,  7  C.  B.  N.  S.  747,  was  an  action 
brought  to  recover  the  price  of  certain  iron  sold  to  the 
defendants,  to  be  delivered  "  free  on  board"  at  Liverpool. 
The  learned  recorder,  among  other  questions,  left  the  fol- 
lowing to  the  jury,  "  Whether  by  the  custom  of  the  trade 
the  price  of  goods  which  are  sold  to  be  delivered  free  on 
board,  is  payable  to  the  seller  before  production  of  a  bill  of 
ladino^,  or  some  other  document  oivinof  evidence  of  such 
goods  being  on  board  ?"  This  question  was  answered  by 
the  jury  in  the  negative.  It  may  be  said  that  the  ques- 
tion was  put,  and  answer  given,  based  on  the  custom  of 
the  port  of  Liverpool,  and  consequently  that  the  opinion 
of  the  jury  can  have  no  weight  in  deciding  any  similar 
case,  unless  it  can  be  shewn  that  there  is  a  custom  so  well 
known  and  generally  acted  upon  at  any  particular  port  in 
this  province  in  reference  to  contracts  of  this  description, 
that  all  persons  entering  into  such  agreements  must  be 
taken  to  have  made  their  bargain  subject  to  such  well 
understood  custom.  It  cannot  be  asserted  that  any  such 
custom  was  shewn  to  exist  by  the  evidence  in  this  case. 

In  George  v.  Glass,  14  TJ.  C.  R.  514,  the  late  Sir  John 
Robinson,  C.  J.,  in  giving  the  judgment  of  the  court,  says  : 
"  It  would  seem  from  several  parts  of  the  testimony  that 


310 


IN  THE  COURT  OF  ERROR  AND  APPEAL. 


when  the  plaintiff  came  to  Toronto,  bringing  the  ware- 
house receipt  of  the  Great  Western  Railway  Company  for 
the  1,000  barrels  of  flour  so  described  as  to  suit  the  con- 
tract, he  thought  himself  entitled  to  receive  the  price,  that 
is,  the  $9,000  for  the  1,000  barrels.  But  though  in  many, 
perhaps  in  most  transactions  of  this  kind,  that  would  have 
followed  as  of  course,  especially  when  the  parties  to  the 
transaction  were  all  men  entitled  to  confidence,  yet  it  is 
clear  that  before  the  defendant  could  be  legally  called  upon 
to  pay  for  the  flour,  he  had  a  right  to  see  that  the  article 
really  was  vt^here  it  was  reported  to  be,  and  that  it  was  of 
the  proper  quality,  and  moreover  he  had  a  right  to  see  it 
free  on  board."  The  contract  which  was  the  subject  of 
that  suit  was  for  the  purchase  of  1,000  barrels  of  flour 
free  on  board."  It  will  be  found  on  referring  to  this  case 
that  one  of  the  grounds  upon  which  the  motion  for  a  new 
trial  was  made,  and  on  which  the  rule  nisi  was  granted, 
was  "  that  the  learned  judge  misdirected  the  jury  in  this, 
that  he  told  them  that  he  thought  the  words  free  on  board 
did  not  impose  on  the  plaintiflT  the  duty  of  putting  the 
flour  on  board  the  defendant's  vessel  as  a  condition  prece- 
dent to  his  demanding  payment  of  the  price,  but  only  to 
pay  and  discharge  all  charges  thereon.  The  case  had  been 
tried  before  the  late  Chief  Justice  McLean,  and  as  he  was 
one  of  the  judges  of  the  court  before  which  the  case  was 
argued,  and  concurred  in  the  judgment  given  by  Sir  John 
Robinson,  it  is  reasonable  to  suppose  that  he  had  recon- 
sidered the  opinion  expressed  b}^  him  at  Nisi  Prius.  We 
have  thus  a  judicial  opinion  of  the  Court  of  Queen's  Bench 
on  the  meaning  to  be  attached  to  the  expression  "  free  on 
board."  This  case  does  not  appear  to  have  been  brought 
before  the  court  below  on  the  argument  of  this  case. 

It  may  be  contended  that  this  court  is  not  bound  by  the 
decision  in  George  v.  Glass.  Let  us  therefore  consider  the 
question  as  if  that  case  had  not  been  decided.  The  bargain 
between  these  parties  was  made  by  telegraphs  and  letters. 
Ths  first  telegram  is  from  defendant,  dated  April  11,  1867. 
"  Forty  cents  f  o.b.  here,  lowest  for  oats,"  addressed  to  the 
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plaintiff.  This  would  appear  to  have  been  in  answer  to  some 
enquiry  respecting  the  price  of  oats.  On  the  12th  ApriL 
defendant  wrote  to  plaintiff,  "  I  received  your  telegram 
stating  you  sold  10,000  bushels  on  my  account  at  40cts.  for 
34  lbs.  free  on  board  at  Kingston ;  which  sale  I  accept, 
provided  $500  is  deposited  in  the  Bank  of  British  North 
America,  Montreal,  to  account  of  the  sale,  and  the  agent 
here  is  advised  by  the  Montreal  agent  of  such  deposit,  and 
the  shipment  will  not  be  delayed  beyond  the  10th  May 
ensuing."  This  also  appears  to  have  been  in  answer  to  a 
telegram  from  plaintiff.  Neither  of  these  previous  com- 
munications are  in  evidence.  On  the  13th  April  plaintiff 
writes  t-o  defendant :  "  I  telegraphed  you  yesterday  that  I 
sold  your  10,000  bushels  of  oats  at  40cts.  for  84  lbs.  f  o.b. 
Kingston.  Cash  when  shipped.  I  am  now  waiting  for 
your  reply,  as  the  purchaser  wants  to  get  possession  of  the 
oats."  To  this  letter  the  defendant  replied  by  telegram, 
on  the  15th  :  "Had  telegram  and  accepted  sale,  but  dated 
Montreal.    Wrote  to-day." 

It  will  be  observed  that  if  we  accept  the  letter  of  thc- 
13th  April  and  the  telegram  of  the  15th  as  the  true  contract 
between  the  parties,  there  is  no  room  for  question  in  this 
case,  because  it  is  expressly  stated  to  be  f  o.b.,  Kingston, 
cash  when  shipped.  It  may  be  said  that  this  was  the 
introduction  of  a  new  term,  but  if  so  it  was  certainly  not 
repudiated  on  that  account  by  the  defendant ;  it  appears 
rather  to  be  an  explanation  of  terms  of  the  contract,  and  as 
such  accepted  without  dispute  by  the  defendant. 

It  was  insisted  upon  in  the  argument  before  us  that  it 
was  unreasonable  to  expect  that  the  defendant  should  place 
his  property  on  board  a  vessel  chartered  by  the  plaintiff 
before  he  had  received  the  price,  but  it  seems  to  me  much 
more  unreasonable  to  expect  the  plaintiff  to  part  with  his 
money  before  the  oats  had  been  placed  on  board  of  the 
vessel.  First,  on  account  of  the  expense  to  be  incurred 
before  the  plaintiff,  supposing  him  to  have  paid  the  pur- 
chase money,  could  be  sure  that  he  had  received  the  oats, 
for  it  was  necessary  that  they  should  be  weighed  and 
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transferred  from  the  warehouse  to  the  vessel  and  an 
acknowledgment  given  by  the  captain.  Second,  on  account 
of  the  risk,  for  I  think  it  can  hardly  be  contended  that  the 
oats  were  not  at  the  risk  of  the  defendant  until  they  were 
delivered  on  board,  and  if  so,  surely  the  plaintiff  has  a 
right,  by  the  terms  of  his  contract,  to  receive  the  goods 
subject  to  no  risk  of  injury  until  they  were  handed  over 
to  him  "  on  board."  'Suppose  the  warehouse  had  been 
destroyed  by  fire  after  the  money  had  been  paid,  can  it  be 
said  that,  in  place  of  receiving  the  property,  the  plaintiff 
was  to  be  satisfied  with  a  right  of  action  against  the 
defendant  for  not  delivering  the  oats  ?  But  if  the  defend- 
ant's contention  is  correct  the  plaintiff  would  not  even  be 
entitled  to  that,  because  what  is  urged  on  his  behalf  is,  that 
the  contract  means  no  more  than  that  the  defendant  shall 
be  liable  for  the  expense  of  putting  the  goods  on  board  after 
he  has  been  paid  the  full  value  of  the  goods  including  that 
expense.  I  can  therefore  arrive  at  no  other  conclusion 
than  that  stated  by  Sir  John  Robinson :  namely,  that 
before  the  plaintiff  could  be  legally  called  upon  to  pay  the 
money,  he  had  a  right  to  see  that  the  oats  were  on  board. 

I  think  this  appeal  should  be  allowed,  and  that  the 
verdict  should  stand. 

Spragge,  C,  Hagarty,  C.J. CP.,  Morrison,  J.,  Gwynne, 
J.,  and  Strong,  V.C,  concurred. 

Appeal  alloiued. 
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In  re  George  H.  Wallis  and  Charles  H.  Wallts, 
Insolvents. 

Insolvency — Conditional  discharge — Preferential  payment. 

Upon  appeal  it  appeared  that  the  assignment  was  made  on  the  lOlh  June, 
1808:  that  on  the  15th  April  previous  the  insolvents  had  paid  to  their 
father  two  promissory  notes,  made  by  them  in  July  and  August,  1867, 
at  three  months,  for  ;^934.  The  father  in  his  examination  swoie  that 
these  notes  were  given  by  the  insolvents  for  their  respective  ])rivate 
debts  honl  Jide  due  to  him  for  money  lent  and  paid,  and  for  their 
board  betvveeti  186H  and  1866  and  that  he  had  no  knowledge  of  their 
business  until  the  27th  April,  1868,  when  he  was  asked  by  one  of  them 
for  an  advance  of  $2000,  which  he  refused,  not  being  satisfied  with  the 
statement  of  their  affairs  then  produced  to  him.  His  statement  was 
confirmed  by  the  insolvents.  The  learned  county  court  judge  upon 
this  evidence  decided  that  the  payments  to  the  father  were  preferential, 
and  he  made  the  discharge  of  the  insolvents  withiu  three  years  con- 
ditional upon  thfir  payment  of  the  amount  so  paid     Upon  appeal: 

Held.  1.  That  the  evidence  could  not  be  assumed  to  be  untrue,  and  that  the 
payments  therefore  could  not  be  treated  as  preferential.  2.  That  if  this 
were  otherwise,  the  order  could  not  be  upheld,  for  the  statute  only  autho- 
rises conditions  within  the  power  of  the  insolvents  to  comply  with. 

This  was  an  appeal  against  a  conditional  order  of  dis- 
charge of  the  insolvents,  made  by  the  judge  of  the  County 
Court  of  the  county  of  Middlesex,  as  follows  : — 

"  In  re  George  H.  Wallis  and  Charles  H.  Wallis,  insol- 
vents.— Upon  reading  the  petition  of  the  insolvents  for  their 
discharge,  and  upon  hearing  their  attorney  and  the  attor- 
ney for  several  of  the  creditors  in  opposition  to  the  said 
discharge,  I  do  order  that  the  said  insolvents  be  discharged 
upon  payment  of  the  sum  of  $959.90,  being  the  amount 
of  two  promissory  notes  paid  by  the  insolvents  to  their 
father,  and  that  in  default  of  such  payment  the  said  insol- 
vents be  discharged  at  the  expiration  of  three  years  from 
this  date.    June  29th,  1869. 

"  Wm.  Elliott." 

With  the  petition  of  appeal  was  filed  the  examination  of 
the  insolvents  and  Thomas  G.  Wallis,  their  father.  From 
the  examination  of  the  latter  it  appeared  that  he,  the  father 
of  the  insolvents,  had  held  a  promissory  note  of  G.  H. 
Wallis,  for  $470,  dated  July,  1867,  at  three  months,  on 
which  $400  was  paid  to  him  by  the  insolvent  G.  H.  Wallis 
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on  the  15th  April,  1868,  and  the  balance  four  or  five  days 
later.  He  also  held  a  note  of  C.  H.  Wallis,  the  other 
insolvent,  for  $464,  dated  6th  August,  1867,  at  three 
months,  which  note  was  paid  by  C.  H.  Wallis  on  the  15th 
April  last.  The  father  swore  that  these  notes  were  given 
by  the  respective  insolvents  for  their  several  private  debts 
to  him  for  money  lent  and  paid  to  and  on  their  accounts, 
&c.,  and  also  for  their  board  between  the  years  1863  and 
1866  :  that  he  had  no  knowledge  of  their  business  until 
the  27th  April  last,  when  the  insolvent  Charles  wanted  an 
advance  of  $2000  from  him  for  his  business,  which  he 
declined  to  give,  as  he  was  not  satisfied  with  the  state- 
ment of  his  afiairs  then  produced  to  him,  and  that  he  got 
on  the  30th  April  a  circular  from  them  stating  they  were 
unable  to  meet  their  liabilities.  He  negatived  any  know- 
ledge of  their  being  at  the  time  insolvent. 

The  insolvent  George  H.  Wallis  swore  on  his  examina- 
tion that  the  note  for  $470  he  gave  his  father  was  a 
bond  fide  one,  for  money  lent  and  other  advances,  and 
that  he  paid  the  $400  on  it  on  the  15th  April,  and  the 
balance  in  a  few  days  after.  The  insolvent  was^  examined 
as  to  the  business  they  were  doing,  but  the  only  matter 
stated  of  importance  as  to  the  question  for  decision  here 
was,  that  he  first  discovered  they  were  losing  money  in 
their  business  as  tobacco  manufacturers  about  the  26th  or 
27th  April,  1868. 

The  assignment  in  insolvency  was  made  on  the  10th 
June,  1868,  to  the  ofiicial  assignee,  and  their  petition  for 
their  discharge  was  made  on  the  22nd  June,  1869,  upon 
which  the  order  now  appealed  against  was  made. 

J.  A.  Boyd,  for  the  appellant. 

Harrison,  Q.  C,  contra,  cited  Li  re  Ross,  7  L.  T.  N. 
S. ;  Re  Keat,  6  L.  T.  N.  S.  837 ;  Re  Inman,  Ik  665 ;  Re 
Boswell,  lb.  407 ;  Re  Mew,  lb.  732  ;  Re  Yeo,  12  W.  R  90. 

MoKEISON,  J. — The  grounds  upon  which  this  appeal  is 
brought  are  two-fold :  1.  That  the  learned  judge  erro- 
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neoiisly  decided  that  the  respective  payments  of  the  notes 
in  question  by  the  insolvents  to  their  father,  were  fraudu- 
lent and  preferential.  2.  That  the  learned  judge  was  not 
justified  or  authorized  in  making  the  discharge  of  the  insol- 
vents subject  to  the  condition  he  imposed. 

From  the  statements  before  us,  taken  upon  the  exami- 
nation under  oath  of  the  insolvents  and  their  father,  the 
payee  of  the  notes,  who  is  also  a  creditor  proving  on  the 
estate  to  the  amount  of  $982,  it  appears  (from  the  father's 
testimony)  that  these  notes  were  given  to  him  by  the 
respective  insolvents  for  valuable  considerations — moneys 
lent  and  advanced,  and  for  board  prior  to  1866 ;  that  they 
were  paid  to  him  on  the  1 5th  April  last,  over  fifty  days 
before  the  deed  of  assignment,  which  was  made  on  the 
10th  June  ;  and  the  father  further  swears  that  he  was  not 
aware  at  the  time  of  the  state  of  their  business,  and  did 
not  know  until  the  27th  April,  when  one  of  the  insolvents 
solicited  a  further  advance  of  money,  which  he  declined, 
not  being  satisfied  with  the  statement  of  their  affairs  then 
made  to  him.  The  examination  of  the  insolvents  is  to  the 
like  effect,  so  that  it  appears  that  the  payments  in  question 
were  made  more  than  thirty  days  before  the  assignment, 
and  that  the  father  at  the  time  was  not  aware  they  were 
unable  to  meet  their  engagements  in  full ;  nor  does  it 
appear  that  as  a  fact  he  had  reason  for  so  believing. 

The  circumstances  under  which  these  notes  were  given 
and  paid  may  be  open  to  very  grave  suspicions,  as  such 
transactions  between  a  father  and  a  son  generally  are,  but 
because  they  stand  in  that  relation  their  dealings  are 
not  to  be  assumed  on  that  account  fraudulent.  It  is  very 
probable  that  more  appeared  upon  the  examination  of  the 
insolvents  and  their  father  before  the  learned  judge  than 
what  was  taken  down  in  writing,  but  I  cannot  say  from 
what  does  appear  that  the  payments  in  question  were 
fraudulently  made  or  preferential  within  the  meaning  of 
the  Insolvent  Act.  We  cannot  take  for  granted  that  the 
parties  swore  to  untrue  statements.  We  therefore  cannot 
concur  in  the  conclusion  apparently  arrived  at  by  the 
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learned  judge  below,  that  the  payments  were  preferential, 
and  that  for  that  reason  the  discharge  of  the  insolvents 
should  have  been  suspended. 

But  assuming  that  the  payments  were  preferentially 
made,  it  seems  to  me  that  the  order  cannot  be  upheld. 
The  conditional  order  of  discharge  which  is  authorized  by 
the  12th  sub-sec.  of  sec.  9  can  only  be  taken  to  mean  a  dis- 
charge subject  to  a  condition,  if  imposed  on  the  insolvent, 
within  the  power  of  the  insolvent  to  perform  or  conform 
to.  Now  the  discharge  here  is  conditional  upon  payment 
of  $959  to  the  official  assignee  ;  and  upon  the  ground  (not 
that  the  insolvents  have  the  money)  but  because  they 
actually  paid  it  before  to  a  creditor,  but  under  circum- 
stances that  the  judge  has  deemed  preferential.  The 
statute  never  could  have  meant  such  a  condition.  It  is 
certainly  one  which  the  insolvents  had  not  the  means  or 
power  to  comply  with ;  for  under  the  provisions  of  sub- 
sec.  7  of  sec.  2,  by  their  assignment  all  the  insolvents' 
estate  and  effects,  and  all  that  they  might  become  entitled 
to  at  any  time  before  their  discharge,  are  already  vested  in 
the  assignee.  It  may  have  been  intended  as  a  condition 
that  the  father  should  repay  the  amount  (as  the  order  in 
terms  does  not  say  who  is  to  pay),  still,  in  that  case,  the 
order  would  be  equally  if  not  more  objectionable,  as 
making  the  insolvents'  discharge  depend  upon  the  act 
or  will  of  another.  . 

I  am  therefore  of  opinion  that  this  appeal  should  be 
allowed,  and  that  the  order  of  the  learned  judge  be  annulled 
and  vacated. 

Wilson,  J.,  concurred. 

Appeal  allowed. 
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Snarr  V.  The  Toronto  Permanent  Building  and 
Savings  Society. 

Building  societies — Power  to  make  notes — Pleading. 

Declaration  on  a  promissory  note  made  by  defendants,  a  BuUding  Society, 
incorporated  under  Consol.  Stat.  U.  C.  ch.  58.  Held  good  on 
demurrer ;  for  they  might  legally  make  notes  under  certain  circum- 
stances, and  it  would  not  be  assumed  that  they  had  acted  illegally. 

Declaration  that  defendants  on,  &c.,  by  their  promissory 
note  now  overdue,  promised  to  pay  William  McKee  or 
order  S500,  three  months  after  date,  averring  endorsement 
to  plaintiff"  by  McKee,  &c., 

Demurrer. — That  defendants  had  no  power  to  make 
promissory  notes,  either  by  the  statute  under  which  they 
are  incorporated,  or  under  their  powers  which  are  incident 
to  them  as  a  corporation. 

McMichael,  for  the  demurrer,  referred  to  Topping  v. 
Buffalo,  &c.,  R.  W.  Co.,  6  C.  P.  141 ;  Consol.  Stat.  U.  C. 
eh.  53,  sees.  6,  38 ;  Grilhert  v.  McAnnany,  28  U.  C.  R.  384. 

Moss,  contra.  The  court  will  not  assume  that  defendants 
were  established  under  the  statute  referred  to  :  Merritt  v. 
Maxwell,  14  U.  C.  R.  50;  and  the  defendants  have  the 
power  to  make  promissory  notes :  Gordon  v.  The  Official 
Manager  of  the  Sea,  ^c..  Assurance  Co.,  1  H.  &  N.  599  ; 
Thompson  v.  The  Wesleyan  Newspaper  Association,  8  C. 
B.  849 ;  Bryon  v.  Metropolitan  Saloon  Omnibus  Co.,  3 
DeG.  &  J.  123  ;  Australian  Auxiliary  Steam  Clipper  Co., 
V.  Mounsey,  4  K.  &  J.  733 ;  Re  Peruvian  R.  W.  Co.,  L.  E. 
2  Ch.  App.  617 ;  Re  General  Estates  Co.,  L.  E.  3  Ch.  App. 
758;  Halford  v.  Ga7neron's  Coalhrook,  &c.,  R.  W.  Co., 
16  Q.  B.  442. 

Wilson,  J . — We  have  a  public  statute  for  the  incorpora- 
tion and  management  of  building  societies ;  there  is  such  a 
place  as  Toronto  in  this  province,  both  the  township  and 
city;  and  these  matters  we  must  judicially  take  notice  of 
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The  court  may  further  take  notice  that  the  defendants 
are  a  corporation  under  the  authority  of  the  pubKc  act : 
Qlmrcli  V.  The  Imperial  Gas  Light  and  Coke  Co., 
6  A.  &  E.  846,  857. 

There  is  some  later  decision  to  the  same  effect,  which  I 
am  not  able  at  present  to  find  or  call  to  mind. 

By  the  incorporation  of  the  defendants  as  a  building  and 
savings  society,  it  does  not  follow  that  they  require  to 
issue  promissory  notes  or  other  negociable  instruments. 

The  members  may  assume  this  power  if  they  think  it  to 
be  requisite  for  the  purposes  of  their  business  (sec.  6),  and 
they  may  provide  for  the  society  borrowing  money  if  they 
wish  (sec.  88.) 

Whether  they  have  passed  rales  enabling  money  to  be 
borrowed,  or  have  given  power  to  issue  promissory  notes 
for  such  purposes,  we  cannot  know  judicially. 

All  we  know  at  present  on  this  demurrer  is,  that  the 
defendants  may  legally  issue  promissory  notes,  but  whether 
they  have  done  so  or  not  we  cannot  say,  and  we  ought  not 
to  assume  that  they  have  acted  illegally.  If  there  be  ille- 
gality it  should  have  been  pleaded. 

There  will  therefore  be  judgment  on  demurrer  for  the 
plaintiff. 

MOERISON,  J.,  concurred. 

Judgment  for  plaintiff. 
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Tench  v  S win yard. 

Libel — Innuendo — Justification — Pleading — C.  S.  U.  C.  ch.  103,  sec.  2. 

Declaration. — That  the  plaintiff  was  a  conductor  in  the  employment  of  a 
railway  company  of  which  defendant  was  manager,  and  had  been  dis- 
missed therefrom,  and  that  defendant  falsely  and  maliciously  published 
of  the  plaintiff,  in  relation  to  his  conduct  while  so  employed  and  his 
dismissal,  in  the  form  of  a  hand-bill  addressed  to  the  employees  of  the  ^ 
company,  the  following  : — 

It  having  come  to  the  knowledge  of  the  directors  of  the  company  that 
an  envelope  was  mailed  at  Hamilton,  containing  four  coupon  tickets 
for  passages  from  Suspension  Bridge  to  Detroit,  which  had  been  pre- 
viously used,  but  not  cancelled  or  returned  to  the  audit  office  in  accord- 
ance with  the  regulations,  and  which  envelope  was  addressed  in  the 
handwriting  of  conductor  T.  (the  plaintiff),  to  a  conductor  on  the  New 
York  Central  R,  W.  Co. — conductors  and  others  are  informed  that 
conductor  T.  has  been  dismissed  from  the  service  of  the  Great  Western 
R.  W.  Co  :  "  innuendo,  that  the  plaintiff  had  conducted  himself  fraud- 
ulently in  his  said  employment,  and  attempted  to  defraud  the  company,  ■ 
and  had  been  dismissed  therefor. 

Plea — That  it  is  true,  as  stated  in  the  alleged  libel,  that  an  envelope  was 
mailed  at  Hamilton  containing  four  coupon  tickets  for  passages  from 
Suspension  Bridge  to  Detroit,  which  had  been  previously  used,  but  not 
cancelled  or  returned  to  the  audit  office  in  accordance  with  the  regula- 
tions, and  which  envelope  was  addressed  in  plaintiff's  handwriting  to  a 
conductor  on  the  New  Y'ork  Central  R.  W.  Co.,  and  that  conductors 
and  others  were  informed  that  the  plaintiff  had  been  dismissed  from 
the  service  of  the  Great  Western  R.  W.  Co. 

Held,  on  demurrer,  that  under  Consol.  Stat.  U.  C.  ch,  103,  sec.  2,  the 
plea  was  a  good  defence,  for  that  the  defendant  undertook  by  it  to 
justify  the  libel  wU/i  the  innuendo. 

Declaration. — For  that  the  plaintiff  shortly  before  the 
committing  of  the  gTievances  hereinafter  next  mentioned 
had  been  in  the  employment  of  a  corporate  body  named 
the  "  Great  Western  Railway  Compan}^,"  of  which  the  said 
defendant  was  and  is  the  manager,  as  a  conductor  of  railway 
trains  for  the  said  company,  and  had  been  dismissed  from 
such  employment;  and  thereupon  the  defendant  felsely  and 
maliciously  wrote,  printed,  and  pubKshed  of  the  plaintiff, 
in  relation  to  the  conduct  of  the  plaintiff  during  his  said 
employment  and  the  cause  of  his  dismissal  therefrom,  in 
the  form  of  a  hand-bill  addressed  to  persons  in  the  employ- 
ment of  the  company,  the  words  following  : 

"  Great  Western  Railway.  Notice  to  the  Company's 
Employees. — It  having  come  to  the   knowledge   of  the 
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directors  of  the  company  that  an  envelope  was  mailed  at 
Hamilton  containing  four  coupon  tickets  for  passages  from 
Suspension  Bridge  to  Detroit,  which  had  been  previously 
used  but  not  cancelled  or  returned  to  the  audit  office  in 
accordance  with  the  regulations,  and  which  envelope 
was  addressed  in  the  handwriting  of  conductor  Tench 
to  a  conductor  on  the  New  York  Central  Railroad, 
conductors  and  others  are  informed  that  conductor  Tench 
has  been  dismissed  from  the  service  of  the  Great  Western 
Company;" — meaning  thereby,  that  the  plaintiff  while 
so  in  the  employment  of  the  said  company  had  conducted 
himself  fraudulently  and  dishonestly,  ftnd  had  attempted 
to  cheat  and  defraud  the  said  company,  and  that  for 
such  fraudulent  and  dishonest  conduct  and  attempt  he 
had  been  dismissed  from  the  service  of  the  said  com- 
pany." 

Plea — That  it  is  true  in  fact,  as  stated  in  the  said 
alleged  libel,  that  an  envelope  was  mailed  at  Hamilton, 
containing  four  coupon  tickets  for  passages  from  Suspension 
Bridge  to  Detroit,  which  had  been  previously  used  but 
not  cancelled  or  returned  to  the  audit  office  in  accordance 
with  the  regulations,  and  which  envelope  was  addressed  in 
the  handwriting  of  conductor  Tench  (meaning  the  plaintiff) 
to  a  conductor  on  the  New  York  Central  Railroad,  and 
that  conductors  and  others  were  informed  that  conductor 
Tench  had  been  dismissed  from  the  service  of  the  Great 
Western  Company. 

Demurrer. 

Bohinson,  Q.  C,  for  the  demurrer.  The  plea  is  bad,  as 
pleaded  to  the  whole  cause  of  action  and  answering  only 
part.  The  declaration  attaches  a  specific  meaning  to 
the  libel — that  the  plaintiff  had  attempted  to  cheat  the 
company  and  had  been  dismissed  therefor.  The  defendant 
in  answer  to  this  pleads  only  the  literal  truth  of  the  publi- 
cation, which  may  or  may  not  bear  the  meaning  alleged. 
He  thus  admits  the  innuendo  without  justifying  it.  What 
is  alleged  in  the  plea  may  be  true,  and  may  yet  be  no  jus- 
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tification  for  the  grievance  complained  of,  i.  e.,  the  publi- 
cation of  the  libel  with  the  meaning  alleged.  The  plaintiff 
therefore  cannot  take  issue,  for  the  plea  may  be  proved 
exactly  as  pleaded  and  yet  leave  the  cause  of  action 
unanswered.  If  the  defendant  means  to  deny  using  the 
words  in  the  sense  attributed  to  them,  then  he  should 
plead,  according  to  the  form  given  in  B.  &  L.  Prec,  Srd  ed., 
p.  725,  that  he  did  not  mean  what  is  asserted,  and  that 
in  its  natural  sense  the  libel  is  true.  The  whole  cause  of 
action  would  then  have  been  answered.  In  the  note  to  that 
form  is  embodied  the  substance  of  the  judgment  of  Black- 
burn, J.,  in  Watkiu  v.  Hall,  L.  R.  3  Q.  B.  402,  that 
under  the  new  system  established  by  the  Common 
Law  Procedure  Act,  which  is  the  same  as  our  Consol.  Stat. 
U.  C.  ch.  103,  sec.  2,  a  declaration  in  libel  or  slander 
containing  one  count  with  an  innuendo,  "  shall  be 
taken  as  if  there  were  two  counts,  one  with  the  innuendo 
and  one  without  the  innuendo."  It  is  not  to  be  treated 
as  two  counts,  however,  for  the  purpose  of  pleading, 
so  as  to  make  a  plea  good  which  answers  only  the  libel 
without  the  innuendo  ;  and  this  is  shewn  by  the  rest  of  the 
note,  and  by  the  form  given,  by  which  a  plea  justifying 
the  words  without  the  innuendo  is  expressly  restricted  to 
so  much  of  the  declaration  as  relates  to  the  publication 
"  without  the  alleged  meaning."  See  also  B.  &  L.  Prec, 
2nd  Ed.,  613.  If  without  the  innuendo  the  words  are 
actionable,  the  defendant  must  justify  both  the  wjords  and 
the  innuendo,  or  must  co:ifn3  his  plea  to  the  part  justified. 
In  Johnson  v.  Hedge,  6  U.  CR.  337,  the  words  charged  were, 
"  I  saw  Peter  (meaning  the  plaintift)  with  the  heifer ;" 
innuendo,  that  defendant  saw  the  plaintiff  committing 
sodomy  with  said  heifer.  It  would  have  been  no  answer 
there  to  plead  that  defendant  did  see  the  plaintiff  with  the 
heifer ;  and  if  not,  the  plea  here  must  be  bad  for  the  same 
reason.  Green  v.  Campbell,  6  C.  P.  50.  is  a  similar  case. 
The  words  there  might  have  been  in  themselves  quite 
innocent,  but  the  innuendo  made  them  charge  a  detestable 
crime.  It  may  be  alleged  that  the  words  were  spoken  iron- 
cally,  with  an  innuendo  giving  the  true  meaning.  In  such 
41 — VOL.  XXIX  U.C.R. 
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a  case  a  plea  justifying  the  apparent  sense  would  clearly 
be  bad.  Black  v.  Alcock,  12  C.  P.  19,  is  a  decision  upon 
the  effect  of  ConsoL  Stat.  U.  C.  Ch.  103,  Sec.  2,  in  these 
actions. 

J.  H.  Camerori,  Q.  C,  contra.    Under  the  new  system  of 
pleading,  in  actions  for  defamation  this  plea  is  sufficient,  for 
the  defendant  undertakes  by  it  to  justify  the  libel  in  the  ■ 
sense  imputed  to  it  by  the  plaintiff,  or  at  all  events  in  some 
actionable  sense.   Proof  of  the  particular  meaning  alleged 
is  in  this  case  not  essential  on  the  part  of  the  plaintiff,  for 
the  libel  in  itself  is  actionable  as  imputing  disobedience  of 
orders  by  defendant   and   dismissal  therefor,   and  the 
plaintiff  might  recover  without  any  evidence  to  sustain  the 
innuendo  :  Watkin  v.  Hall,  L.  R.  3  Q.  B.  403,  per  Lush,  J. 
The  plaintiff  then  not  being  confined  to  the  meaning  alleged 
in  the  declaration,  the  plea  cannot  be  bad  for  omitting  to 
justify  such  meaning.   Under  this  plea  the  defendant  must 
justify  the  libel  either  in  the  sense  imputed,  if  the  plaintiff 
can  shew  that  it  was  so  published,  or  in  any  other  action- 
able sense  which  it  imports  in  itself  or  which  can  be 
attached  to  it  by  the  evidence ;  and  as  this  is  all  that 
can  be  required  for  his  defence,  the  plea  must  be  good. 
If  from  this  construction  of  the  plea  any  uncertainty  arises, 
by  which  the  plaintiff  may  be  embarrassed,  his  proper 
course  is  to  apply  to  strike  out  the  plea  as  embarrassing, 
under  C.  L.  P.  A.  sec.  119,  not  to  demur.     Buckley  v. 
Kiernan,  7  Ir.  C.  L.  Eep.  75,  decided  in  1857,  is  in 
point.     There  the  libel  charged  was  a  letter  written  by 
defendant,  stating  that  the  plaintiff,  an  attorney's  clerk, 
had  in  an  affidavit,  to  be  used  on  a  motion  in  a  certain 
action  pending,  suppressed  the  truth  and  asserted  what  was 
false — innuendo,  that  the  plaintiff  had  been  guilty  of  perjury. 
The  defendant  pleaded  that  believing  that  the  affidavit 
contained  untrue  statements  and  reflections  injurious  to 
himself,  he  wrote  the  letter  in  question,  believing  it  to  be 
true,  and  under  the  circumstances  set  out,  which  shewed  it 
to  be  a  privileged  communication.   It  was  objected  that  the 
plea  was  bad  for  not  in  terms  admitting  that  the  defendant 
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believed  the  plaintiff  to  have  been  guilty  of  perjury,  and 
for  not  justifying  or  excusing  the  libel  in  the  sense  imputed 
to  it  in  the  action.  Monahan,  J.,  as  to  this  objection  said: 
"  It  is  contended  by  the  plaintiff  that  the  defendant  has 
merely  pleaded  the  truth  of  the  facts  stated  in  the  letter, 
without  admitting  that  he  intended  to  convey  any  partic- 
ular charge.  We  are  of  opinion,  in  order  to  give  effect  to 
the  present  system  of  pleading,  in  which  special  demurrers 
are  abolished,  and  in  lieu  of  them  a  party  may  apply  to  the 
court  to  set  aside  any  pleading  calculated  to  embarrass  (a), 
that  if  a  party,  instead  of  so  applying  to  the  court, 
will  demur,  that  the  court  ought  to  give  to  the  pleading 
demurred  to  the  meaning  that  will  support  the  pleading,  if 
the  words  used  will  fairly  bear  such  a  meaning,  rather 
than  the  meaning  which  will  not  support  the  pleading  ; 
though,  perhaps,  under  the  old  system,  such  pleading  would 
be  objectionable  for  uncertainty,  on  special  demurrer.  Nor 
do  we  at  all  think  that  the  opposite  party  can  be  in  any 
way  prejudiced  by  such  a  rule,  as  in  tendering  or  settling 
issues  he  may  insist  on  such  construction,  and  it  will 
clearly  be  the  duty  of  the  judge  in  settling  the  issues  to 
adopt  such  construction.  We  feel  that  we  are  to  some 
extent  introducing  a  new  rule,  but  we  consider  it  necessary 
for  the  system  introduced  by  the  recent  statute ;  and, 
acting  on  this  rule  in  the  present  case,  Ave  must  hold  that 
the  defendant  has,  by  his  defence,  admitted  that  he  used 
these  words  in  the  sense  alleged  in  the  summons  and  plaint, 
and  that  he  believed  the  imputation  of  perjury  so  made  to 
be  well  founded.  Ede  v.  Scott;'  7  Ir.  C.  L.  Eep.  607; 
O'Connor  v.  Wallen,  6  Ir.  C.  L.  Rep.  378 ;  Prior  v.  Wilson, 
1  C.  B.  N.  S.  95  ;  Tighe  v.  Cooper,  7  E.  &  B.  639  ;  Behrens 
V.  Allen,  8  Jur.  N.  S.  118;  J' Anson  v.  Stuart,  2  Sm.  L.  C, 
5th  ed.,  67,  were  also  cited. 

Morrison,  J. — Under  sec.  2,  ch.  103,  Consol.  Stat.  U.  C, 
"  In  actions  of  libel  and  slander,  the  plaintiff  may  aver 


(a)  By  the  Irish  Commori  Law  Procedure  Act,  16  &  17  Vic.  ch.  113, 
sees.  81,  83. 
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that  the  words  or  matter  complained  of  were  used  in  a 
defamatory  sense,  specifying  such  defamatory  sense  with- 
out any  prefatory  averment  to  shew  how  such  words  or 
matter  were  used  in  that  sense,  and  such  averment  shall  be 
put  in  issue  by  the  denial  of  the  alleged  libel  or  slander ; 
and  where  the  words  or  matter  set  forth,  with  or  with- 
out the  alleged  meaning,  shew  a  cause  of  action,  the 
declaration  shall  be  sufficient." 

This  provision,  which  is  the  same  as  sec.  61  of  the 
English  Common  Law  Procedure  Act,  has  created  difficulty 
as  to  the  proper  form  of  a  plea  in  some  cases  justifying  the 
truth  of  the  statement  contained  in  the  libel  or  slander 
charged  in  the  declaration.  In  Bullen  <^  Leake's  Prece- 
dants,  2nd  ed,,  613,  note  a,  it  is  said  :  "  A  plaintiff  availing 
himself  of  this  section  may  impute  to  words  actionable  loer 
se  a  meaning  different  to  that  which  they  would  most 
naturally  bear ;  and  the  defendant  may  be  able  to  shew 
that  he  did  not  use  them  with  the  alleged  meaning,  and 
to  justify  them  on  the  ground  of  truth  in  the  sense  in 
which  he  did  use  them.  In  such  a  case,  however,  it  will 
not  be  sufficient  for  him  to  plead  simply  a  justification  in 
the  latter  sense,"  (i.e.,  the  sense  in  which  the  defendant 
contends  he  used  them)  "because  the  plea  would  be  an 
admission  of  the  charge  in  the  sense  imputed  in  the 
declaration,  and  would  be  no  answer  to  the  charge  so  con- 
fessed." And  then  it  is  suggested,  in  such  a  case  the  defend- 
ant should  plead  that  he  published  of  the  plaintiff  the 
words  in  the  declaration,  but  did  not  mean  thereby,  (re- 
peating the  meaning  imputed  in  the  declaration)  as  alleged, 
and  then  proceed  to  state  the  facts  to  prove  that  the  charge 
is  true  in  the  natural  meaning  of  the  words. 

It  does  not  appear  to  be  settled  what  is  the  proper  form 
of  a  plea  of  justification  in  a  case  like  the  present.  In  a 
recent  case,  Watkin  v.  Hall,  E.  R.  3  Q.  B.  396,  Blackburn, 
J.  in  giving  judgment  says,  in  reference  to  the  words 
in  the  English  act  and  at  the  end  of  section  2  of  our  act, 
viz.,  "  and  where  the  words  or  matter  set  forth,  with  or 
without  the  alleged  meaning,  shew  a  cause  of  action,  the 
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declaration  shall  be  sufficient "  Those  latter  words,"  that 
learned  judge  says,  I  can  put  no  other  meaning  on,  than 
that  the  legislature  enacted,  that  a  declaration  containing 
one  count  for  libel  or  slander,  with  an  innuendo  that  the 
words  .were  used  in  a  particular  meaning,  shall  be  taken  as 
if  there  were  two  counts,  one  with  the  innuendo  and  one 
without  the  innuendo  ;  and  if  the  plaintiff  prove  either,  it 
is  sufficient.  It  follows,  then,  that  the  defendant  may  plead 
a  justification  as  to  the  words  with  the  meaning  iu  the 
innuendo,  and  also  as  to  them  without  the  meaning." 

In  that  case  it  was  argued  that  notwithstanding  the  61st 
section  of  the  Common  Law  Procedure  Act,  the  plaintiff 
could  not  maintain  his  action  if  he  failed  to  prove  the 
innuendo,  and  therefore  it  was  necessary  to  shew  by  the 
plea  the  real  sense  in  which  the  words  were  used,  and  that 
the 'innuendo  is  untrue.  Lush,  J.  said,  "  To  hold  that,  as  it 
seems  to  me,  would  be  entirely  to  neutralize  section  Gl  of 
the  Common  Law  Procedure  Act,  the  object  of  that  being 
to  give  to  a  declaration  like  this  a  kind  of  double  character, 
and  to  give  the  plaintifi*  the  benefit  of  an  action,  if  the 
words  themselves  are  actionable,  whether  the  precise 
meaning  which  he  ascribes  to  them  by  the  innuendo  is 
proved  or  not.  It  is  not  enough  to  say,  that  the  plaintiff 
has  failed  in  placing  upon  them  the  meaning  he  intended 
by  the  innuendo,  if  the  words  which  the  defen(]ant  did  use 
are  capable  of  another  meaning  which  renders  them  action- 
able." 

In  the  present  case  the  libel  complained  of  is  published 
of  the  plaintiff  in  respect  of  his  business  or  employment  as 
a  conductor,  and  as  such  imputes  to  him  misconduct,  and  is 
calculated  to  injure  his  character  and  reputation,  and  to  dis- 
credit and  disparage  him,  and  prevent  him  from  being  again 
employed  by  others,  and  consequently  is  actionable  without 
any  innuendo ;  and  if  the  plaintiff'  failed,  as  said  by  Lush, 
J.,  in  placing  upon  the  libel  the  meaning  he  intended  by 
the  innuendo,  still  the  plaintiff' would  be  entitled  to  recover 
without  the  innuendo ;  and,  as  said  by  Blackburn,  J.,  the 
defendant's  plea  might  be  taken  to  be  a  justification  of  the 
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libel  without  the  innuendo ;  and  in  this  respect  the  case  of 
RucJdey  v.  Kierrian,  7  Ir.  Com.  Law  R.  75,  is  applicable. 
There  the  innuendo  imputed  a  charge  of  perjury,  and  the 
plea  would  have  been  bad,  as  the  court  intimated,  on  special 
demurrer  for  uncertainty.  The  Chief  Justice  in  giving 
judgment  said,  that  where  the  plea  merely  pleaded  the  truth 
of  the  facts,  without  admitting  that  the  defendant  intended 
to  convey  any  particular  charge,  that  as  special  demurrers 
were  abolished,  and  in  lieu  of  them  an  application  might 
be  made  to  set  aside  a  pleading  as  being  calculated  to 
embarrass,  the  court  ought  to  give  to  the  pleading  the 
meaning  that  will  support  the  pleading,  if  the  words  used 
will  fairly  bear  such  a  meaning ;  and  there  the  court  held 
that  the  defendant  by  his  defence  admitted  he  used  the 
words  in  the  sense  alleged. 

I  have  found  a  later  decision  than  Watkin  v.  Hall, 
bearing  on  the  question  before  us,  Biggs  v.  The  Great 
Eastern  E.  W.  Co.,  reported  in  18  L.  T.  Rep.  N.  S.  482. 
There  the  defendant,  as  here,  published  in  a  placard  and 
addressed  to  the  public  the  libel  complained  of,  as  follows  : 
Caution. — B.  Biggs  of  3,  Laurence  Pountney-hill,  E.  C, 
was  charged  at  the  Ilford  Petty  Sessions  on  the  9th  inst., 
with  having  travelled  in  a  first  class  carriage  on  this  railway 
from  Lea-bridge  to  London  on  the  22nd  ultimo,  without 
first  paying  his  fare,  and  he  was  convicted  of  the  offence 
in  penalty  and  costs,  amounting  to  £1  2s.  By  order,  R. 
Moseley,  General  Manager,  Bishopsgate,  November  20, 
1867."  The  innuendo  was  "  the  defendants  meaning 
thereby  that  the  plaintiff*  had  attempted  to  defraud  the 
company."  Defendants  pleaded  "That  the  plaintiff*  was 
charged  at  the  Ilford  Petty  Sessions  on  the  9th  inst.,  with 
having  travelled  in  a  first  class  carriage  on  the  Great 
Eastern  Railway  from  Lea-bridge  to  London  on  the  22nd 
ultimo,  without  first  paying  his  fare,  and  he  was  convicted 
of  the  offence  in  penalty  and  costs  amounting  to  £1  2s.,  as 
in  the  declaration  mentioned."  This  plea  was  demurred 
to,  on  the  ground  that  it  did  not  justify  the  publication  of 
the  words  in  the  sense  charged  in  the  declaration. 
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Bovill,  C.  J.,  in  giving  judgment,  said,  "  The  defendants 
are  entitled  to  judgment.  The  publication  contains  words 
of  a  very  precise  character,  and  the  plea  merely  asserts  that 
those  words  are  true  as  a  matter  of  fact.  Whatever  may 
subsequently  appear,  the  only  offences  of  which  on  de- 
murrer the  court  has  cognizance  in  connection  with  the 
allegations  in  the  declaration,  are  those  mentioned  in  the 
Act  of  Parliament,  which  are,  '  with  the  intent  to  avoid 
payment.'  If  that  be  the  offence  here,  the  innuendo  would 
be  justified  by  the  plea."  (a) 

So  here  the  declaration  shews  and  admits  that  the  plain- 
tiff had  been  dismissed  from  the  company's  employment, 
and  the  publication  complained  of,  as  in  Biggs's  case,  is 
precise  in  its  particulars,  and  the  plea  avers  that  they  are 
all  true  in  fact.  Now  if  the  plaintiff  sending  or  mailing 
the  coupon  tickets  to  another  conductor,  after  being  pre- 
viously used,  without  their  being  cancelled,  &c.,  was  an 
attempt  to  cheat  and  defraud  the  company,  or  an  act  done 
with  that  object,  and  we  think  it  is  open  to  that  construc- 
tion, that  is  the  interpretation  the  plaintiff  puts  on  it  him- 
self   If  that  be  so,  the  innuendo  is  justified  by  the  plea. 

The  authorities  I  have  referred  to  are  not  very  satisfac- 
tory so  far  as  they  apply  to  this  case,  but  upon  the  whole 
the  views  expressed  by  the  learned  judges  lead  me  to  the 
conclusion  that  the  defendant's  plea,  as  pleaded,  is  good 
as  a  justification  to  the  libel  with  the  meaning  in  the 
innuendo.  The  plaintiff*  in  effect  complains  that  the  defend- 
ant published  the  libel  set  out,  meaning  thereby  what  the 
plaintiff  alleges  in  the  innuendo.  The  defendant  answers 
"  I  did  so  publish,"  and  I  justify  my  doing  so  upon  the 
ground  that  every  fact  stated  in  the  alleged  libel  is  true." 

I  am  therefore  of  opinion  that  the  defendant  is  entitled 
to  our  judgment. 

Wilson,  J.,  concurred. 

Judgment  for  defendant. 


(a)  See  also  Alexander  v.  North  Eastern  R.  W.  Co.,  6  B.  &  S.  340. 
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Squire  v.  Watt. 

Assignment — Insolvent  Act  of  1864,  sec.  8 — C.  S.  U.  C.  ch,  26,  sec.  18. 

A  debtor,  being  in  difficulties,  assigned  all  his  property  to  a  creditor,  who 
agreed  to  pay  a  composition  of  40  cents  in  the  $  within  a  year.  This 
had  been  paid,  except  to  defendant,  who  refused  to  accept  it,  and  issued 
execution.  On  an  interpleader  between  the  assignee  and  defendant, 
to  try  the  title  to  the  goods  assigned,  the  jury  having  found  the  trans- 
action bond  Jide : 

Held,  affirming  the  judgment  of  the  County  Court,  that  such  assignment 
was  not  avoided  by  the  Insolvent  Act,  sec.  8,  for  that  the  statute  applies 
only  where  proceedings  are  taken,  and  as  against  a  person  claiming, 
under  it. 

Held,  also,  that  the  assignment  was  not  invalid  under  Consol.  Stat.  U.  C. 
ch.  26,  sec.  18. 

Appeal  from  the  County  Court  of  the  county  of  Brant. 

An  interpleader  was  ordered,  to  try  whether  the  goods 
taken  by  the  sheriff  of  Brant  under  a  fieri  facias  issued 
out  of  the  County  Court,  and  delivered  to  the  sheriff  on  the 
22nd  of  December,  1868,  at  the  suit  of  the  now  defendant, 
a,gainst  Nathaniel  Squire,  were,  or  some  part  thereof  was, 
at  the  time  of  the  delivery  of  the  writ  to  the  sheriff,  the 
property  of  the  plaintiff  as  against  the  defendant. 

At  the  trial  in  the  court  below,  a  verdict  was  found  for 
the  plaintiff.  A  rule  to  set  aside  this  verdict  was  after- 
wards discharged,  and  the  defendant  appealed. 

The  facts  appeared  to  be,  that  the  plaintiff  and  his 
son  -Nathaniel  carried  on  business  together,  more  than 
five  or  six  years  ago,  at  Clinton  ;  that  the  plaintiff  supplied 
his  son  with  goods  to  the  amount  of  about  $3,000,  and 
about  five  or  six  years  ago  the  son  commenced  business  at 
Blyth,  in  his  own  name,  with  these  goods ;  that  the  son 
became  intemperate,  and  the  plaintiff  went  to  Blyth  to 
take  possession  of  the  goods,  and  to  make  an  arrangement 
with  his  son's  creditors  if  he  could. 

A  deed  of  assignment,  dated  31st  of  August,  1868,  was 
drawn  by  Mr.  Macklem,  the  manager  of  the  outside  busi- 
ness of  Kerr,  Brown  &  Co.,  to  whom  the  son  owed  a  debt 
of  $1,478,  transferring  the  goods  at  Blyth  from  the  son  to 
the  plaintiff  at  40  cents  in  the  $.  The  plaintiff  had  offered 
30  cents  in  the  $,  but  Mr.  Macklem  urged  him  to  buy  at 
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the  higher  rate.  This  rate  was  fixed  upon  by  an  estimate 
which  Mr.  Macklem  had  made  of  the  value  of  the  goods  at 
Blyth,  and  Mr.  Macklem  said  he  thought  the  arrangement 
made  was  a  good  one  for  the  creditors.  The  principal 
creditors  assented  to  the  arrangement,  and  the  plaintiff 
appeared  to  have  performed  it  on  his  part.  All  the 
creditors,  as  it  was  said,  had  been  paid,  except  the  defend- 
ant, who  refused  to  take  his  dividend. 

The  assignment  recited  that  the  assignor  was  indebted 
to  the  several  creditors  named  in  the  schedule  annexed  in 
$5,912  :  that  his  total  assets  amounted  to  ^3,327,  as  shewn 
by  the  same  schedule ;  that  he  was  unable  to  pay  in  full, 
and  the  majority  in  number,  and  over  three-fourths  in 
value,  of  his  creditors,  had  consented  to  accept  a  compo- 
sition of  40  cents  in  the  S  in  full  of  their  claims ;  and  that 
the  assignee  had  agreed  to  purchase  from  the  assignor  all 
his  assets  for  $2,463,  being  as  much  as  the  property  was 
worth,  and  to  pay  all  his  said  creditors  the  said  compo- 
sition within  one  year  from  the  date.  All  the  said  assets 
were  then  assigned  to  the  assignee,  and  he  was  appointed 
the  attorney  by  the  assignee,  to  sue  and  give  receipts,  &c. 
There  was  evidence  that  the  schedule  contained  all  the 
creditors. 

The  plaintiff  put  forward  his  own  claim  against  his  son, 
and  evidence  was  given  to  shew  that  he  had  never  made 
a  claim  until  his  son  got  into  difficulty,  and  that  he  had 
spoken  at  different  times  of  the  assistance  he  had  given 
his  son  as  a  gift,  to  give  him  a  start  and  help  him  on 
in  the  world. 

The  learned  judge  charged  the  jury,  as  to  the  goods  in 
the  assignment  mentioned,  that  if  the  assignment  were 
made  bond  fide,  with  intent  to  transfer  the  property  to 
the  plaintiff,  and  was  not  colourable  to  protect  the  pro- 
perty for  the  debtor,  and  was  founded  on  a  good  and  bond 
fide  consideration,  it  would  be  good,  though  the  effect  of 
it  might  be  to  prevent  the  defendant  from  seizing  the 
property  under  his  execution.  The  jury  were  also  asked 
to  say  whether  the  assignment  was  accompanied  by  deli- 
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very  of  the  goods,  and  followed  by  an  actual  and  continued 
change  of  possession. 

They  found  for  the  plaintiff,  as  before  stated. 

The  defendant  afterwards  obtained  a  rule  calling  on 
the  plaintiff  to  shew  cause  why  the  verdict  should  not 
be  set  aside  and  a  verdict  entered  for  defendant,  on  leave 
reserved,  on  the  grounds — 1.  That  the  assignment  was  an 
act  of  insolvency,  fraudulent  and  void  against  creditors ; 
2.  That  it  was  void  because  not  signed  or  accepted  by 
any  or  all  of  the  creditors.  Or  why  a  new  trial  should 
not  be  granted,  on  the  grounds  :  1.  That  the  verdict  was 
contrary  to  law  and  evidence  in  this,  that  there  was  no 
evidence  that  the  goods  seized  belonged  to  the  plaintiff 
on  the  22nd  December,  1868,  the  time  specified  in  the 
issue,  or  prior  thereto ;  2.  That  there  was  no  evidence 
of  a  seizure  of  any  part  of  the  goods  by  the  sheriff 
under  the  writ  at  the  suit  of  defendant  against  Nathaniel 
Squire,  or  that  the  goods  mentioned  in  the  bill  of  sale 
were  those  seized,  and  no  evidence  that  the  creditors, 
or  any  of  them,  in  the  bill  of  sale  mentioned  were 
paid ;  3.  That  the  bill  of  sale  was  not  registered  in  the 
proper  registry  office,  and  there  was  no  immediate  and 
continued  change  of  possession  of  the  goods  therein  men- 
tioned, and  no  affidavit  of  the  execution  or  of  the  bond 
fides  thereof  taken  or  attached  thereto  ;  4.  For  misdirection, 
as  the  learned  judge  should  have  told  the  jury  that  the 
plaintiff  was  not  entitled  to  the  goods  shipped  by  Kerr, 
Brown  &  Co.  on  the  23rd  of  December,  1868,  as  the  issue 
was  to  try  whose  goods  they  were  on  the  22nd  December, 
1868. 

This  rule,  after  argument,  was  discharged  in  the  court 
below. 

With  regard  to  the  first  ground  taken  in  the  rule,  the 
learned  judge  said  :  "As  to  the  goods  which  are  mentioned 
in  the  bill  oi  sale  from  Nathaniel  Squire  to  the  plaintift'  the 
defendant's  contention  is,  that  the  plaintiff  cannot  claim 
these,  as  the  bill  of  sale  is  fraudulent  and  void  as  against 
the  defendant,  a  subsequent  execution  creditor  of  Nathaniel 
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Squire.    The  case  of  Thome  v.  Torrance,  16  C.  P.  445,  is 
strongly  relied  on  by  the  defendant  to  shew  that  an  assign- 
ment not  in  accordance  with  the  Insolvent  Act  is  not  only 
an  act  of  insolvency,  and  void  as  against  the  assignee 
in  insolvency,  but  is  also  void  as  against  a  subsequent 
execution  creditor,  even  though  the  estate  be  not  put  in 
insolvency.    The  case  above  cited  does  not  establish  this. 
The  assignments  there  were  only  rendered  void  by  the 
estate  being  put  in  insolvency.    They  would  have  been 
otherwise  good  as  against  the  creditors  of  the  assignor. 
The  subsequent  execution  creditor,  by  putting  the  estate 
in  insolvency,  rendered  the  assignments  void,  and  then,  as 
between  him  and  the  assignee  in  insolvency,  his  execution 
held  the  goods.    See  the  language  of  Richards,  C.  J.,  in 
the  above  case,  p.  460  :  '  We  all,  however,  agree  that  these 
assignments,  not  being  in  accordance  with  the  provisions 
of  the  Insolvent  Act,  and  being  acts  of  insolvency  within 
the  meaning  of  the  statute,  cannot  be  supported;  and  after 
proceedings  are  taken  to  put  the  assignors'  estate  into  com- 
pulsory liquidation,  and  the  appointment  of  the  official 
assignee,  they  must  be  considered  void  and  of  no  effect  as 
against  a  judgment  creditor  of  the  assignors,  who  had  an 
execution  against   the  goods  of  the  assignors  in  the 
sheriff's  hands  at  the  time  the  proceedings  were  taken 
in  insolvency.'    And  also,  at  p.  461,  'Assuming  then  that 
the  proceedings  under  the  Insolvent  Act  have  the  effect 
of  making  void  these  assignments,  and  we  must  so  assume,' 
&c.    See  also  the  judgment  of  the  court  in  the  above 
case  in  appeal,  in  18  C.  P.  29.    In  that  case  it  was  argued 
that  the  assignments  were  void  independent  of  the  Insol- 
vent Act,  on  the  alleged  ground  that  they  gave  a  priority 
to  certain  creditors  by  reason  of  providing  for  the  payment 
of  scheduled  creditors  only ;  but  that  objection  cannot,  I 
think,  be  urged  against  the  bill  of  sale  in  the  present 
case,  as  it  was  shewn  that  the  schedule  contained  all  the 
creditors,  and  they  were  all  to  be  paid  equally  40  cents 
on  the  S.    This  bill  of  sale  differs  materially  from  an  ordi- 
nary assignment  for  the  benefit  of  creditors,  which  is  always 
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open  to  the  objection  that  the  estate  of  the  insolvent  is 
being  wound  up  in  a  way  different  from  that  prescribed 
by  the  Insolvent  Act ;  but  here  the  principal  creditors, 
instead  of  putting  the  estate  in  insolvency,  which  they 
might  have  done,  prefer  that  the  plaintiff  should  purchase 
it  at  a  price  they  name,  they,  the  creditors,  receiving  the 
purchase  money  share  and  share  alike.  This  proposition 
of  theirs  was  carried  out,  and  the  jury  found  that  the 
transaction  was  a  bond  fide  one.  I  think  the  case  was 
properly  left  to  the  jury  with  the  same  direction  as  in 
Gottwalls  V.  Mulholland,  15  C.  P.  62 ;  and  the  jury  having 
expressly  found  in  favor  of  the  plaintifi*,  both  as  to  the 
bond  fides  of  the  bill  of  sale  and  as  to  the  continued 
change  of  possession  of  the  goods,  the  verdict  for  the 
plaintiff  as  to  all  the  goods  sliould  therefore  stand.  If 
the  defendant  should  succeed  in  his  contention,  then  the 
plaintiff,  after  paying  the  creditors  the  composition  agreed 
on,  would  also  be  obliged  to  give  up  all  the  goods  he  re- 
ceived under  the  bill  of  sale.  It  was  open  to  the  defendant, 
as  soon  as  the  assignment  was  made,  to  put  the  estate  in 
insolvency,  by  Avhich  all  the  creditors  would  have  shared 
alike,  and  the  plaintiff  would  not  have  been  called  upon 
to  pay  the  composition." 

The  defendant  appealed  against  this  decision,  the  reasons 
of  appeal  being  substantially  the  same  as  those  contained 
in  the  rule  nisi  above  mentioned. 

Robinson,  Q.C.,  for  the  appellant,  defendant  below.  The 
assignment  was  void  under  Consol.  Stat.  U.  C,  ch.  26,  sec.  18. 
In  BuTvitt  V.  Robertson,  18  U.  C.  R.  560,  it  is  said  that  the 
assignment  there  was  as  clearly  repugnant  to  that  statute 
"  as  it  would  be  to  confine  the  benefit  of  the  trust  deed  to 
those  creditors  only  who  would  agree  to  make  a  certain 
large  abatement  in  the  amount  of  their  respective  claims." 
Here  the  benefit  is  confined  to  those  creditors  who  will 
accept  40  cents  in  the  $;  and  the  eftect  is  clearly  to  delay 
creditors,  for  nothing  is  to  be  paid  for  a  year.  In  Gottwalls 
V.  Mulholland,  15  C.  P.  62,  the  notes  given  might  be  avail- 
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able  immediately,  which  was  not  the  case  here  :  Titer  v. 
Harrison,  14  C.  P.  449 ;  Hendry  v.  Harty,  9  C.  P.  520 ; 
McMaster  v.  Clare,  7  Grant,  559.  Under  the  Insolvent 
Act  also,  27-28  Vic.  ch.  17,  the  assignment  was  avoided. 
By  sec.  8,  sub-sec.  3,  all  contracts  or  conveyances  made  and 
acts  done  by  a  debtor,  with  intent  fraudulently  to  impede 
or  delay  creditors  in  their  remedies  against  him,  and  with 
the  knowledge  of  the  person  contracting  with  him,  and 
which  have  the  effect  of  impeding  or  delaying  the  credi- 
tors, or  of  injuring  them,  or  any  of  them,  "  are  prohibited 
and  are  null  and  void."  Actual  fraud  is  not  required,  for 
both  by  Common  Law  and  the  Statute  of  Elizabeth  it  was 
a  fraud  to  make  a  conveyance  to  delay  creditors :  Tuer  v. 
Harrison,  14  C.  P.  452,  453.  This  assignment  was  clearly 
intended  to  delay  and  has  the  effect  of  delaying  creditors. 
It  is  true,  as  is  said  by  the  learned  judge  below,  that 
TJiorne  v.  Torrance,  16  C.  P.  445,  18  C.  P.  29,  only  decides 
that  a  conveyance  within  this  section  is  void  as  against 
the  assignee  in  insolvency,  for  the  contest  there  was  with 
him ;  but  the  statute  goes  further.  It  does  not  prohibit 
and  avoid  the  deed  as  against  such  assignee  only,  but  abso- 
lutely. By  the  Chattel  Mortgage  Act,  Consol.  Stat.  U.  C. 
ch.  45,  unregistered  instruments  are  expressly  made  void 
only  as  against  creditors  and  subsequent  purchasers ;  and 
without  such  limitation  they  would  have  been  avoided 
altogether.  There  is  no  limitation  here,  and  whatever 
may  have  been  intended,  therefore,  this  assignment,  under 
which  the  plaintiff  claims,  is  prohibited  and  made  void 
by  statute ;  and  upon  such  an  instrument  no  action  can 
be  founded.  It  is  a  well  known  rule,  that  "  what  is  done 
in  contravention  of  the  provisions  of  an  Act  of  Parliament 
cannot  be  made  the  subject  matter  of  an  action  :"  Langton 
V.  Hughes,  1  M.  &  S.  596  ;  Broom  C.  L.,  4th  ed.,  357.  The 
evidence  as  to  change  of  possession  was  slight :  McLeocl  v. 
Hamilton,.  15  U.  C.  K  141 ;  Foster  v.  Smith,  13  U.  C.  R. 
243 ;  Maulson  v.  Commercial  Bank,  17  U.  C.  R.  30  ;  and 
there  were  many  circumstances  of  suspicion  attending  the 
assignment ;   but  on  these  questions,  if  there  was  any 
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evidence,  it  is  conceded  that  the  court  will  not  interfere 
upon  appeal. 

■  Burton,  Q.O.,  contra.  The  policy  of  the  insolvent  law  is 
not  to  invalidate  assignments  which  are  not  in  accordance 
with  it,  unless  proceedings  are  taken  under  the  Act  for  that 
purpose,  and  such  proceedings  cannot  be  taken  after  three 
months  have  elapsed  from  the  alleged  act  of  insolvency. 
It  was  never  intended  to  defeat  such  an  assignment  as  this 
in  order  to  give  an  individual  creditor  the  whole  property, 
or  to  pay  him  in  full  in  preference  to  the  others.  He  can 
gain  no  advantage  from  the  Act  but  by  coming  in  under  it, 
and  adopting  the  mode  of  distribution  provided  by  it  for 
the  general  benefit  instead  of  that  given  by  the  assign- 
ment he  complains  of  This  assignment,  therefore,  can 
be  attacked  only  under  Consol.  Stat.  TJ.  C.  ch.  26,  and 
the  Chattel  Mortgage  Act.  The  jury  have  found  it  to  be 
bond  fide  upon  evidence  which  fully  justifies  the  verdict, 
and  this  supports  it  as  against  ch.  26.  Gottwalls  v.  Mul- 
holland,  15  CP.  6-2,  cannot  be  distinguished,  and  the  other 
cases  cited  are  in  the  plaintiff's  favour,  not  against  him. 
As  to  the  change  of  possession,  there  was  ample  evidence 
to  go  to  the  jury,  and  their  verdict  here  is  conclusive. 

Wilson,  J. — The  question  which  was  raised  at  the  trial, 
and  again  on  the  motion  for  a  new  trial,  and  disposed  of 
b}^  the  learned  judge  in  discharging  the  rule,  relating  to  a 
quantity  of  goods  bought  by  the  plaintiff  from  merchants 
in  Hamilton,  after  the  delivery  of  the  execution  to  the 
sheriff,  but  in  his  possession  at  the  time  of  the  seizure,  and 
forming  part  of  those  which  were  seized — that  the  plaintiff 
could  not  recover  in  respect  of  these  goods  because  the 
issue  was  whether  the  goods  seized  were,  at  the  time  of 
the  delivery  of  the  writ  to  the  sheriff,  the  property  of  the 
plaintiff  as  against  the  defendant — was  not  argued  before 
us ;  and  we  therefore  take  no  further  notice  of  it  than  to 
say,  that  as  the  proceeding  is  for  the  purpose  of  informing 
the  conscience  of  the  court  in  what  manner  to  order  the 
goods  to  be  disposed  of,  it  is  quite  plain  that  the  learned 
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judge  could  not  on  these  admitted  facts  have  directed  them 
to  be  applied  upon  the  execution. 

As  to  the  other  goods,  to  which  the  plaintiff  claims  a 
title  by  purchase  from  his  son,  the  execution  debtor,  the 
jury  found  there  was  an  actual  and  continued  cha,nge  of 
possession  by  and  after  the  transfer  to  the  plaintiff,  and 
that  it  was  made  on  a  good  consideration,  and  for  the  pur- 
pose of  passing  the  property  in  the  goods  to  the  plaintiff. 

The  facts  fully  warrant  the  finding. 

It  was,  however,  contended  that  the  bill  of  sale  was  still 
invalid,  under  the  18th  section  of  Consol.  Stat.  U.  C.  ch.  26, 
and  that  it  was  absolutely  void  by  the  8th  section  of  the 
Insolvent  Act  of  1864. 

It  is  difficult  to  say  how  an  assignment  of  this  kind — 
pressed  upon  the  plaintiff  for  a  sum  he  was  unwilling  to 
pay,  and  pressed  upon  him  and  adopted  by  all  the  credi- 
tors, who  had  claims  to  the  amount  of  several  thousands 
of  dollars,  the  defendant  alone  resisting,  in  respect  of  a 
claim  which  he  had  for  about  $100  only,  and  by  which  it 
was  provided  that  the  whole  body  of  creditors  should  be 
equally  paid  the  composition,  w^hich  it  was  said  was  a 
favourable  one  for  the  creditors — can  be  said  to  have  been 
done  "  with  intent  to  defeat  or  delay  the  creditors  of  such 
person,  or  with  intent  of  giving  one  or  more  of  the  credi- 
tors Qf  such  person  a  preference  over  his  other  creditors," 
in  violation  of  the  first  mentioned  statute. 

It  is  an  ordinary  composition  deed,  fair  in  every  respect, 
a.nd  beneficial  to  the  creditors,  and  in  which  the  defendant 
was  entitled  to  participate  equally  with  the  rest  of  the 
creditors.  He  desired,  however,  greater  advantages  than 
the  others  had,  and  he  has  justly  failed  in  his  attempt. 

This  defendant  was  probably  aware  that  if  he  had  put 
the  debtor  into  insolvency,  the  majority  in  number  and 
in  value  of  the  creditors,  who  had  accepted  the  compo- 
sition in  question,  could  have  forced  upon  his  acceptance 
the  like  composition  which  they  had  taken  and  he  had 
refused  ;  and  now  he  calls  in  aid  a  statute  which  he  has 
all  along  refrained  from  appealing  to.   If  the  parties  choose 
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to  deal  without  regard  to  the  insolvent  law,  we  do  not 
know  of  any  reason  why  they  may  not  do  so  if  they  please. 

The  lea-rned  judge  correctly  delivered  the  law  in  the 
court  below,  and  in  our  opinion  the  appeal  must  be  dis- 
missed with  costs. 

Morrison,  J.,  concurred. 

Appeal  dismissed  vnth  costs. 


Henry  Waters  and  Mary  Waters  his  Wife  v.  Powers. 

Seduction — Second  marriage  of  mother — Right  of  action — Consol.  Stat.  U. 

C.  ch.  77. 

Declaration  by  H.W.  and  M.W.,  husband  and  wife,  that  defendant  after  the 
Consol.  Stat.  U.  C.  ch.  77,  and  the  death  of  E.  R's  father,  who  was 
the  former  husband  of  M.  W.,  and  during  the  intermarriage  of  the 
plaintiffs,  and  while  E.  E,  resided  with  H.  W.,  seduced  said  E.  R., 
being  the  daughter  and  servant  of  M.  W.,  whereby  M.  W.  lost  her 
services  ;  and  this  action  is  brought  by  M.  W.  as  her  mother,  under 
the  statute,  and  H.  W.  is  joined  for  conformity. 

Held,  following  Mcintosh  v.  Ty hurst,  24  U.  C.  R.  443,  that  the  declara- 
tion was  bad,  for  under  the  circumstances  the  statute  did  not  apply, 
and  the  step-father  should  have  sued  as  at  common  law. 

Declaration.  That  the  defendant  after  the  passing  of 
Consol.  Stat.  U.  C.  ch.  77,  and  after  the  death  of  the  father 
of  Elizabeth  Richardson  hereinafter  named,  which  said 
father  was  the  former  husband  of  the  said  plaintiff  Mary 
Waters,  and  after  the  intermarriage  of  the  above  named 
plaintiffs,  and  during  the  continuance  of  such  marriage^ 
and  while  the  said  Elizabeth  Eichardson  was  residing 
with  the  said  plaintiff  Henry  Waters,  and  before  the 
commencement  of  this  suit,  debauched  ai^d  carnally  knew 
the  said  Elizabeth  Richardson,  then  and  since  being  an 
unmarried  female,  and  daughter  and  servant  of  the  said 
plaintiff  Mary  Waters,  whereby  the  said  E.  R.  became 
pregnant  and  sick  with  child,  and  has  since  been  delivered 
of  it,  and  the  plaintiff  Mary  Waters  thereby  lost  the 
services  of  the  said  said  E.  R.  for  a  long  time,  and  incurred 
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expense  in  and  about  the  nursing  and  taking  care  of  the 
said  E.  R.,  and  this  action  is  brought  by  the  plaintiff  Mary 
Waters,  as  the  mother  of  the  said  E.  R.,  under  the  said 
statute,  and  the  plaintiff  Henry  Waters,  now  husband  of 
the  said  Mary  Waters,  is  joined  in  this  action  for  con- 
formity. 

Plea,  that  the  said  E.  R.  was  not  at  the  time  of  the 
alleged  seduction  tlie  daughter  and  servant  of  the  plaintiffs, 
as  alleged. 

Demurrer  to  the  plea.  J oinder  in  denmrrer,  and  excep- 
tions to  the  declaration. 

Ferguson,  for  the  demurrer.  The  plea  is  bad  for  assum- 
ing to  traverse  that  which  is  not  alleged  in  the  declaration. 
Elizabeth  is  not  stated  to  be  the  daughter  and  servant  of 
the  plaintiffs,  but  the  daughter  and  servant  of  the  plaintiff 
Maiy  Waters.  The  fact  of  being  servant  cannot  be 
traversed  in  this  country  when  a  parent  brings  the  action  : 
McLeod  V.  McLeod,  9  U.  C.  R.  331 ;  Lake  and  wife  v. 
Bemiss,  1  P.  R.  359.  The  declaration  may  be  objectionable, 
according  to  the  decision  of  Smith  and  wife  v.  Crooker,  23 
U.  C.  R.  84. 

Harrison,  Q.C.,  contra.  The  statute  was  passed  to  give 
the  parent  a  remedy  when  the  child  was  living  with 
another  person,  and  while  in  such  service  was  seduced. 
There  was  no  necessity  to  give  any  remedy  to  parents 
when  the  daughter  was  living  with  them  when  she  was 
seduced  ;  they  had  a  right  of  action  at  common  law.  In 
this  case  the  husband  alone  should  have  sued,  for  Elizabeth 
must  have  been  his  servant,  and  he  is  the  one  in  contempla- 
tion of  law  who  has  lost  the  service.  The  mother  of 
Elizabeth  cannot  join  in  the  action  at  all.  The  declaration 
therefore  is  bad  as  under  the  statute,  because  the  act  does  not 
apply,  and  bad  at  common  law  because  the  wife  is  impro- 
perly joined,  and  the  person  seduced  is  alleged  to  be  her 
servant :  Lake  and  luife  v.  Bemiss,  4  C.  P.  430 ;  Cromie 
V.  Skene,  19  C.  P.  328 ;  Smith  and  luife  v.  Crooker,  23  \J. 
C.  R.  84 ;  Mcintosh  v.  Tyhwrst,  23  U.  C.  R.  565  ;  Green 
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and  wife  v.  Wright,  24  U.  C.  K,.  245  ;  Mcintosh  v.  Tyhurst, 
24  U.  C.  R  443. 

The  plea  is  good,  because  the  action  cannot  be  under 
the  statute,  and  therefore  the  fact  of  the  young  woman 
being  the  servant  of  the  plaintiffs  may  be  denied. 

Wilson,  J. — The  question  is,  whether  the  declaration 
shews  a  cause  of  action  vested  in  the  two  plaintiffs  as 
husband  and  wife  for  the  seduction  of  the  wife's  daughter 
by  a  former  marriage,  after  the  intermarriage  of  the  plain- 
tiffs, and  while  the  daughter,  an  unmarried  woman,  was 
living  with  them. 

The  husband,  Henry  Waters,  could  have  brought  this 
action  as  at  the  common  law,  according  to  the  latest 
decision  of  Mcintosh  v.  Tyhurst,  24  U.  C.  R.  443 ;  >and 
according  to  Smith  and  wife  v.  Grooker,  23  U.  C.  R.  84^ 
these  two  plaintiffs  cannot  join  in  the  action  on  the  facts 
disclosed  by  the  declaration. 

In  Whitfield  v.  Todd,  1  U.  C.  R.  223,  the  Chief  Justice 
said  :  "  It  does  not  appear  on  the  record  that  the  Isaac 
Whitfield  suing  here  is  the  husband  of  the  mother,  and  if 
it  did,  the  mother  must  nevertheless  he  joined,  in  order  that 
the  action  might  survive  to  her  in  case  of  her  husband's 
death,  as  being  the  meritorious  cause  of  action"  That 
action  was  in  fact  brought  by  the  Isaac  Whitfield  in  the 
ordinary  common  law  form,  and  the  Chief  Justice,  it  will 
be  seen,  assumes  as  above  that  it  was  so. 

In  Lake  and  wife  v.  Bemiss,  4  C.  P.  430,  the  difiiculty 
of  proceeding  in  a  case  like  the  present  is  stated,  but  it  is 
added,  on  page  433,  that  the  Court  of  Queen's  Bench  in  a 
case  of  Brown  and  wife  v.  Devlin,  in  which  judgment  was 
entered  on  the  14th  August,  1851,  had  refused  to  arrest  the 
judgment. 

Mcintosh  V.  Tyhurst,  as  it  was  at  first  decided  by  the 
court  in  23  U.  C.  R.  565,  corresponded  with  the  opinion 
expressed  in  1  U.  C.  R.  223,  that  the  second  husband  could 
not  sue  alone  within  the  six  months  for  the  seduction  of  his 
wife's  daughter  by  a  former  husband,  but  that  the  mother 
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was  the  proper  person  to  sue  for  the  injury,  her  second 
husband  being  joined  for  the  sake  of  conformity. 

This  last  decision  was,  however,  overruled  by  the  second 
decision  in  the  same  case  in  24  U.  C.  R.  443,  upon  the 
ground  that  "  the  statute  does  not  extend  to  a  case  where 
the  mother,  to  whom  the  statutory  right  of  action  is  only 
given  after  the  death  of  the  father,  marries  a  second  time," 
and  that  the  young  woman  having  been  proved  to  have 
been  residing  at  the  time  of  her  seduction  at  her  step- 
father's, with  whom  the  mother  lived  of  course  as  his  wife, 
could  not  be  said  to  have  been  residing  "  with  another 
person  upon  hire  or  otherwise,  *  *  and  therefore  that 
the  step-father,  whose  servant  she  was,  as  she  resided  in  his 
family  doing  acts  of  service,  can  maintain  this  action  at 
common  law,  unaffected  and  unfettered  by  any  provision 
of  the  statute." 

Both  in  that  case  and  this  the  seduction  of  the  young 
woman  happened  after  the  marriage  of  the  mother  with 
her  second  husband.  I  think  the  decision  is  one  which 
must  be  followed,  because  this  is  not  a  case  in  which  the 
the  mother  can  sustain  an  action  for  the  seduction  of  her 
daughter  while  dwelling  under  the  protection  of  herself 
and  her  step-father.  The  step-father  is  the  proper  person 
to  sue,  and  probably  he  must  sue  as  at  the  common 
law.  After  his  death,  the  same  as  after  the  actual  father's 
death,  the  mother  may  be  at  liberty  to  sue. 

And  yet  this  introduces  a  kind  of  anomaly.  For  it  seems 
strange  that  the  step-father  should  sue,  not  as  in  loco 
pai^entis,  but  strictly  at  the  common  law  as  a  master,  alleg- 
ing and  proving  acts  of  service  as  before  the  passing  of  the 
statute,  and  yet  that  the  mother,  if  the  step-father  die 
within  the  six  months,  may  sue  in  right  of  her  parental 
claim  without  proof  of  loss  of  service  at  all.  And  it  is  also 
strange,  that  if  the  young  woman  be  living  away  from  her 
step-father  and  her  mother  with  another,  and  be  there 
seduced,  that  other  cannot  bring  his  action  for  six  months, 
in  case  the  step-father  happen  to  die  within  that  time, 
and  the  mother  should  exercise  her  right  of  suit  under 
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the  authority  of  the  statute ;  and  yet  this  must  be,  or  else 
on  the  step-father's  death  the  cause  of  action  cannot  pass  to 
the  mother,  but  to  his  personal  representative,  and  so  also 
when  the  daughter  is  living  with  another,  while  the  mother 
is  married  to  a  husband  not  the  father  of  the  young  woman 
seduced,  that  other  must  have  the  immediate  right  of  suit 
in  himself  without  regard  to  the  mother  at  all. 

There  are  difficulties  in  the  wa}^  of  giving  full  effect  to 
the  statute  according  to  the  intention  of  the  legislature. 

In  this  state  of  the  law  I  feel  I  must  follow  the  last 
decision  before  referred  to. 

Judgment  for  defendant,  for  insufficiency  of  the  declara- 
tion. 
« 

Morrison,  J.,  concurred. 

Judgment  for  defendant. 


Kerr  v.  Bearinger. 

Lease — Certainty  of  term — Pleading. 

Delaration  for  overflowing  the  plaintiff's  land,  by  maintaining- a  dam  on 
a  stream  running  through  it,  and  thus  penning  back  the  water. 

Plea — that  one  K.  had  purchased  from  the  Crown,  and  paid  part  of  the 
purchase  money,  and  got  his  receipt  therefor  from  the  Crown  Lands 
Agent,  and  thereby  was  the  owner  of  the  land  mentioned  in  the  decla- 
ration, and  (before  he  conveyed  to  the  plaintiff,  who  claims  under  him) 
by  indenture  demised  to  defendant  and  one  H.  the  part  of  said  land 
then  liable  to  be  overflowed  by  the  mill-pond  of  defendant  and  H.  by 
the  dam  then  erected,  to  hold  so  long  as  the  land  should  be  thence- 
forth occupied  and  overflowed  as  a  mill-pond  ;  and  that  defendant  has 
ever  since  kept  the  water  penned  back,  and  has  occupied  said  land  as 
a  mill-pond,  and  has  kept  the  dam  then  erected  of  the  same  height  as 
it  then  was,  but  no  higher,  which  are  the  trespasses  complained  of. 

Held,  on  demurrer,  a  good  plea :  that  the  term  set  out  in  the  lease 
pleaded  was  sufliciently  certain,  and  K's  estate  to  enable  him  to  make 
the  lease  was  sufficiently  pleaded. 

Declaration — that  the  plaintiff  was  the  owner  and 
possessed  of  a  part  of  lot  15  in  the  ninth  concession  of 
Mornington,  through  which  ran  a  stream,  and  the  plaintiff 


KERR  V.  BEARINGER. 


341 


was  thereby  then  entitled  to  have  the  said  stream  run 
uninterruptedly  through  the  said  land,  except  as  herein- 
after mentioned,  and  to  the  full  and  free  use  of  his  said 
land,  without  its  being  further  overflowed  by  the  said 
stream  than  might  be  occasioned  by  a  mill-dam  erected, 
maintained  and  used  by  the  defendant  upon  the  said 
stream,  below  the  said  land,  and  upon  the  land  of  the 
defendant,  and  penning  back  the  waters  of  the  said  stream, 
but  only  so  far  as  would  be  occasioned  by  the  waters  of 
the  said  mill-dam  at  a  height  or  head  of  water  not 
exceeding  eight  feet  at  the  mill  erected  at  the  said  dam, 
or  by  any  flood  or  any  other  natural  extraordinary  rising 
or  overflowing  of  its  banks  by  the  said  stream  or  river. 
Yet  the  defendant,  well  knowing,  &c.,  but  contriving, 
&;c.,  maintained  the  said  dam  at  a  greater  height  or  head  of 
water  at  the  said  mill  than  eight  feet,  to  wit,  at  the  height 
or  head  of  nine  feet  six  inches,  at  the  said  mill,  thereby 
penning  and  driving  back  the  waters  of  the  said  stream 
upon  the  plaintifi''s  land  further  and  deeper  than  would 
and  ought  to  have  been  occasioned  by  the  same  being  kept 
at  a  height  or  head  of  water  not  exceeding  eight  feet,  as 
aforesaid. 

Fourth  plea,  that  before  the  cammitting  of  the  said  tres- 
passes alleged  William  Kimpson  had  purchased  from  the 
Crown,  and  paid  a  portion  of  the  purchase  money,  and  got 
from  the  Crown  Land  Agent  his  receipt  therefor,  and  there- 
by was  the  owner  and  possessed  of  the  lands  and  premises 
in  the  declaration  mentioned,  and  (before  he  assigned  or 
conveyed  the  same  to  plaintiff",  who  claims  under  him)  by 
an  indenture  bearing  date  the  80th  January,  18G2,  demised 
to  the  defendant  and  one  Valentine  Hylliard  the  part  or 
portion  of  the  said  lands  then  liable  to  be  overflowed  by 
the  mill-pond  of  the  said  defendant  and  Hylliard,  by  reason 
of  the  dam  then  erected  across  the  said  river  or  stream,  to 
have  and  to  hold  the  same  as  tenants  in  common  so  Ion as 
the  same  should  be  thenceforth  occupied  and  overflowed 
as  a  mill-pond.  And  the  defendant  says,  that  by  virtue  of 
that  demise  he  penned  and  dammed  back  the  waters  of  the 
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said  river  or  stream,  and  he,  the  defendant,  has  ever  since 
kept  them  penned  and  dammed  back,  and  occupied  the  said 
lands  as  a  mill-pond,  and  has  kept  the  dam  then  erected 
across  the  said  stream  or  river,  as  aforesaid,  of  the  same 
height  as  it  then  was,  but  no  higher,  whereby  the  said 
lands  and  premises  in  th^  said  declaration  alleged  to  have 
been  overflowed  and  submerged  were  overflowed  and  sub- 
merged by  the  defendant  in  his  own  right,  but  not  other- 
wise; and  these  are  the  same  supposed  trespasses  and 
wrongs  in  the  said  declaration  by  the  plaintiff  complained  of 
Demurrer — that  the  said  plea  does  not  allege  that  the 
said  William  Kimpson  therein  mentioned  was  the  owner 
of  a  sufficient  or  any  estate  in  the  lands  and  premises 
mentioned  in  the  declaration  to  enable  him  to  make  an 
operative  demise  thereof,  as  is  attempted  to  be  set  up  by 
the  said  plea  :  that  the  said  plea  does  not,  as  it  should, 
allege  that  the  plaintiff  had  any  notice  whatever  of  the  said 
alleged  demise ;  and  does  not  properly  set  out  any  demise 
of  the  said  lands  and  premises. 

McGulloch,  for  the  demurrer. 
Idington,  contra. 

Morrison,  J. — On  the  argument  the  principal  objection 
urged  in  support  of  the  demurrer  was,  that  the  title  pleaded 
being  that  of  a  lease,  the  term  set  out  was  so  uncertain 
that  it  was  void,  and  the  plaintiff  was  not  estopped  by  it. 
No  authority  was  cited.  It  is  certainly  difficult  clearly 
to  say  what  title  the  defendant  sets  up ;  whether  under 
an  indenture  of  grant  or  lease.  The  word  demise  may 
be  applied  to  an  estate  in  fee  or  for  a  term  for  life, 
or  of  years,  and  it  is  used  in  writs  for  any  estate  :  2  Inst. 
483.  It  is  commonly  used,  however,  as  denoting  a  lease  for 
a  term  of  years,  and  in  feuch  a  lease  it  implies  an  absolute 
covenant  for  the  lessee's  quiet  enjoyment  during  the  term. 
In  this  plea  we  must  take  it  to  import  a  lease,  and  then 
the  only  question  is,  whether  it  is  void  for  uncertainty  by 
reason  of  the  term  stated  in  the  plea  being  for  so  long  as 
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the  land  demised  should  be  occupied  and  overflowed  as  a 
mill-pond. 

In  SliepparcVs  Touchstone  275,  it  is  laid  down :  "  But 
here  note,  in  all  these  cases  of  uncertain  leases  made  with 
such  limitations  as  aforesaid,  as  until  such  a  thing  be  done, 
or  so  long  as  such  a  thing  continues,  &c.,  that  if  livery  of 
seisin  be  made  upon  them  (or  if  the  thing  be  in  grant,  and 
there  be  a  deed)  they  may  be  good  leases  for  life  determin- 
able on  their  contingents,  albeit  they  be  no  good  leases  for 
years."  Now  here  the  thing  lies  in  grant,  and  there  is  a 
deed,  for  the  plea  says  the  demise  was  by  indenture.  We 
therefore  think  the  defendant  is  entitled  to  our  judgment. 

As  to  the  objection  that  the  defendant  does  not  shew 
that  Kimpson  had  a  sufficient  estate  to  enable  him  to  make 
an  operative  demise ;  on  the  trial  the  defendant  must  be 
prepared  to  shew  a  sufficient  title.  The  plea  shews  that 
both  plaintiff  and  defendant  claim  under  the  same  title, 
and  as  special  demurrers  are  abolished,  we  mast  assume 
that  the  indenture  pleaded  imports  a  valid  one  to  support 
the  defence  set  up  by  the  plea. 

Wilson,  J.,  concurred. 

Judgment  for  defendant 
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Davis  v,  Henderson. 

Ejectment — Statute  of  Limitations — Possession  under  defective  title.  ' 

Where  a  hondjide  purchaser  claims  a  whole  lot;  of  which  a  portion  is 
cleared,  under  a  title  which  turns  out  to  be  defective,  and  while 
cultivating  such  portion  treats  the  wild  and  uncultivated  part  as 
owners  under  such  circumstances  usually  do,  there  is  evidence  to  go 
to  a  jury  to  sustain  his  title  by  possession  to  the  whole. 

In  this  case  the  grantee  of  the  Crown  died  in  1838,  having  by  his 
will  devised  to  his  wife  his  personal  property  only.  Supposing  that 
it  passed  the  real  estate  also,  she  registered  the  will,  leased  this  land, 
one  hundred  acres,  and  received  the  rents  until  1843,  when  she  sold  it 
for  its  full  value  to  one  L.,  who  sold  to  defendant  in  the  following  year, 
there  being  then  about  thirty-five  acres  cleared.  Defendant  took  pos- 
session on  his  purchase,  built  a  hOuse,  and  had  occupied  it  ever  since, 
having  cleared  about  twenty  acres  more.  The  heir-at-law  of  the 
patentee,  who  was  six  years  old  when  his  father  died,  brought  eject- 
ment in  1868,  so  that  the  statute  had  clearly  run  against  him  as  to  all 
of  which  there  had  been  possession. 

The  jury  found  that  defendant  had  held  possession  of  the  whole  one 
hundred  acres  for  more  than  twenty  years. 

Held,  that  such  verdict  was  warranted,  and  that  the  plaintiff  could  not 
recover. 

Per  Morrison,  J. — Payment  of  taxes  on  the  whole  is  an  important  fact 
in  such  a  case. 

Ejectment  for  the  west  half  of  lot  21,  in  the  6th  con- 
cession of  Nissouri  West.  The  action  was  commenced  on 
the  24th  October,  1868. 

The  plaintiff  claimed  title  as  the  heir-at-law  of  Robert 
Davis,  deceased,  the  patentee  of  the  Crown. 

Defendant  claimed  under  a  bargain  and  sale  to  himself 
from  James  Laird,  who  derived  title  from  Eosina  Davis,  as 
widow  and  devisee  of  the  said  Robert  Davis;  and  he 
claimed  also  by  length  of  possession. 

The  cause  was  tried  at  the  last  Spring  Assizes  at  London, 
before  David  J ohn  Hughes,  Judge  of  the  County  Court  of 
the  County  of  Elgin,  in  the  place  of  the  late  Mr.  Justice 
John  Wilson. 

The  patent  for  the  west  and  east  halves,  being  the  whole 
lot,  was  produced,  dated  28th  January,  1837,  to  Robert 
Davis. 

The  will  of  the  patentee  was  also  proved,  dated  30th  May 
1838,  by  which  he  bequeathed  to  his  wife,  Eosina  Davis,  "  all 
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my  personal  estate,  goods  and  chattels,  whatsoever  and 
wheresoever,  of  what  nature,  kind,  and  quality  the  same 
may  be,  after  payment  of  my  debts  and  funeral  expenses." 
Registered  29th  November,  1888. 

Rosina  Davis,  by  deed  of  the  3rd  January,  1843,  in 
consideration  of  £125,  conveyed  the  land  in  question  to 
James  Laird  in  fee.    Registered  10th  January,  1843. 

James  Laird,  by  deed  dated  14th  November,  1844,  con- 
veyed to  defendant,  for  the  consideration  of  £150.  Regis- 
tered 20th  November,  1844. 

On  the  15th  May,  1840,  James  Henderson,  by  a  memor- 
andum in  writing,  granted  a  piece  on  the  south-west 
comer  of  lot  No.  21,  to  the  trustees  of  the  school  district 
in  which  said  lot  is  situated,  for  a  school-house. 

The  evidence  shewed  that  Robert  Davis,  the  patentee, 
and  his  wife  lived  on  the  land  in  his  lifetime.  He  died  on 
the  4th  July,  1838,  when  the  plaintiff,  who  was  his  eldest 
son,  was  about  seven  years  old. 

The  place  was  rented  to  one  Gibson  by  Robert  Davis  before 
he  died,  and  after  his  death  Gibson  continued  in  possession 
for  two  or  three  years.  Rosina  Davis  rented  out  the  place 
after  her  husband's  death.  There  were  thirty-five  acres  of 
the  whole  two  hundred  acre  lot  cleared  in  Davis's  lifetime, 
at  the  north-east  corner  of  the  west  one  hundred  acres. 
The  rest  was  in  a  state  of  nature,  and  without  fences. 

Rosina  Decker,  the  widow  of  Robert  Davis,  said,  "I 
possessed  the  property  by  a  will  from  my  deceased  hus- 
band. I,  supposing  the  land  was  given  to  me  by  my 
husband,  leased  the  land  to  Mr.  Gibson.  Gibson  was  in 
possession  four  years.  I  sold  it  afterwards  to  Mr.  Laird. 
I  rented  the  one  hundred  acres  to  Gibson  that  had  the 
clearing.  The  other  one  hundred  acres  had  been  sold  at 
that  time.  I  never  took  the  property  into  my  possession, 
but  put  it  into  the  possession  of  my  brother,  who  took 
charge  of  it  for  my  sons.  I  never  got  one  cent  of  the 
money  for  my  own  benefit ;  it  was  all  applied  for  the 
benefit  of  my  three  eldest  sons.  ^We  got  our  fire-wood  any 
where  we  thought  proper.  The  plaintiff  was  born  on  the 
14th  October,  1832." 
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James  Wilkie  said,  "  When  Gibson  left,  defendant  took 
possession,  and  he  has  been  there  ever  since.  He  claimed 
to  be  the  owner  of  it  ever  since  he  went  there.  He  built 
the  present  dwelling  house  on  the  lot  eighteen  years  ago. 
Now  there  are  about  fifty-five  acres  cleared." 

There  was  other  evidence,  going  to  shew  that  Laird  and 
defendant  after  him  had  treated  the  woodland  as  their 
own,  getting  rails  and  fire- wood  from  it,  and  protecting  it 
against  trespassers. 

The  learned  judge  directed  the  jury  : 

1.  That  the  statute  began  to  run  against  the  plaintifi' 
from  the  time  there  was  a  possession  adverse  to  his  right, 
provided  such  possession  was  continuous,  and  the  party 
holding  possession  claimed  to  be  owner,  or  exercised  acts 
of  ownership  over  the  land. 

2.  That  adverse  possession  need  not  be  by  one  person,  but 
it  may  be  by  a  succession  of  persons,  provided  there  is  that 
necessary  continuity  of  possession  from  one  to  the  other. 

3.  That  as  against  the  plaintifi",  a  twenty  years'  adverse 
possession  would  not  be  available  to  defendant,  provided 
the  plaintifi"  brought  his  action  within  ten  years  after  he 
attained  the  age  of  twenty-one. 

4.  That  there  was  a  difierence  between  a  man  entering 
on  land  as  a  squatter,  and  one  entering  under  a  deed.  In 
the  case  of  a  squatter,  it  was  not  to  be  presumed  his  pos- 
session was  adverse  to  the  rightful  claimant  to  more  than 
he  was  proved  to  have  actually  occupied,  and  the  pre- 
sumption then  as  to  the  rest  was  in  favour  of  the  rightful 
claimant;  while  in  the  case  of  the  man  claiming  by  deed, 
it  was  competent  for  the  jury  to  presume  the  occupant 
really  took  possession  of  all  under  his  deed  that  the  deed 
described,  or  of  all  that  the  person  under  A^hom  he  claimed 
exercised  acts  of  ownership  over,  and  he  might  be  presumed 
to  have  taken  possession  of  all  his  deed  described. 

5.  That  the  cutting  of  fire  wood  and  timber,  fencing  in 
fields,  making  roads  in  the  woods,  putting  up  gates,  stopping 
people  from  passing  through  parts  of  the  lot,  or  agreeing 
to  sell  a  part  of  the  land,  and  all  such  acts,  were  acts  which 
the  jury  might  consider  as  evidence  of  adverse  possession 
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of  the  whole  lot  or  parts  of  it,  and  which  they  might  con- 
sider as  aids  towards  their  verdict  for  either  party. 

Scatcherd,  for  the  plaintiff,  objected  to  the  charge,  con- 
tending that  the  jury  should  have  been  told  that  there  must 
have  been  some  visible  and  continued  acts  of  ownership 
over  the  part  that  had  not  been  enclosed  for  twenty  years. 

The  learned  judge  called  the  jury  back,  and  directed 
them  further : 

6.  That  the  widow  would  be  entitled  to  dower,  and  they 
should  say  whether  the  deed  she  made  to  Laird  was  in  the 
exercise  of  her  right  as  to  dower,  and  if  so,  that  the  deed 
could  not  be  construed  as  an  act  adverse  to  the  plaintiff's 
right ;  and  that  the  acts  of  the  defendant,  and  of  those  under 
whom  he  claimed,  must  have  been  visible  and  continuous 
acts  :  that  such  acts  might  be  by  clearing  fields  and  culti- 
vating them,  and  by  reaping  the  crops,  and  they  would  be 
sufficiently  continuous  and  visible  to  make  an  adverse 
possession,  if  open  and  visible  to  the  neighbours. 

7.  That  as  to  the  wild  land,  the  cutting  of  timber,  for- 
bidding others  to  cut  it,  and  such  acts  from  time  to  time,  if 
continuous,  were  acts  from  which  the  jury  were  to 
say  whether  or  not  there  had  been  a  visible  and  continuous 
exercise  of  acts  of  ownership.  He  left  it  to  the  jury  as  a 
fact,  from  the  evidence,  to  say  what  was  the  case  here. 

If  such  acts  were  done  with  regard  to  the  whole  lot  for 
twenty  years,  they  were  directed  to  find  for  the  defendant ; 
and  if  only  for  part,  to  find  for  defendant  for  such  part, 
and  for  the  plaintiff  for  the  remainder. 

Mr.  Scatcherd  objected  again,  after  the  jury  had  retired, 
that  the  learned  judge  should  have  told  the  jury  that 
defendant  could  not  succeed  except  as  to  that  part  of  the 
land  which  was  fenced  and  enclosed  or  cleared  for  twenty 
years  before  suit,  and  that  an  appointment  of  a  care-taker, 
unless  he  acted  under  defendant's  appointment,  was  not 
any  evidence  of  possession  of  unenclosed  land. 

Magee,  counsel  for  defendant,  objected  to  the  charge, 
that  the  learned  judge  should  have  told  the  jury  that  it 
made  no  difference  that  Mrs.  Davis  meant  only  to  assign 
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her  right  to  dower,  so  long  as  her  vendee  believed  he  pur- 
chased the  fee  simple. 

By  consent  of  both  parties  the  learned  judge  submitted 
to  the  jury  five  questions  in  writing,  to  find  specially  ;  and 
it  was  agreed  that  according  to  such  finding  a  verdict 
should  be  entered,  subject  to  the  right  of  the  party  against 
whom  it  was  entered  to  move  against  it,  and  for  the  court 
to  direct  how  the  verdict  should  be  according  to  the  law 
and  evidence,  with  the  power  to  draw  such  inferences 
of  fact  as  a  jury  might  draw. 

The  questions  were  :                        The  answers  were: 
1.  Has  the  defendant  or  those  under  f 
whom  he  claims  held  and  taken  possession  j    p    ,  ,  • 
of  the  whole  100  acres  for  20  years  before-^    ^-ossession  ol 
^1.  -   o^xi.  /-\_j._T        1000  1  1  the  whole. 


October,  1868,  or  if  not,  how 


the  24th 
much  ? 

2.  Did  Mrs.  Davis,  the  widow,  exercise  f  In  her  own 
acts  of  ownership  over  the  land  in  her  right,  from  the 
own  right,  independently  of  the  plaintiff's  ■<(  death  of  her 

husband  until 
she  sold. 


In  her  own 
right. 


40 


interest,  and  if  so,  from  what  period  and 
for  how  long  ? 

.  3.  Did  Mrs.  Davis  let  to  Gibson  after 
her  husband's  death  in  her  own  right,  or 
as  the  natural  guardian  of  her  son,  or  in-< 
his  right  and  that  of  the  children,  apart 
from  any  right  of  her  own  ? 

4.  How  much  and  what  part  of  the  land  f 
was  cleared,  or  fenced  and  enclosed,  on  the  1  About 
24th  October,  1848,  and  how  much  and  ]  acres, 
what  part  on  the  24th  October,  1868  ?  ( 

5.  Did  defendant  and  those  under  whom 
he  claims  exercise  visible  and  continuous 
acts  of  ownership  over  the  whole  un- 
cleared and  unenclosed  portion  of  the  land- 
for  twenty  years  before  the  24th  October, 
1868,  arid  if  only  of  a  part,  what  part 
thereof? 

And  the  jury  thereupon  found  a  verdict  for  defendant. 

In  Easter  Term  last  John  Paterson  obtained  a  rule 
calling  on  defendant  to  shew  cause  why  the  verdict  should 
not  be  set  aside  and  a  verdict  entered  for  the  plaintiff,. 


Yes. 
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pursuant  to  the  leave  reserved,  for  the  whole  or  such 
portion  of  the  land  in  question  as  the  court  might  on  the 
law  and  evidence  think  the  plaintiff  entitled  to — on  the 
grounds  th*at  the  verdict  was  contrary  to  law  and  evidence, 
in  this,  that  the  plaintiff's  title  was  proved,  and  the  only 
title  of  defendant  was  by  length  of  possession,  and  the 
evidence  shewed  that  there  had  been  no  actual  possession 
of  at  least  a  great  portion  of  the  land  in  question  by 
defendant,  or  by  those  from  whom  he  claimed,  for  the  full 
period  of  twenty  years  next  before  the  commencement  of 
this  suit.  And  for  misdirection  of  the  learned  judge,  in 
telling  the  jury  that  possession  of  one  part  of  the  land 
drew  with  it  the  whole  of  the  remainder  of  the  land ;  or 
why  a  new  trial  should  not  be  granted  on  the  grounds 
aforesaid. 

In  this  term  Moss  shewed  cause.  The  plaintiff  was 
born  on  the  14th  October,  1832.  His  father  died  on  the 
4th  July,  1838.  The  plaintiff  became  of  age  on  the  14th 
October,  1853.  He  had  only  ten  years  after  attaining 
twenty-one,  that  is,  until  the  14th  October,  1863,  within 
which  to  bring  his  action ;  and  he  did  not  bring  it  till 
the  24th  of  October,  18G8.  The  period  of  limitation 
was  therefore  proved  plainly  against  him.  The  contest 
at  the  trial  was  not  on  this  point,  but  whether  the 
possession  which  the  defendant  and  those  under  whom 
he  claimed  had,  was  a  possession  of  the  cleared  and 
enclosed  portions  of  the  land  only,  or  of  the  wood  and 
unenclosed  land  as  well ;  and  the  jury  after  a  very  full 
direction  found  a  possession  of  the  entire  hundred  acres 
against  the  plaintiff.  This  verdict  upon  the  evidence 
was  clearly  right,  and  sanctioned  by  the  authorities : 
McDonell  v.  Rattray,  7  U.  C.  R.  321;  Hunter  v.  Farr, 
23  U.  C.  R.  327  ;  Dundas  v.  Johnston,  24  U.  C.  R  547 ; 
Heyland  v.  Scott,  19  C.  P.  1G5. 

Harrison,  Q.  C,  supported  the  rule.  Actual  occupation 
of  forty  acres  only  cannot  be  held  to  have  been  con- 
structive occupation  of  the  other  sixty  acres  of  wild  land 
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of  the  half  lot.  There  is  no  difference  in  this  respect 
whether  defendant  held  possession  by  colour  of  right  or 
as  a  mere  trespasser.  There  was  therefore  misdirection  by 
the  learned  judge  on  this  point :  Young  v.  Elliott,  25  U.  C- 
R.  330  ;  Low  v.  Morrison,  14  Grant,  192  ;  Wishart  v.  Cook, 
15  Grant,  239.  The  verdict  may  be  apportioned  :  McNab 
V.  Stewart,  15  C.  P.  189. 

Wilson,  J. — The  right  of  this  plaintiff  as  heir-at-law  of 
his  father,  Robert  Davis,  to  this  land  accrued  to  him  at  the 
time  of  his  father's  death,  which  was  on  the  4th  of  July, 
1838.  The  plaintiff  was  then  not  quite  six  years  old.  He 
had  twenty  years  froni  the  time  at  which  his  right  first 
accrued — that  is,  twenty  years  from  the  4th  of  July,  1838, 
— to  bring  his  action. 

But  inasmuch  as  he  was  when  his  right  first  accrued 
under  the  disability  of  infancy,  he  was  allowed  the  further 
period  of  ten  years  next  after  the  time  when  he  came  of 
full  age,  which  was  ten  years  next  after  the  14th  of 
October,  1853,  or  until  the  14th  of  October,  1863,  within 
which  to  bring  his  action. 

He  did  not  do  so.  He  is  therefore  plainly  barred  by 
the  statute,  if  there  has  been  a  possession  against  him  of 
more  than  twenty  years  at  any  time  before  the  commence- 
ment of  this  suit ;  that  is,  twenty  years  before  the  24th  of 
October,  1868. 

Now  unquestionably  there  has  been  such  a  possession 
so  far  as  respects  the  cleared  or  enclosed  portion  of  the  land, 
because  of  that  part  there  has  been  actual  continued  occu- 
pation and  enjoyment  as  of  right  and  by  colour  of  title, 
though  not  by  a  perfect  paper  title. 

The  question  between  the  parties  relates  to  the  wild  or 
unenclosed  portion  of  the  half  lot. 

The  plaintiff"  asserts  that  the  possession  required  to  bar  his 
legal  title  to  it  must  be  an  actual  occupation,  by  cultivation, 
enclosure,  or  some  other  act  or  series  of  acts,  continued  over 
it  visibly  and  notoriously  for  a  period  of  twenty  years,  and 
that  claiming  the  whole  half  lot  by  a  deed  of  it,  though 
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founded  on  purchase  and  payment,  believing  the  title  to  be 
good,  and  entering  upon  the  land  with  intent  to  assert  title 
to  the  whole  of  it,  and  cultivating  all  that  was  fit  for  cul- 
tivation, and  clearing  most  of  it,  as  he  pleased,  and  cutting 
wood  over  it,  excluding  others  from  it,  and  using  it  gene- 
rally just  as  absolute  owners  commonly  do  use  their  wild 
lands,  is  not  such  a  possession  which  can  in  law  be  deemed 
to  deprive  the  owner  of  the  legal  title  of  his  right  of  pro- 
perty and  of  action. 

The  statute  enacts  that  "  No  person  shall  make  an  entry 
or  distress,  or  bring  an  action  to  recover  any  land  or  rent, 
but  within,"  the  periods  mentioned  in  the  act ;  and  at  the 
determination  of  the  period  limited  by  the  act,  the  right 
and  title  of  such  person  to  the  land  or  rent  shall  be  extin- 
guished :  Consol.  Stat.  U.  C.  ch.  88,  sees.  1,  16. 

In  many  respects  the  plaintiff  cannot  complain  of  the 
learned  judge's  direction  to  the  jury,  or  ruling  during 
the  trial.  He  excluded  the  last  will  and  testament  of 
Robert  Davis  from  being  admitted  as  evidence,  even 
though  it  was  more  than  thirty  years  old,  because  it  related 
to  personalty  only,  and  because  probate  was  the  proper 
way  of  proving  it.  The  rule  as  to  the  thirty  years  applies 
to  deeds,  wills  as  to  realty,  and  to  all  written  instruments, 
and  the  rule  as  to  probate  is  only  when  ne  unques  executor 
is  pleaded.  Here  the  character  of  any  one  as  to  the 
executorship  was  not  in  question. 

So  also  the  learned  judge  throughout  required  that  the 
possession  to  be  proved  to  oust  the  plaintiff  should  have 
been  an  adverse  possession;  while  the  Act  of  1834  had 
practically,  in  most  cases,  put  an  end  to  such  a  doctrine, 
because  it  occasioned  such  subtleties  and  difficulty  as  almost 
to  do  away  with  the  true  effect  of  the  statute  altogether ; 
and  there  was  no  reason  to  treat  the  defendant's  pos- 
session as  anything  else  than  plainly  adverse  to  the  plaintiff; 
and  the  learned  judge  apparently  required  that  the  defend- 
ant's possession  should  have  been  continuous  with  the 
previous  possession  of  others  and  connected  with  them. 

Now  this  rule  applies  with  great  force  and  it  appears  to 
me  to  plaintiffs  only,  for  they  cannot  claim  a  prescriptive 
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title  where  there  is  no  continuous  assertion  and  connec- 
tion of  title  one  under  and  from  the  other,  but  are  all  mere 
independent  trespassers;  while  a  succession  of  trespassers 
will  defeat  the  plaintiff's  claim  whose  title  has  been 
extinguished  by  twenty  years'  dispossession :  Doe  dem 
Burrough  v.  Reade,  8  East  353 ;  Doe  dem.  Goody  v.  Carter, 
9  Q.  B.  863,  where  defendant  successfully  resisted  the 
plaintiff's  action,  though  she  failed  when  she  sued  as 
plaintiff  in  Doe  dem.  Carter  v.  Barnard,  13  Q.  B.  945  ; 
AsJier  and  wife  v.  Whitelock,  L.  R.  1  Q.  B.  1. 

On  the  chief  point  now  under  consideration  the  learned 
judge  directed  the  jury  fully  and  fairly,  and  he  could  not 
have  told  them,  as  the  plaintiff's  counsel  contended  that 
he  should,  "  that  defendant  could  not  succeed  except  as  to 
that  part  of  the  land  which  was  fenced  and  enclosed  for 
twenty  years  before  suit." 

I  think,  although  the  learned  judge  drew  a  marked 
distinction  between  the  position  and  rights  of  a  squatter 
as  opposed  to  that  of  a  person  claiming  a  right  which  he 
believes  and  asserts  he  has,  and  upon  which  he  enters  and 
occupies,  there  was  no  misdirection,  for  he  put  the  defend- 
ant's claim  upon  its  proper  basis.  He  may  perhaps  have 
not  gone  far  enough  in  favour  of  the  squatter,  as  he 
certainly  did  not  so  far  as  he  made  adverse  possession  any 
part  of  the  enquiry,  but  because  he  did  not,  that  by  no 
means  made  a  misdirection  as  to  the  plaintiff  on  the  facts 
of  the  case. 

All  that  was  complained  of  on  the  score  of  misdirection 
was  remedied  on  the  spot,  excepting  as  to  the  part  of  his 
charge  before  mentioned  relating  to  the  wild  land,  and  in 
that  respect  it  is  clear  there  was  no  misdirection. 

The  question  then  really  is,  do  the  facts  proved  at  the 
trial  entitle  the  defendant  to  retain  his  verdict  in  respect 
of  the  wild  land  ? 

In  Doe  McDonell  v.  Rattray,  7  U.  C.  R.  321,  it  is  said, 
p.  32G,  "  It  must  be  an  actual  occupation  to  the  exclusion  of 
the  true  owner  which  enables  the  statute  to  operate  in  bar 
of  the  true  title,  and  such  bar  will  only  apply  to  the  part 
of  the  property  occupied.   *   *    If  he  was  residing  on  part 
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of  the  lot  under  a  title  valid  or  otherwise  to  the  whole,  so 
that  we  could  clearly  see  he  was  claiming  the  whole,  the 
case  would  be  different." 

And  in  Hunter  v.  Farr,  23  U.  C.  327,  it  is  said  by  the 
Chief  J ustice,  "  I  do  not  say  what  may  be  the  effect  of 
continuous  acts  of  ownership  over  the  residue,  though 
unenclosed  or  uncleared." 

In  Heylancl  v.  Scott,  19  C.  P.  165,  172,  the  present 
learned  Chief  Justice  of  that  court  refers  to  two  cases  in 
which  this  court  did  not  require  "actual  enclosing  and 
fencing  "  to  constitute  a  proper  possession  of  wild  land  to 
bar  the  true  owner ;  and  he  himself  said,  "  We  are  not 
prepared  to  hold  that  unenclosed  wood-land  in  this  country 
can  never  be  the  subject  of  a  twenty  years'  possession.  If 
fencing  and  cultivating  can  alone  constitute  a  possession, 
then  title  to  open  wood-land  can  never  be  acquired  against 
the  true  owner.  To  put  an  extreme  case  :  if  a  man  posted 
care-takers  or  sentries  every  day  to  patrol  the  bounds  of 
an  unfenced  lot,  rigidly  driving  off  all  trespassers,  and  thus 
preserving  the  whole  for  the  exclusive  use  of  their  employer, 
could  it  still  be  said  that  twenty  years  of  such  proceedings 
would  not  bar  the  true  owner  ?  If  this  can  confer  a 
possessory  title,  then  the  question  becomes  one  only  of 
degree." 

The  term  "  possession  "  has  no  definite  meaning.  Erie, 
J.,  in  Stevenson  v.  Neimham,  17  Jur.  600,  said  "  Possession 
has  a  hundred  different  meanings."  And  there  can  be  no 
doubt  that  that  is  so. 

There  may  be  mere  naked  possession,  as  that  of  a  wrong- 
doer or  finder ;  or  that  possession  which  property  or  the 
right  of  property  draws  to  it,  and  which  is  available  to  the 
owner  while  he  may  be  miles  away  from  his  property  ;  or 
that  possession  which  in  law  one  was  deemed  to  have  when 
seisin  was  delivered  of  one  parcel  in  the  name  of  it  and 
all  the  other  parcels  which  lay  in  the  same  county ;  or 
that  possession  which  passes  without  entry  under  a 
bargain  and  sale ;  or  that  possession  which  the  owner  of 
the  soil  qf  a  highway  may  still  have  in  the  soil,  though  he 
45 — VOL.  XXIX  u.c.R. 
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has  parted  with  the  easement  of  travel  upon  it,  and  though 
he  may  never  enter  on  it  himself ;  or  where  no  dedication 
has  been  made  of  the  highway,  but  travel  is  permitted 
upon  it  by  sufferance  of  the  owner,  who  preserves  his 
entire  interest  in  the  soil,  and  his  control  over  the  use  of 
it  for  travel,  by  yearly  putting  up  a  bar  or  doing  some 
other  act  in  contravention  of  the  public  right  and  as 
evidence  of  his  own  ;  or  that  possession  which  the  landlord 
has  by  his  tenant,  the  bailor  by  the  bailee,  the  trustee  by 
the  cestui  que  trust,  the  master  by  the  servant.  There  is 
the  possession  also  of  the  sheriff  who  levies,  or  of  the 
bailiff  who  distrains ;  the  possession  of  shares  in  an  incor- 
porated company;  the  possession  of  water  or  gas-pipes  laid 
in  the  soil  of  another;  the  possession  of  different  incorporeal 
hereditaments  and  mere  easements ;  and  the  possession  of 
a  vote  or  of  an  office ;  and  many  other  kinds  of  possession, 
which  might  be  multiplied,  and  which  differ  from  each 
other  in  kind,  in  character,  and  in  degree,  and  which  in  no 
sense  bear  that  meaning  of  possession  which  is  popularly 
or  loosely  attached  to  the  expression.  There  is  possession 
of  the  watch  which  one  carries,  of  the  house  he  lives  in,  of 
the  field  he  works,  of  the  wild  land  attached  to  his  lot,  and 
of  the  vacant  lot  which  he  may  have  in  a  different  town- 
ship. The  possession  of  these  properties  is  different  in  kind. 
But  if  the  possession  which  is  had  of  them  be  such  a  pos- 
session which  they  are  respectively  capable  of,  and  such  a 
possession  which  people  generally  have  of  them,  then  the 
possession  which  the  person  has  of  the  vacant  lot,  from 
which  he  is  distant,  is  just  as  good  a  possession  in  law  as 
that  which  he  has  of  the  watch  on  his  person. 

It  is  certain  that  the  defendant  might  have  been  sued  in 
ejectment  for  having  taken  possession  of  the  whole  half 
lot  at  any  time  after  he  had  entered  upon  the  land,  just  as 
he  has  been  sued  in  the  present  action  as  a  person  who  "  is 
entitled  to  defend  the  possession  of  the  land."  When,  it 
may  be  asked,  did  he  become  entitled  to  defend  the  posses- 
sion of  the  land  ?  No  change  in  his  possession  has  been 
made  of  late  years. 
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It  may  be  said  the  plaintiff  is  at  liberty  to  treat  him  at 
his  election  as  in  possession  of  the  whole,  for  "  wrong  is 
unlimited,  and  ravens  all  that  can  be  gotten,"  Hob.  823. 
But  if  he  can  treat  him  now  as  in  possession  of  the  whole, 
so  he  could  have  treated  him  long  ago  as  in  possession  of 
the  whole,  for  there  was  just  as  much  reason  to  treat  him 
then  as  there  is  now  of  ravening  all  that  can  be  gotten. 

What  is  there  to  be  done  to  constitute  possession  of  wild 
land  ? 

If  the  rightful  owner  enter  upon  any  part  of  it,  he  enters 
in  law  upon  the  whole  of  it.  If,  after  such  entry,  another 
forcibly  turns  him  off  and  keeps  him  off  for  twenty  years, 
and  during  all  that  time  the  wrong-doer  lives  on  the  land, 
and  cultivates  as  much  of  it  as  he  requires,  but  leaves  the 
half  of  it  in  a  state  of  nature,  is  not  this  extrusion  evi- 
dence, without  more,  of  a  disseisin  of  the  whole  lot  ? 

So  if  another,  believing  he  has  rightful  title,  enters  on  a 
lot,  claiming  to  be  the  owner  of  it  all,  lives  there  for  twenty 
years,  and  clears  a  part  of  the  land,  leaving  the  rest  of  it 
as  wild  land,  is  not  this,  without  more,  evidence  of  posses- 
sion of  the  whole  lot,  the  wild  as  well  as  the  cleared  land  ? 
So  if  a  squatter,  who  is  generally  understood  to  be  a  person 
without  right  or  colour  of  right,  enters  on  land  claiming 
the  whole  lot,  and  occupies  it  for  twenty  years,  cultivating 
part  and  leaving  uncultivated  the  rest  of  the  lot,  taking  his 
fire-wood  and  farm-timber  from  it  as  he  requires  it,  and 
using  it  in  all  respects  just  as  the  owner  himself  would  if 
he  were  there,  and  just  as  all  owners  usually  do  use  their 
wild  land,  is  not  this  evidence  of  posssession  of  the  whole 
lot,  wild  land  and  all  ? 

The  instances  above  mentioned  of  the  various  kinds  of 
possession  shew  that  all  that  is  required  in  order  to  consti- 
tute possession  of  land  is,  that  such  a  seisin,  enjoyment, 
occupation,  or  benefit,  be  had  of  the  property  which  the 
property  is  capable  of,  according  to  its  nature  or  character. 

Now  how  is  wild  land  to  be  possessed  ?  It  is  settled 
that  it  need  not  be  enclosed.  What  better  test  can  there 
be  of  its  possession,  than  that  the  person  whose  possession 
is  questioned  should  have  used  it  just  the  same  as  any 
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other  owner  uses  his  wild  land,  by  asserting  title  to  it,  by 
giving  licenses  to  cut  timber  from  it  or  to  pass  over  it,  by 
excluding  others  from  cutting  or  travelling  over  it,  by 
cutting  or  travelling  over  it  himself  at  his  pleasure,  by 
preserving  the  timber  upon  it,  though  he  never  has  cut  a 
stick  himself,  or  by  any  other  acts  or  evidence  from  which 
it  may  fairly  be  presumed  he  has  taken  the  possession  of 
the  wood-land  as  well  as  of  the  cleared. 

To  require  more  or  greater  possession  than  this  will  be 
(to  defeat  the  beneficial  object  of  the  Statute  of  Limitations, 
which  was  to  secure  peace  and  to  put  an  end  to  litigation 
by  extinguishing  these  dilatory  claims. 

The  actual  settler  who  has  occupied  and  cultivated  for 
twenty  years  has,  by  our  legislature,  a  stronger  moral  claim 
to  the  land  he  has  lived  on  for  twenty  years,  than  the 
holder  of  the  paper  title  has  who  has  so  long  neglected  or 
abandoned  it.  And  when  the  bar  is  complete  the  rule  is 
that  "  prescription  and  antiquity  of  time  fortifies  all  other 
titles"  (but  a  discharge  from  tithes)  and  supposeth  the 
best  beginning  that  law  can  give  them  :"  Hob.  297. 

Unless  the  law  of  limitation  be  fairly  applied  to  wild 
lands  as  well  as  cleared  lands,  we  shall  make  as  much 
uncertainty  as  the  courts  had  done  under  the  old  law,  when 
they  held  anything  to  amount  to  an  acknowledgment  of  a 
debt,  and  almost  every  kind  of  possession  to  be  a  non- 
adverse  possession,  for  the  purpose  of  preventing  the  appli- 
cation of  the  statute,  and  absolutely  defeating  it. 

In  my  opinion,  when  any  person  enters  on  a  lot  or  half 
lot,  or  on  any  defined  piece  of  land,  wild,  or  partly  cleared 
and  partly  wild,  under  colour  of  right  or  otherwise,  and 
holds  possession  for  the  statutable  period,  the  question  for 
the  jury  should  always  be,  as  to  the  wild  land,  whether  the 
person  whose  possession  is  in  question  has  claimed  or  held 
the  wild  land  (for  there  is  no  misunderstanding  as  to  the 
cleared  land)  as  owner,  and  has  used  it  in  like  manner  as 
the  owners  of  lands  who  have  uncleared  and  unenclosed 
portions  on  the  lots  they  occupy  usually  use  their  wild 
lands,  by  such  acts  of  ownership  as  owners  are  accustomed 
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to  exercise,  or  whether  the  acts  of  the  person  in  question 
have  been  the  acts  of  a  mere  trespasser,  not  done  and  not 
intended  to  have  been  done  in  the  assertion  of  right,  title, 
or  ownership. 

The  facts  of  this  case  are  surely  of  that  nature  that 
entitle  the  defendant  to  the  protection  of  the  statute. 

The  patentee  died  in  1838.  He  made  a  will  leaving 
all  his  personal  estate  to  his  widow.  She  and  her  relations, 
believing  the  will  passed  the  land  to  her,  registered  the 
will.  She  leased  the  land  as  her  own,  and  received  the 
rents  to  her  own  use.  She  afterwards,  in  1843,  sold  the 
land  to  a  bond  fide  purchaser  for  the  full  value  of  $500, 
and  he  in  his  turn  sold  it  to  the  defendant,  also  a  bond  fide 
purchaser,  for  $600,  who  has  had  possession  ever  since, 
claiming  it  as  his  own  and  believing  it  all  the  time  to  be 
his  own. 

The  plaintiff  as  heir-at-law  of  his  father  had  until  18G3 
a  period  of  twenty-five  years  after  his  father's  death,  and 
ten  years  after  his  majority,  when  he  was  thirty -one  years 
of  age,  within  which  to  bring  his  action,  yet  he  did  not 
bring  it  till  five  years  further  had  elapsed — thus  making 
a  delay  of  thirty  years  from  his  father's  death,  twenty- 
five  years  after  the  sale  of  the  land  to  a  purchaser,  fifteen 
years  after  he  came  of  age,  and  five  years  after  the  statu- 
table prescription  has  extinguished  his  right. 

If  there  be  any  value  in  such  a  statute,  it  ought  to  apply 
to  such  a  case.  It  seems  impossible  to  me,  therefore,  to 
alter  this  verdict  without  reversing  the  law. 

There  has  been  entire  good  faith  on  the  part  of  all  those 
who  have  been  acting  in  opposition  to  the  plaintiff".  It 
cannot  be  denied  that  great  injustice  woul^  in  truth  have 
been  done  to  the  defendant  if  the  plaintiff"  had  sooner 
brought  his  action  and  recovered.  It  is  not  therefore  to  be 
regretted  that  a  title  asserted  at  the  outset  and  maintained 
from  that  time  forward  in  good  faith,  under  which  posses- 
sion has  been  held  for  a  period  of  thirty  years,  should  now 
be  protected  by  the  statute  against  one  who  having  the 
right  has  been  so  exceedingly  dilatory  in  asserting  it. 

In  my  opinion  the  rule  should  be  discharged. 
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Morrison,  J. — I  am  also  of  opinion  that  this  rule  should 
be  discharged. 

The  jury  found  that  the  defendant  took  and  held  posses- 
sion of  the  whole  one  hundred  acres  for  twenty  years  next 
before  the  bringing  of  the  action,  and  that  during  that 
period  he  and  they  exercised  visible  and  continued  acts  of 
ownership  over  the  whole  cleared  and  fenced  portion  of  the 
one  hundred  acres,  as  well  as  the  uncleared  and  unenclosed 
portion  of  the  lot.  The  question  is,  whether  there  was 
evidence  to  support  that  finding,  and  a  proper  direction  of 
the  learned  judge.  And  T  think  there  was  such  evidence, 
and  that  the  jury,  was  properly  directed. 

The  law  bearing  on  this  question  is  not  well  settled.  The 
English  text  writers  afford  us  little  information,  and  there 
is  some  difficulty  in  reconciling  the  various  decided  cases  and 
dicta  to  be  found  in  the  reports.  After  the  best  considera- 
tion, in  my  judgment,  if  a  person  takes  possession  of  a  wild 
and  partly  cleared  lot  of  land,  consisting  of  one  or  two 
hundred  acres,  as  the  case  may  be,  by  virtue  of  a  paper  title 
which  he  purchased  and  acquired  from  one  whom  he  be- 
lieved to  be  the  rightful  owner,  and  if  for  twenty  years  he 
occupies  and  deals  with  the  cleared  and  uncleared  portions 
of  the  lot  in  the  same  way  that  a  rightful  owner  would 
deal  with  it — e.  g.,  as  to  the  uncleared  portion,  by  cutting 
fire  wood,  clearing  any  portion  he  thinks  proper,  or  by  pro- 
tecting the  growing  trees,  forbidding  others  trespassing  on 
it,  paying  the  taxes,  and  in  various  other  ways  exercising 
ownership,  and  doing  other  acts  in  relation  to  the  whole 
lot  consistent  with  or  only  referable  to  the  occupier's 
supposed  title  and  ownership — such  acts  would  be  evidence 
to  go  to  the  jury  that  for  such  period  the  person  so  living 
on  and  so  dealing  with  the  land  was  in  actual  possesion  of 
the  whole  one  hundred  or  two  hundred  acres. 

I  cannot  see  in  what  other  way  a  bond  fide  possessor  of 
the  whole  lot  is  to  evince  that  he  claims  and  is  in  actual 
possession  of  the  whole  lot.  It  may  be  said  that  he  ought 
to  do  some  act,  such  as  fencing  the  lot  on  all  sides ;  yet  if  he 
did  put  a  brush  or  other  fence  round  the  whole  one  hun- 
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dred  or  two  hundred  acres,  it  would  be  only  evidence  for 
a  jury  that  he  claimed  and  held  possession  of  the  part 
fenced.  It  seems  to  me  that  actual  possession  of  a  lot 
partly  cleared  and  partly  uncleared,  as  in  the  case  before 
us,  can  only  be  evidenced  by  the  actual  exercise  of  such 
ricfht  and  dominion  over  the  whole  as  the  true  owner 

o 

would  visibly  exercise  himself,  and  that  it  is  for  a  jury  to 
say  whether  from  the  circumstances  attending  such  occu- 
pation they  are  satisfied  that  the  party  claiming  was  in 
possession  of  the  land  in  question. 

In  the  case  of  Doe  McDonell  v.  Rattray,  7  U.  C.  R.  82G, 
Sir  John  Robinson  says,  in  giving  judgment,  "  It  must  be 
an  actual  occupation,  to  the  exclusion  of  the  true  owner, 
which  enables  the  statute  to  operate  in  bar  of  the  true 
title,  and  such  bar  will  only  apply  to  the  part  of  the  pro- 
perty occupied.  The  paying  taxes  signifies  nothing.  If 
he  was  residing  on  part  of  a  lot  under  a  title  valid  or 
otherwise  to  the  whole,  so  that  we  could  clearly  see  he 
was  claiming  the  whole,  the  case  would  be  different."  The 
latter  part  of  the  quotation  goes  far  to  qualify  the  pre- 
ceding portion,  and  I  think  it  shews  that  that  learned  judge 
would  have  held,  that  if  the  occupier  of  the  cleared  portion 
was  bond  fide  in  possession  as  the  owner  of  the  whole  lot 
under  a  title  invalid,  but  under  which  he  went  into  pos- 
session and  remained  there,  believing  it  to  be  good,  that 
it  would  be  evidence  to  shew  that  he  was  claiming  and 
was  in  actual  possession  of  the  whole. 

I  notice  the  remark  that  the  paying  of  taxes  signifies 
nothing.  With  the  greatest  respect  for  the  opinion  of  that 
very  able  judge,  I  think  it  is  an  important  fact.  If  a  party 
is  assessed  and  pays  taxes  for  the  whole  lot  for  the  period 
in  question,  and  while  he  is  in  occupation  or  living  on  the 
lot,  it  not  only  indicates  that  he  claims  the  right  of  pro- 
perty and  possession,  but  the  act  itself  is  done  with  a  view 
and  in  order  to  preserve  his  right  of  property  and  posses- 
sion in  the  whole  lot,  and  to  prevent  its  being  forfeited. 
It  is,  I  think,  some  evidence  of  a  continued  assertion  of  his 
right  of  property  in  and  possession  of  the  whole  lot,  or  such 
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portion  of  it  as  he' is  assessed  for.  On  the  other  hand,  we 
cannot  shut  our  eyes  to  the  fact,  that  were  it  not  for  this 
very  act  of  ownership  on  the  part  of  the  occupier,  the  title 
and  right  of  the  party  who  has  slept  on  his  rights  would, 
irrespective  of  the  question  of  possession,  have  been  totally 
extinguished  long  prior  to  the  end  of  the  twenty  years. 

I  do  not  think  it  necessary  in  this  case  to  consider  the 
rights  of  a  mere  squatter,  or  person  whose  occupation  of 
land  comnaences  without  any  shadow  of  right  or  title  to 
any  definite  portion  or  quantity  of  land.  I  see  a  distinc- 
tion between  such  occupants  and  one  who  goes  into  pos- 
session under  a  title  which  is  discovered  to  be  defective. 

Rule  discharged. 


Richardson  v.  Gray  et  al. 

Sale  of  goods — Change  of  possession — Detinue,  description  of  goods  in. 

The  defendants,  warehousemen,  holding  certain  grain  for  one  M.,  gave 
him  a  warehouse  receipt,  which,  on  the  3rd  September,  he  endorsed  to 
the  plaintiff,  who  had  purchased  the  grain  either  from  or  through  him. 
On  the  5th  September,  th5  sheriff  received  a  Ji.  fa.  against  M.,  under 
which  he  seized,  and  M.  having  on  the  22nd  made  a  voluntary  assign- 
ment in  insolvency,  the  sherifi"  gave  an  order  for  the  grain  to  the 
assignee.  The  plaintiff  having  brought  detinue  and  trover  against 
defendants,  who  had  shipped  a  portion  of  the  grain  to  him  on  the  23rd 
•October,  but  retained  the  rest: 

Held,  that  he  was  entitled  to  recover:  that  the  grain  passed  to  the 
plaintiff  by  the  sale  ;  and  there  was  a  sufficient  change  of  possession, 
and  the  only  one  that  the  nature  of  the  case  permitted,  in  the  fact  that 
upon  and  after  the  sale  the  defendants  held  the  grain  for  the  plaintiff, 
instead  ot'for  M.,  who  was  not  himself  in  actual  possession  when  he  sold. 

Held,  also,  on  motion  to  arrest  judgment,  that  the  goods  were  sufficiently 
described  in  a  count  in  detinue  as  600  bushels  of  rye. 

Declaration. — First  count.  Detinue,  for  600  bushels 
of  rye.  Second  count.  Trover,  for  the  taking  and  conver- 
sion of  the  same  quantity  of  rye. 

Pleas  to  both  counts — Not  guilty,  and  the  property 
not  the  plaintiff 's  ;  and  issue  thereon. 

At  the  trial  before  Wilson,  J.,  at  the  Spring  Assizes 
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at  Picton,  it  appeared  that  the  defendants  were  partners 
as  warehousemen  at  Picton,  under  the  firm  of  Gray 
&;  Co.  :  that  one  McFaul  was  purchasing  grain  and 
storing  it  with  them :  that  on  the  31st  August,  1868, 
defendants  gave  McFaul  a  warehouse  receipt  for  1000 
bushels  of  rye  :  tliat  on  the  3rd  September,  McFaul  sold 
the  rye  to  the  plaintiff,  who  resided  at  Kingston,  a  dealer 
in  grain;  or  the  evidence  rather  shewed  that  McFaul 
bought  the  rye  originally  for  the  plaintiff.  On  the  3rd 
September,  McFaul  got  from  the  plaintifi*  the  price  of  the 
rye.  The  warehouse  receipt  was  handed  to  the  plaintifi' 
It  was  as  follows  : 

''Picton,  31st  August,  1868. 

Received  in  store  in  our  warehouse  at  Picton,  from  Thomas  McFaul, 
1000  bushels  of  Rye,  to  be  delivered  pursuant  to  the  order  of  the  said 
Thomas  McFaul  to  be  endorsed  hereon. 

''  (Signed)       Gray  &  Co." 

Endorsed  on  which  was, 

"  Deliver  the  withm  to  James  Richardson,  Esq.,  or  order.  September 
3rd,  1868.  ^ 

"(Signed)      Thomas  McFaul." 

It  also  appeared  that  the  defendants  were  aware  and 
acknowledged  that  the  rye  was  the  plaintiff's ;  that  on  the 
19th  October,  1868,  they  drew  up  in  the  handwriting  of 
one  of  them  the  following  indemnity,  which  was  signed  by 
the  plaintiff:  "I  hereby  agree  to  indemnify  Gray  &  Co. 
from  all  costs  and  expenses  which  may  be  incurred  in 
shipping  1000  bushels  of  rye,  bought  by  Thomas  McFaul 
on  my  account,  the  same  having  been  seized  by  the  sherift; 
and  transferred  to  Mr.  Bockus,  assignee. 

And  on  the  23rd  of  October,  the  defendants  shipped  463 
bushels  of  rye  to  the  plaintift;  their  bill  of  lading  stating, 
463  bushels  of  rye,  the  same  to  be  endorsed  on  warehouse 
receipt  of  31st  August,  1868. 

It  appeared  also  that  on  the  5th  September,  the  sheriff 
having  a  /.  fa.  placed  in  his  hands  against  McFaul,  his 
bailifl*  went  to  defendants'  warehouse  with  a  view  of  seizing 
any  gi-ain  of  McFaul's  there  :  that  he  saw  defendants,  who 
sent  for  their  warehouseman,  who  stated  that  among  other 
46 — VOL.  XXIX  U.C.R. 


362    queen's  bench,  Michaelmas  term,  33  vie,  i869. 

grains  there  were  537  bushels  of  rye  (the  rye  in  question) 
in  their  books  in  McFaul's  name :  that  he  seized,  putting 
Mr.  Gray  in  charge  of  it  for  the  sheriff.  The  bailiff  never 
moved  or  attempted  to  move  the  rye.  He  stated  that 
defendants  told  him  that  they  gave  McFanl  a  warehouse 
receipt  for  it,  but  whether  he  sold  it  or  not  the  defendants 
did  not  know. 

On  the  22nd  September,  McFaul  made  a  voluntary 
assignment  in  insolvency,  and  the  sheriff,  on  the  2nd 
October,  gave  the  official  assignee  an  order  for  the  rye. 
What  became  of  the  rye  did  not  appear. 

On  the  trial  it  was  contended  by  the  defence,  that  the 
receipt  passed  nothing  to  the  plaintiff :  that  the  sale  to  the 
plaintiff  was  void  in  not  complying  with  the  Chattel 
Mortgage  Act,  and  that  the  sale  was  void  as  against  the 
execution  creditor.  The  learned  judge  overruled  the 
objections,  and  there  was  a  verdict  for  the  plaintiff  on  "the 
first  count  for  537  bushels  of  rye,  and  for  the  defendants 
on  the  second  count. 

C.  S.  Patterson  obtained  a  rule  nisi  in  Easter  Term  last, 
for  a  new  trial,  on  the  ground  that  the  verdict  was  contrary 
to  law  and  evidence ;  that  if,  as  between  McFaul  and  the 
plaintiff,  the  property  passed,  yet  the  sale  was  void  as 
against  the  execution  creditor ;  and  for  misdirection,  in 
ruling  that  the  plaintiff  was  entitled  to  recover ;  or  why 
the  judgment  should  not  be  arrested,  the  first  count  not 
containing  a  sufficient  description  of  the  goods  detained. 

During  this  term,  Britton  shewed  cause,  citing  Add.  T. 
297 ;  Add.  Con.  409 ;  Mason  v,  Farnell,  12  M.  &;  W.  674 ; 
2  Wms.  Saund.  74=;  Stephen  on  Pleading,  299,  145,  146. 

C.  S.  Patterson,  supported  the  rule,  and  cited  Bl.  Com. 
vol.  Ill,  p.  152;  2  Tfms.  Saund.  74  6;  Co.  Lit.  286  6; 
Mochford  V.  Taylor,  19  C.  B.  N.  S.  209 ; 

Morrison,  J. — On  the  argument  Mr.  Patterson  rested 
his  case  for  a  new  trial  principally  on  the  ground  (assuming 
that  there  was  a  sale  of  the  rye  to  the  plaintiflf  on  the  3rd 
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September,  which  I  think  was  beyond  doubt)  that  the  pos- 
session of  the  rye  was  not  changed,  but  remained  in 
McFaul  at  the  time  of  the  alleged  seizure  by  the  sheriff, 
and  that  the  sale  was  then  void  against  the  execution 
creditor,  and  that  therefore  the  plaintiff  had  no  title  in  the 
rye  to  maintain  this  action. 

The  rye  certainly  became  the  plaintiff's  property  on 
the  3rd  September,  when  McFaul  sold  it  to  the  plaintiff  and 
received  the  money,  the  full  value  or  price  of  it,  he,  McFaul, 
at  the  time  endorsing  on  the  defendants'  receipt  the  order 
for  delivery  to  the  plaintiff.  The  defendants  on  the  3rd 
September,  then,  held  the  rye  in  their  warehouse  for  the 
plaintiff,  the  vendee  or  transferee  of  McFaul,  the  receipt 
they  gave  being  an  undertaking  to  hold  and  deliver  the 
grain,  with  a  view  of  facilitating  its  sale  and  transfer 
There  can  be  no  doubt  that  the  property  passed  to  the 
plaintiff  by  the  sale,  the  endorsing  of  the  receipt  being  a 
direction  or  voucher  for  the  defendants  to  deliver  it  to  the 
plaintiff,  the  owner,  who  had  a  right  to  the  rye  independ- 
ent of  the  indorsement :  see  Holton  v.  Sanson  et  al.,  11  C, 
P.  611.  It  is  therefore  quite  clear  that  at  the  time  of  the 
seizure  by  the  sheriff  the  rye  was  the  plaintiff's,  and 
McFaul  had  no  property  whatever  in  it. 

It  was  urged,  however,  that  notwithstanding  the  sale 
there  was  no  change  of  possession,  as  the  bargainee,  the 
plaintiff,  was  not  in  actual  possession.  But  neither  was  the 
bargainor,  McFaul.  In  my  opinion  the  plaintiff  got  the 
only  possession  the  nature  of  the  case  permitted  when 
the  purchase  took  place  : — that  McFaul  was  divested  of  the 
possession,  and  that  the  defendants  on  the  3rd  September, 
when  the  sale  was  perfected,  eo  instanti,  as  warehousemen, 
had  the  custody  and  possession  of  the  rye,  not  for  McFaul, 
but  for  the  plaintiff,  the  purchaser  and  owner.  That  being 
the  case,  when  the  sheriff  seized  the  property  was  not 
McFaul's,  nor  had  he  any  possession  of  it  constructively 
or  otherwise. 

So  far  as  these  defendants  are  concerned,  it  does  not  lie 
with  them  to  deny  the  right  of  the  plaintiff  to  the  rye,  for 
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they  recognized  him  and  dealt  with  him  as  the  owner,  and 
in  fact  shipped  and  delivered  to  the  plaintiff  a  large  portion 
of  the  rye  he  so  purchased  on  the  3rd  September. 

As  the  learned  judge  said  at  the  trial,  in  every  way  in 
which  the  case  can  be  viewed  the  plaintiff  is  entitled  to 
recover.    We  therefore  see  no  ground  for  a  new  trial. 

Then  as  to  the  grounds  for  arresting  the  judgment.  It 
is  true  that  Blackstone,  and  several  of  the  text  writers 
on  Pleading,  say  that  in  this  kind  of  action  more  certainty 
is  required  in  the  description  of  the  chattels  than  in  an 
action  of  trover  or  replevin.  Mr.  Stephen  in  his  Treatise  on 
Pleading,  4th  Ed.  page  40,  gives  us  an  example  and  form  of 
a  declaration  at  length  in  detinue,  in  which  he  declares  for 
detaining  40  bushels  of  wheat,  just  as  in  the  present  case. 
And  although  we  find  it  said  in  Blackstone,  vol.  III.  p.  151 : 
"  It  cannot  be  brought  for  money,  corn,  or  the  like ;  for 
that  cannot  be  known  from  other  money  or  corn,  unless  it 
be  in  a  bag  or  sack,"  yet  on  examining  into  the  old  entries 
we  find  detinue  for  40  bushels  of  corn  :  PI.  Gen.  370;  for  20 
quarters  of  beans  :  Vet.  Int.  177;  for  4  quarters  of  corn  and 
40  pecks:  Dig.  203 ;  for  10  bushels  of  wheat :  PL  Gen.  262 ; 
for  2  quarters  of  carraway  seeds  :  1  Bro.  148  (a).  With  the 
authority  of  Mr.  Stephen  "and  so  many  like  precedents,  I 
think  we  should  not  be  warranted  in  holding  that  this 
declaration  after  verdict  is  bad  in  arrest  of  judgment,  for 
declaring  for  the  detention  of  600  bushels  of  rye. 

Wilson,  J.,  concurred. 

Rule  discharged. 


{a)  These  precedents  are  referred  to  in  WentwortWs  Pleading,  VoL 
Vn.  p.  647-9. 
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Boyd  et  al.  v.  Link  et  al. 

Timber  licenses — Proof  of  Crown  agenVs  authority  to  give. 

In  trover  for  timber  cut  on  land  covered  by  timber  licenses  issued  to  the 
plaintiflf : 

Held,  that  such  licenses  were  sufficiently  proved  by  the  evidence  of  the 
person  who  issued  them  that  he  was  the  Crown  timber  agent,  and  had 
acted  as  such,  and  issued  these  licenses  in  the  discharge  of  his  duty. 

'  • 

Trover  for  timber. 

The  trial  took  place  before  Wilson,  J.,  at  Lindsay, 
when  a  verdict  was  rendered  for  the  plaintiff,  and  $87 
damages. 

The  learned  judge  ruled  that  there  was  evidence  against 
all  the  defendants,  and  that  the  proof  given  of  the  issue  of 
timber  licenses  to  the  plaintiff  covering  the  lands  upon 
which  the  timber  in  question  was  cut  was  sufficient. 

During  Easter  Term  last  /.  A.  Boyd  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  that  the  verdict  was  against 
law  and  evidence,  and  that  the  issuing  of  the  timber 
licenses  was  not  sufficiently  proved. 

During  this  term  Hector  Oaineron  shewed  cause,  citing 
Farquharson  v.  Knight,  25  U.  C.  R.  413. 

J.  A.  Boyd  supported  the  rule,  and  cited  Hall  v. 
Thompson,  3  L.  C.  R-ep.  466  ;  Lee  v.  Munroe,  7  Cranch,  366  ; 
Pole  V.  Leask,  9  Jur.  N.  S.  829;  Thorn  v.  Commissioners  of 
Public  Works,  32  Beav.  490 ;  Consol.  Stat.  C.  ch.  23,  sec.  1. 

The  facts  of  the  case  are  fully  stated  in  the  judgment. 

Morrison,  J. — The  only  question  on  this  rule  for  our 
determination  is,  whether  the  licenses  in  question  were 
sufficiently  proved;  and  we  think  that  they  were. 

The  Crown  Timber  Agent  for  the  territory  in  which  the 
lands  are  situate  was  called.  He  stated  he  was  such  agent, 
and  was  gazetted  to  that  office  in  1854  :  that  he  had  acted 
as  such  ever  since,  and  that  his  acts  were  sanctioned  by 
the  Crown  Lands  department :  that  part  of  his  duty  was 
to  issue  such  licenses  under  instructions  from  the  Crown 


366      queen's  bench,  MIGHAELMAS  term,  33  yiC,  1869. 


Lands  Department;  and  the  licenses  in  question  being 
shewn  to  him,  he  said  that  he  signed  and  issued  them  in 
the  regular  course  of  his  duty  as  such  agent.  In  the 
absence  of  any  testimony  impeaching  the  appointment  or 
authority  of  the  agent,  we  think  such  testimony  quite 
ample  to  prove  that  these  licenses  were  properly  issued. 

It  was  contended  that  the  plaintiff  should  have  gone 
further,  and  have  proved  the  agent's  appointment  good  in 
omnibus.  The  general  rule  is  that  the  best  evidence  shall 
be  produced,  but  the  ground  of  that  rule,  as  Mr.  Starkie  in 
his  treatise  says,  is  a  suspicion  of  fraud ;  "  but  its  operation 
ceases  where  the  presumption  of  fraud  does  not  arise; 
consequently,  it  does  not  apply  where  the  law  itself  raises 
a  presumption  under  particular  circumstances.  And  there- 
fore," as  that  learned  author  says,  "  in  general,  in  order  to 
prove  that  a  particular  person  was  a  magistrate  or  a  con- 
stable, it  is  sufficient  to  prove  that  he  acted  as  such,  for 
then,  in  the  absence  of  evidence  to  the  contrary,  it  is  to  be 
presumed  that  he  was  duly  and  legally  appointed."  And 
he  says  the  rule,  as  well  as  the  principle,  seems  to  extend 
to  all  public  officers :  Starkie  on  Evidence,  4th  Ed.,  646, 
where  a  great  number  of  cases  are  cited. 

We  see,  every  day,  magistrates  called  to  prove  the  admin- 
istration of  an  oath  in  cases  of  malicious  prosecution  and 
perjury,  and  the  only  question  asked  is,  "Are  you  a  justice  of 
the  peace  for  such  a  county."  If  answered  in  the  affirma- 
tive, the  authority  and  appointment  is  assumed.  As  said 
by  Parke,  B.,  in  McGahey  v.  Alston,  2  M.  &  W.  211,  "The 
rule  is,  that  all  public  officers  who  are  proved  to  have  acted 
as  such,  are  presumed  to  have  been  duly  appointed  to  the 
office,  until  the  contrary  is  shewn." 

So  in  this  case,  the  agent  proves  that  he  has  acted  for 
many  years  as  an  officer  of  the  government,  and  in  the 
exercise  of  his  authority  as  such,  and  in  the  discharge  of 
one  of  his  duties,  signed  and  issued  these  licenses.  In  the 
absence  of  evidence  to  the  contrary,  we  ought  to  presume 
that  he  was  duly  and  legally  appointed  and  authorized  to 
act  as  he  did. 

■ 
■ 
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In  the  case  of  Farquharson  v.  Knight,  25  U.  C.  R.  413, 
Mr.  Nash,  the  agent,  produced  the  authority  under  which 
he  acted,  a  mere  memorandum  stating  that  he,  Nash,  was 
appointed  to  the  office  of  Crown  Timber  Agent.  He  was 
not  asked  his  powers  or  duties,  nor  was  it  shewn  that  he 
had  any  express  authority  to  issue  the  license  in  that  case, 
nor  that  the  authority  accompanied  the  appointment  of  Mr. 
Nash  as  such  agent. 

As  to  the  other  grounds  taken  in  the  rule,  we  see  no 
reason  why  the  verdict  should  be  disturbed. 

Wilson,  J.,  concurred. 

Rule  discharged. 


Lough  v.  Coleman  et  al. 

Division  Court  bailiff— Notice  of  action — Seizure  under  separate  writs — Joint 
liability  of  execution  plaintiffs. 

A  Division  Court  bailiff  is  entitled,  under  C.  S.  U.  C.  ch.  19,  sec.  193,  to 
notice  of  action  for  a  seizure  and  sale  of  goods  under  execution, 
although  he  is  indemnified  and  directed  to  sell  hy  the  execution  creditor. 

Held,  that  upon  the  facts  in  this  case,  set  out  below,  there  was  evidence 
to  shew  that  it  was  one  seizure  and  one  sale  under  the  direction  and 
for  the  benefit  of  the  two  defendants  holding  separate  executions,  and 
that  they  were  therefore  jointly  liable. 

On  the  ground  of  excessive  damages  the  court  refused  to  interfere, 
the  excess  being  only  $5U. 

Tkespass  for  entering  the  plaintiff's  land,  and  seizing 
and  taking  certain  cattle,  &c.;  with  a  count  in  trover. 

Plea,  by  the  defendants  Coleman,  not  guilty,  by  Statute, 
Consol.  Stat.  U.  C.  ch.  19,  sees.  193,  195,  and  198.  Pleas 
by  the  other  defendants,  Simson  and  Fluke,  not  guilty; 
and  goods  not  the  plaintiff's. 

At  the  trial,  before  Wilson,  J.,  at  the  Spring  Assizes, 
for  1869,  at  Cobourg,  the  plaintiff  called  Peter  Cole- 
man, one  of  the  defendants,  who  proved  that  he  was  a 
bailiff  of  the  Division  Court :  that  he  had  in  his  hands 
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two  executions,  at  the  respective  suits  of  the  defendants 
Simson  and  Fluke,  against  one  John  Swain  :  that  he  seized 
the  goods  in  question  under  these  executions,  the  other 
defendant  Coleman  being  his  son  and  assistant,  and  that 
afterwards  these  defendants,  by  separate  bonds,  indemnified 
him,  and,  being  indemnified,  he  sold  the  goods.  He  first 
drew  a  joint  bond,  which  Simson  signed,  but  Fluke 
would  not  join  in  it,  and  he  gave  a  separate  bond,  Simson 
signing  his  the  day  before  the  sale,  and  Fluke  on  the  day  of 
the  sale.  The  witness  stated  he  had  no  indemnity  when 
he  seized,  but  that  he  had  the  orders  of  the  defendants  to 
go  on  and  seize  the  property  he  found  on  the  place,  and 
he  removed  the  property  and  kept  it  nine  days  before 
selling.  He  further  stated  that  Fluke  and  Simson  (the 
defendants)  told  him  to  seize  and  not  to  interplead,  they 
would  take  the  property  and  sell  it :  that  they  did  not 
jointly  give  him  instructions,  but  each  as  to  his  own 
execution  ;  that  he  made  the  seizure  for  both  on  the  same 
day,  and  at  the  same  time,  and  seized  enough  to  satisfiy 
both  executions,  and  advertized  separately  under  each. 
The  witness  produced  the  executions  under  which  he  sold 
the  articles. 

It  was  submitted,  on  the  part  of  the  defendants 
Coleman,  the  bailifis,  that  the  action  against  them  failed, 
as  they  received  no  notice  of  action ;  and  as  to  the  other 
defendants,  that  there  was  no  joint  action  or  seizure  by 
them  to  make  them  jointly  liable,  but  separate  executions 
and  separate  bonds  of  indemnity. 

The  learned  Judge  ruled  that  the  bailiffs  were  entitled 
to  notice,  notwithstanding  the  indemnity  and  directions  to 
seize  and  sell ;  but  he  would  not  nonsuit,  as  the  case  had 
to  go  to  the  jury  on  other  questions,  and  he  reserved  leave 
to  those  defendants  to  move  to  enter  a  verdict  for  them  if 
the  court  should  be  of  opinion  they  were  entitled  to  notice 
of  action.  And  he  further  ruled  that  there  was  evidence 
of  a  joint  seizure. 

The  jury  found  for  the  plaintiff,  and  $175  damages. 
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Hector  Cameron  obtained  a  rule  nisi  to  enter  a  verdict  for 
the  defendants  Coleman,  and  also  for  a  new  trial  as  to  the 
defendants  Simson  and  Fluke,  on  the  ground  that  the  verdict 
was  against  law  and  evidence  ;  and  for  misdirection  of  the 
learned  judge,  in  ruling  that  there  was  evidence  to  shew 
a  joint  liability  by  the  defendants,  and  in  leaving  to  the 
jury  the  question  whether  the  defendants  Fluke  and 
Simson  acted  jointly,  instead  of  the  question  whether 
there  was  any  concert  or  agreement  between  them  to  act 
together ;  and  also  on  the  ground  of  the  damages  being 
excessive,  and  for  more  than  the  learned  judge  directed 
the  jury  to  find. 

Q.  vS.  Patterson  shewed  cause,  citing,  as  to  the  notice  of 
action,  Consol.  Stat.  TJ.  C.  ch.  19,  sec.  193  ;  Pollock  and 
NicoVs,  C.  C.  Prac.  85  ;  Parton  v.  Williams,  3  B.  &  Al. 
330 ;  Burling  v.  Harley,  3  H.  &  N.  271 ;  White  v.  Morris, 
11  C.  B.  1015. 

Hector  Cameron  supported  the  rule,  and  cited  Anderson 
V.  Grace,  17  U.  C.  R.  96  ;  Add.  T.  2nd  ed.,  518 ;  Hume  v. 
Oldacre,  1  Stark.  352 ;  Maxivell  v.  Crann,  13  U.  C.  R.  253. 

Morrison,  J. — As  to  the  first  part  of  the  rule,  I  am  of 
opinion  that  the  verdict  should  be  entered  for  the  defendants 
Coleman,  upon  the  ground  taken  at  the  trial,  that  there 
was  no  notice  of  action  under  the  193rd  section  of  the 
Division  Courts  Act,  Con.  Stat.  U.  C.  ch.  19,  which  requires 
that  for  anything  done  in  pursuance  of  that  act  a  notice  in 
writing  of  any  action,  and  of  the  cause  thereof,  shall  be 
given  to  the  defendant  one  month  at  least  before  the  com- 
mencement of  the  action. 

It  was  contended,  on  the  part  of  the  plaintiff,  that  as 
these  defendants  were  indemnified  they  were  not  entitled 
to  notice,  as  they  were  acting  under  the  orders  of  the 
other  defendants.  It  appears  to  me  beyond  doubt  that  the 
bailiffs  were  acting  under  the  executions  placed  in  their 
hands.  The  evidence^of  Peter  Coleman  shewed  that  before  he 
was  indemnified  he  seized,  removed,  and  kept  possession  of 
the  cattle  for  eight  days,  and  that  he  sold  the  cattle  under 
47 — VOL.  XXIX  U.C.R. 
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the  executions.  The  question  of  bona  fides  was  not  raised, 
nor  was  the  learned  judge  asked  to  leave  that  question  to 
the  jury,  for  the  plain  reason  that  there  was  nothing  to 
shew  that  the  bailiffs  were  not  acting  bond  fide  and  under 
the  executions. 

Such  being  the  case.  White  v.  Morris,  11  C.  B.  1015,  is  a 
conclusive  authority  in  favor  of  these  defendants,  the 
bailiffs.  That  was  also  an  action  against  two  bailiffs  of 
the  County  Court  and  others,  for  seizing  and  selling  goods 
under  an  execution.  There  the  bailiffs  entered  on  the 
premises  for  the  purpose  of  seizing  the  goods,  but  on 
finding  that  they  had  been  assigned  to  White,  the  plaintiff, 
withdrew ;  subsequently,  upon  receiving  an  indemnity 
from  the  execution  creditors,  they  re-entered  and  seized, 
and  sold  the  goods.  The  English  County  Courts  Act,  9  & 
10  Yic,  ch.  95,  sec,  138,  has  the  same  provision  as  to  notice  of 
action  as  that  contained  in  our  Division  Courts  Act.  It 
was  argued  there  that  the  officers  being  so  indemnified 
they  were  acting  under  the  indemnity,  and  not  under  the 
statute,  and  that  they  were  not  within  its  protection. 
During  the  argument,  Jervis,  C.  J.,  said  he  could  not  see 
why  an  officer  was  to  be  deprived  of  a  right  which  the 
statute  had  given  him  because  he  took  an  indemnity  ;  and 
in  giving  judgment  he  says,  "  How  can  the  circumstance 
of  their  taking  an  indemnity  shew  that  the  officers  were 
not  acting  in  pursuance  of  the  statute  ?  It  is  undoubtedly 
a  fact  in  the  case  ;  but,  notwithstanding  that  fact,  the  jury 
were  well  warranted  in  finding  that  they  were  bond  jide 
acting  in  pursuance  of  the  act ;  and  therefore  they  were 
entitled  to  a  notice  of  action,  as  well  as  to  the  other 
advantages  given  to  them  by  the  138th  section  of  the  9  & 
10  Vic.  ch.  95.  And  Cresswell,  J.,  said,  "  As  to  the  other 
issues,  the  only  evidence  to  shew  that  the  officers  were  not 
acting  in  pursuance  of  the  statute  was,  the  fact  of  their 
having  taken  an  indemnity.  But  that  fact  was  really 
entitled  to  little  or  no  weight,"  (a). 


(a)  See  also  Dale  v.  Cool,  4  C.  P.  460. 
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Then  as  to  the  grounds  taken  in  the  rule  for  a  new 
trial — namely,  that  the  verdict  was  against  law  and  evi- 
dence, and  for  the  misdirection  of  the  learned  judge  in 
ruling  that  there  was  evidence  to  go  to  the  jury  to  shew 
a  joint  liabilit}^  by  the  other  defendants — after  an  examina- 
tion of  the  testimony  of  the  bailiff,  defendant,  who  was 
examined  on  the  trial,  I  am  of  opinion  that  the  ruling  and 
direction  of  my  learned  brother  was  right,  and  that  the 
evidence  as  to  the  seizure  and  sale  of  the  goods  shews  one 
seizure  and  one  sale  under  the  direction  of  both  defendants, 
and  that  the  sale  was  for  their  joint  benefit,  and  quite 
sufficient  to  support  the  finding  of  the  jury  that  the 
bailiffs  acted  jointly  for  the  two  defendants  Simson  and 
Fluke. 

As  to  the  remaining  question,  of  excessive  damages,  from 
the  report  of  my  brother  Wilson  I  should  have  been  better 
satisfied  if  the  jury  had  limited  the  damages  to  the  amount 
suggested  to  them  by  the  learned  judge ;  but  in  cases  of 
this  kind  unless  there  is  so  wide  a  difference  between  the 
amount  of  the  verdict  and  the  amount  recommended  as 
would  lead  us  to  the  conclusion  that  the  jury  were  actuated 
by  or  proceeded  on  some  wrong  principle,  we  ought  not  to 
interfere.  I  cannot  say  that  because  the  jury  gave  $50 
more  than  I  would  probably  have  awarded  the  verdict 
should  be  disturbed. 

The  rule  will  be  absolute  only  for  so  much  as  seeks  to 
enter  a  verdict  for  the  defendants  Coleman,  and  discharged 
as  to  a  new  trial. 

Wilson,  J.,  concurred. 

Rule  accordingly. 
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Johnston  v.  Anglin. 

Award — Power  of  arbitrator — Costs. 

Action  on  the  common  counts.  Pleas,  never  indebted,  payment,  and 
set-ofF.  A  verdict  was  taken  subject  to  be  increased,  reduced,  or  a  verdict 
entered  for  defendant,  by  the  award  of  an  arbitrator,  who  directed  a 
verdict  in  defendant's  favor  for  $750,  under  the  plea  of  set-off'.  Held^ 
that  he  had  power  to  do  so. 

By  the  reference  the  costs  of  the  cause  and  award  were  to  abide  the 
event.  Held,  that  specific  directions  given  as  to  the  costs  in  the 
award  were  unobjectionable,  as  in  effect  they  directed  only  what  would 
have  been  the  result  without  them. 

K.  McKenzie,  Q.  C,  obtained  a  rule  nisi  calling  on  the 
defendant  to  shew  cause  why  an  award  made  herein  on  the 
20th  April,  1869,  should  not  be  set  aside,  on  the  ground 
that  the  arbitrator  exceeded  his  authority  in  awarding 
$750  in  favor  of  the  defendant  on  the  plea  of  set-ofF,  and 
ordering  a  verdict  to  be  entered  for  the  defendant  for  that 
amount,  the  liisi  Priiis  order  of  submission  restricting  the 
power  of  the  arbitrator  to  enter  a  verdict  for  the  defendant 
or  a  nonsuit;  and  also  on  the  ground  of  the  arbitrator 
exceeding  his  authority  as  to  the  costs,  awarding  who  were 
to  pay  costs  and  in  what  manner  and  when  to  be  paid, 
although  by  the  submission  they  were  to  abide  the  event ; 
and  why  the  award  should  not  be  set  aside  as  being  void 
and  illegal,  &c. ;  and  why  the  judgment  and  the  execution 
thereupon  should  not  be  set  aside  as  void,  and  not  warranted 
by  the  submission,  &c. 

It  appeared  that  the  cause  was  entered  at  the  Kingston 
assizes  in  October,  1866.  The  declaration  was  on  the 
common  money  counts.  Pleas,  never  indebted,  payment, 
and  set-ofF  on  the  common  counts,  and  for  money  due  on 
an  award,  and  on  a  promissory  note.  The  plaintiff  took 
issue  on  the  first  two  pleas,  and  replied  to  the  set-off, 
1.  Except  as  to  the  note,  never  indebted  :  2.  To  the  claim  on 
the  award,  denying  the  award  :  3.  As  to  the  note,  payment. 
The  defendant  joined  issue  on  these  replications.  A  verdict 
by  consent  for  $100  was  taken,  subject  to  the  award  of  a 
barrister. 
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By  the  order  of  Nisi  Prius,  the  submission  was  that  a 
verdict  be  taken  for  the  plaintiff  for  $100,  to  be  increased, 
reduced,  or  a  verdict  for  defendant,  or  a  nonsuit  entered, 
subject  to  the  award  of  Thomas  Parke,  Esquire,  to  whom 
all  matters  in  difference  were  referred,  so  as  the  said  arbi- 
trator do  make  his  award  in  writing,  &;c.,  on  the  1st  of 
January  then  next,  and  that  the  costs  of  the  said  cause 
and  of  the  award  should  abide  the  event.  The  time  for 
making  the  award  was  enlarged  by  the  arbitrator  and  by 
order  of  a  judge  until  the  1st  of  May,  1869. 

On  the  17th  April,  1869,  the  arbitrator  made  his  award, 
after  reciting  the  the  order  of  Nisi  Prius,  &c.,  as  follows  : 
"I  do  hereby  award  that  the  said  plaintiff  had  not  at  the 
time  of  the  commencement  of  said  suit  any  cause  of  action 
against  the  said  defendant,  nor  any  claim  or  demand  what- 
soever against  him,  and  that  the  plaintiff  is  not  entitled  to 
recover  anything  in  said  action  against  the  defendant. 
And  I  find  and  award  that  the  said  plaintiff,  under  the  defend- 
ant's plea  of  set-off,  at  the  time  of  the  commencement  of 
the  said  action  was,  and  still  is,  indebted  to  the  defendant 
in  the  sum  of  $750 ;  and  I  award,  order  and  direct,  that  the 
verdict  be  entered  for  the  defendant  under  the  said  plea  of 
set-off  for  the  said  sum  of  $750."  He  then  awarded  that  the 
verdict  be  entered  on  the  several  issues  for  the  defendant  and 
plaintiff  respectively,  and  that  the  plaintiff  should  bear 
and  pay  his  own  costs  of  the  action  and  of  the  reference, 
except  as  to  the  costs^of  the  fourth  and  fifth  issues,  which 
were^  to  be  taxed^and  allowed  to  the  plaintiff,  and  also  that 
the  plaintiff  should  pay  to  the  defendant  the  defendant's 
costs  of  the  said  action  (except  the  costs  of  the  fourth  and 
fifth  issues),  and  of  the  defence  thereto,  and  also  the 
defendant's  costs  of  reference  to  be  taxed.  And  he  also 
awarded  that  the  plaintiff  should  pay  the  costs  of  the 
award. 

Anderson  shewed  cause,  citing  Everest  v.  Ritchie,  7  H. 
&  N.  698  :  Russell  on  Awards,  341. 

McKenzie,  Q.  C,  contra,  cited  Fentoii  v.  Dimes,  9  L.J.  N.  S. 
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297,  Q.  B.;  Moloney  v.  StocUey,  2  Dowl  N.  S.  122; 
Hennell  v.  Fairlamh,  3  Esp.  104  ; 

Morrison,  J. — On  the  argument  I  was  rather  of  opinion 
that  the  arbitrator  had  exceeded  his  authority  in  directing 
a  verdict  to  be  entered  for  the  defendant  for  the  amount 
mentioned,  but  after  an  examination  of  the  authorities,  and 
considering  that  the  tendency  and  leaning  of  the  courts  of 
late  years  has  been  to  uphold  awards  unless  manifestly 
wrong,  and  as  no  authority  was  referred  to  in  support  of 
the  defendant's  contention,  we  cannot  hold  that  this  award 
is  bad,  or  that  the  entering  of  the  judgment  upon  the 
finding  is  irregular. 

The  submission  is  that  a  verdict  be  taken  for  the  plaintiff 
for  $100,  to  be  increased,  reduced,  or  a  verdict  to  be  entered 
for  the  defendant,  or  a  nonsuit,  subject  to  the  award,  &;c. 

It  seems  to  me  that  the  obvious  meaning  of  the  sub- 
mission and  the  intention  of  the  parties  was,  that  the 
arbitrator  was  put  in  the  place  of  the  jury ;  and  as  it 
was  quite  competent  for  the  jury  to  find  a  verdict  for  the 
defendant,  and  for  the  amount  found,  under  the  plea  of  set- 
ofi",  the  arbitrator  did  not  exceed  his  authority.  It  could 
hardly  have  been  intended  by  the  terms  of  this  submission 
to  have  limited  the  arbitrator  to  a  verdict  for  defendant 
simply.  If  that  was  the  intention  it  should  have  been  so 
expressed,  for  in  that  case  the  efiect  of  the  direction  would 
be,  that  although  the  defendant  may  prove  a  set-off  far 
beyond  the  plaintiff's  claim,  he  is  not  to  recover  the  excess : 
in  other  words,  the  award  is  not  to  be  final,  although  all 
matters  in  difference  are  referred. 

It  is  quite  clear  from  the  case  of  Fenton  v.  Dimes, 
9  L.  J.  N.  S.  Q.  B.  297,  cited  in  the  argument, 
that  if  the  arbitrator  had  ordered  a  verdict  for  the 
defendant  merely,  the  finding  would  have  been  bad. 
That  was  a  case  of  a  verdict  for  £200,  subject  to 
an  award,  and  payment  and  set-off  pleaded.  The 
arbitrator  directed  a  general  verdict  for  the  defendant, 
without  determining  the  issues.     Lord   Denman  said : 
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"  When  the  arbitrator  found  defendant  was  under  no 
obligation  whatever  to  the  plaintiff,  but,  on  the  other  hand, 
the  plaintiff  was  under  an  obligation  to  him,  in  respect  of 
the  set-off  claimed,  all  matters  in  difference  being  referred, 
it  isclear  that  he  should  have  found  the  plaintiff  a  debtor 
to  the  defendant  to  that  amount.  Not  having  done  so, 
his  award  is  inconsistent."  And  Patteson,  J.,  said :  "  If 
the  arbitrator  meant  to  find  both  that  there  was  no 
promise,  and  that  the  defendant's  claim  of  set-off  was 
good,  then  he  ought  to  have  found  that  something  was  due 
from  the  plaintiff  to  the  defendant." 

In  the  present  case  the  arbitrator  has  disposed  of  all  the 
issues,  and  found  S750  due  to  the  plaintiff  from  the 
defendant. 

As  to  the  other  point  taken  in  the  rule,  as  to  costs,  I  do 
not  think  there  is  anything  in  it,  for  it  is  quite  clear, 
although  the  arbitrator  gave  directions  as  to  the  costs,  yet 
upon  examining  the  effect  of  these  directions  he  has  only 
directed  what  would  have  taken  place  if  the  award  had 
been  silent  on  the  subject. 

On  the  whole  I  think  the  rule  should  be  discharged. 

Wilson,  J.,  concurred. 

Rule  discharged. 
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The  Colonial  Securities  Co.  (Limited)  v.  Taylor. 

Action  against  sheriff  for  giving  false  certificate — Plea,  misrepresentations 
made  by  plaintiffs''  agent. 

Declaration  against  a  sheriff  for  falsely  certifying  that  there  were  no 
executions  against  the  lands  of  one  H.  Plea,  on  equitable  grounds, 
in  substance,  that  the  plaintiffs'  agent  duly  authorized  in  that  behalf, 
late  in  the  day,  and  after  the  defendant's  office  was  closed,  applied  to 
defendant's  clerk  for  the  certificate  on  the  street :  that  the  clerk  having 
declined  to  return  to  the  office  to  make  the  requisite  search,  the  plain- 
tiffs' agent  then  represented  to  him  that  the  plaintiffs  were  aware  of 
their  own  knowledge  that  there  were  no  executions,  and  would  take 
the  risk  of  there  being  any,  and  would  not  hold  defendant  responsible 
if  such  certificate  should  prove  untrue,  of  which  the  agent  said  there 
was  no  danger  whatever ;  and  the  clerk  thereupon  signed  the  certificate 
at  the  agent's  request,  in  reliance  solely  upon  such  representations,  and 
without  searching  as  his  duty  required,  and  under  the  belief  induced 
by  such  representations  that  there  were  no  executions,  and  upon  the 
understanding  aforesaid  that  no  responsibility  should  attach  to 
defendant. 

Held,  on  demurrer,  a  good  defence,  for  it  shewed  that  the  certificate  was 
obtained  by  the  false  representation  of  the  plaintiffs'  agent  made  by 
him  at  the  time,  for  which  the  plaintiffs  were  responsible. 

This  was  an  action  against  the  defendant  as  sheriff,  for 
negligently  and  falsely  giving  a  written  certificate  to  the 
Canada  Agency  Association,  under  whom  the  plaintiffs 
claimed  by  virtue  of  the  Statute  of  Ontario,  32  Vic.  ch. 
62,  that  there  were  no  executions  in  his  hands  affecting 
the  lands  of  one  H.,  to  whom  the  association,  relying  upon 
the  truth  of  such  certificate,  advanced  money  upon  a  mort- 
gage of  his  land,  whereas  there  was  at  the  time  an  execu- 
tion in  the  defendant's  hands,  under  which  he  afterwards 
sold  the  property  mortgaged,  and  the  plaintiffs  thereby  lost 
their  security  and  the  money  so  advanced. 

Plea,  upon,  equitable  grounds,  that  before  and  at  the 
time  of  the  making  of  the  alleged  certificate  one  M.  was  a 
clerk  in  the  office  of  the  defendant  as  such  sheriff  as  afore- 
said, and  it  was  the  duty  of  the  said  M.,  upon  application 
being  made  in  the  due  course  of  business,  and  in  the  office 
of  the  defendant  as  such  sheriff  as  aforesaid,  by  any  person 
requiring  such  a  certificate  as  aforesaid,  to  examine  the 
papers,  books,  and  records,  in  the  office  of  the  defendant 
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as  such  sheriff  as  aforesaid,  and  to  fill  up  for  the  signature 
of  the  defendant  as  such  sheriff  as  aforesaid  a  certificate 
stating  the  facts  as  they  appear  from  such  books  or  records, 
of  all  which  the  said  Canada  Agency  Association  had 
notice.  And  the  defendant  says,  that  on  the  said  30th 
day  of  June  (the  date  of  the  certificate),  at  a  late  and 
unreasonable  hour  of  the  day,  after  the  said  office  was 
closed,  and  after  the  said  M.  had  left  the  same,  and 
after  his  duties  for  that  day  had  been  terminated,  and 
while  he  was  no  longer  in  the  employ  of  the  said  sheriff* 
until  the  ensuing  morning  at  the  opening  of  the  said 
office,  and  while  he  was  on  the  public  street,  the  said 
Canada  Agency  Association,  through  their  agent  duly 
authorized  in  that  behalf,  applied  to  him  for  the  alleged 
certifix^ate;  and  the  said  M.  having  decHned  to  return  to  the 
said  office  for  the  purpose  of  making  such  searches  and 
enquiries  in  the  books  and  records  of  the  said  office  as 
hereinbefore  mentioned,  the  said  Canada  Agency  Associa- 
tion, through  their  said  agent,  then  represented  to  said 
clerk  that  in  fact  they  were  aware,  of  their  own  knowledge, 
that  there  were  no  executions  or  extents  against  the  lands 
of  the  said  H.,  and  that  they  would  take  the  risk  of  there 
being  any  such  executions  or  extents,  and  would  not  hold 
the  defendant  responsible  if  suoh  certificate  should  prove 
untrue,  of  which  the  said  agent  informed  the  said  M.  there 
was  no  danger  whatsoever ;  and  the  said  M.  thereupon,  at 
the  request  of  the  Canada  Agency  Association,  signed  the 
alleged  certificate  in  the  name  of  the  defendant  as  such 
sheriff,  in  reliance  solely  upon  the  said  representation 
and  assurance,  and  without  making  search,  as  his  duty 
required,  before  filling  up  the  said  certificate,  or  any  search, 
and  in  the  belief  produced  by  the  representations  aforesaid 
that  there  were  no  such  executions  or  extents  as  aforesaid, 
and  upon  the  understanding  aforesaid  that  no  responsibility 
should  attach  to  the  defendant,  as  such  sheriff,  by  reason 
of  the  giving  of  the  said  certificate ;  and  the  said  Canada 
Agency  Association  received  the  alleged  certificate  in  man- 
ner aforesaid  —  wherefore  the  defendant  says  that  in 
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equity  the  plaintiff  ought  to  be  restrained  from  suing  the 
defendant  by  reason  of  the  existence  at  the  date  of  the 
said  alleged  certificate  of  the  first  execution  against  the 
lands  of  the  said  Huffman. 
Demurrer  and  joinder. 

Crooks,  Q.  C,  for  the  demurrer,  cited  Martin  v.  Py croft, 
2  De  G.  M.  &  G.  785  •  Pasley  v.  Freeman,  2  Sm.  L.  C,  6th 
ed.,  91,  95 ;  Clapham  v.  Shillito,  7  Beav.  146. 

Moss,  contra,  cited  Bechwith  v.  Bullen,  8  E.  &  B.  690; 
Hyde  v.  Graham,  1  H.  &  C.  593 ;  Udell  v.  Atherton, 
7  H.  &  N.  172,  183  ;  Wheelton  v.  Hard/isty,  8  E.  &  B.  260 ; 
Barwick  v.  English  Joint  Stock  Bank,  L.  R.  2  Ex.  262 ; 
NicoVs  Case,  3  DeG.  &  J.  387  ;  Woollaston's  Case,  4  DeG. 
&  J.  437 ;  New  Brunswick  and  Canada  R.  W.,  <^c.,  Co. 
V.  Conybeare,  9  H.  L.  Gas.  711;  Burrowes  y.  Locke,  10 
Ves.  470;  Slim  v.  Croucher,  1  DeG.  F.  &  J.  518. 

Morrison,  J. — It  was  contended  on  the  part  of  the 
plaintiffs,  that  the  certificate  being  an  instrument  in 
writing  or  agreement,  it  could  not  be  varied,  contradicted 
or  explained  away  by  any  verbal  statements  or  under- 
standing made  or  had  by  the  agents  of  the  parties  at 
the  time  it  was  signed  :  that  the  facts  set  out  in  the  plea 
afforded  no  defence :  that  the  agreement  or  undertaking 
alleged  to  have  been  made  by  the  agent  of  the  plaintiffs 
was  unauthorized,  and  not  binding  on  them. 

Now  what  the  plaintiffs  complain  of  is,  that  the  defend- 
ant negligently,  and  falsely,  and  wrongfully  certified  in 
writing  to  the  plaintiffs,  that  on  a  certain  day  and  hour, 
5  p.  m.,  there  were  no  executions  in  his  hands,  as  sheriff, 
affecting  the  lands  of  Huffman,  &c.  The  defendant  in 
answer  says,  that  the  plaintiffs,  by  their  duly  authorized 
agent,  on  the  day  mentioned,  and  at  a  late  hour  in  the  day, 
after  office  hours,  applied  in  the  street  to  the  defendant's 
clerk  for^the  alleged  certificate  :  that  the  clerk  declined, 
it  being  after  hours,  to  return  to  the  office  to  search  the 
defendant's  books  to  enable  him  to  certify  according  to 
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the  truth,  when  the  plaintiffs'  agent  represented  to  the 
defendant's  clerk,  as  a  fact,  that  the  plaintiffs  of  their  own 
knowledge  were  aware  that  there  were  no  executions 
against  the  lands  of  Huflman,  and  that  they  would  take 
the  risk  of  there  being  any,  and  would  not  hold  the 
defendant  responsible  if  a  certificate  to  that  effect  should 
prove  untrue,  of  which  the  plaintiffs'  agent  assured  the 
clerk  there  was  no  danger  whatever ;  and  that  the  clerk  at 
the  request  of  the  plaintiffs'  agent,  and  relying  solely  upon 
his  representation  and  assurance,  signed  and  gave  the  cer- 
tificate in  the  defendant's  name. 

I  cannot  consider  the  certificate  in  the  light  of  a  con- 
tract between  the  parties.  I  look  upon  it  as  the  performance 
of  a  duty  cast  upon  the  defendant  as  sheriff,  and  as  I  read 
the  plea  the  matters  alleged  and  set  up  by  it  are  not 
pleaded  as  a  contract,  but  as  shewing  that  the  certificate 
was  obtained  by  the  misrepresentation  of  the  ffgent  of  the 
plaintiffs  :  that  in  order  to  shew  the  misrepresentations  or 
fraud  that  were  made  or  practised,  the  pleader  has  set  out 
tho  statements  X3f  the  plaintiffs' agent  that  operated  upon 
the  mind  of  the  clerk,  and  which  induced  him  to  give  the 
certificate  at  the  time,  without  referring  to  the  office  or 
books  of  the  defendant.  The  allegation  that  the  plaintiffs' 
agent  said  that  the  plaintifts  would  assume  the  risk  or 
responsibility,  &c.,  as  stated,  is  part  of  the  means  used  to 
influence  the  clerk,  and  convince  him  of  the  truthfulness 
of  the  representation  that  the  plaintiffs  knew  of  their  own 
knowledge  there  were  no  executions  in  the  sheriff's  hands 
against  Huffman. 

I  take  it,  as  a  general  principle,  that  a  person  is  respon- 
sible for  the  consequences  of  any  false  representations  he 
may  make  to  another  to  induce  the  other  to  do  any  act, 
and  if  the  effect  of  such  representation,  whether  innocently 
made  or  otherwise,  works  an  injury  to  the  party  making 
it,  that  person  has  no  right  of  action  against  the  other  for 
the  consequences  of  his  own  act ;  so  that  if  in  this  case 
the  plaintiffs  made  the  representations  direct  (and  not  by 
their  agent)  to  the  defendant,  it  could  hardly  be  contended 
that  they  would  be  entitled  to  recover, 
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We  have  therefore  to  consider  whether  from  what 
appears  in  the  plea  the  plaintiffs  are  responsible  for  the 
acts  of  their  agent  and  the  representations  alleged  in  the 
plea.    Mr.  Story  in  his  work  on  agency,  sec.  135,  says : 

Indeed,  for  most  practical  purposes,  a  party  dealing  with 
an  agent,  who  is  acting  within  ^the  scope  of  his  authority 
or  employment,  is  to  be  considered  as  dealing  with  the 
principal  himself.  If  it  is  a  case  of  contract,  it  is  the 
contract  of  the  principal.  If  the  agent,  at  the  time  of 
the  contract,  makes  any  representation,  declaration,  or 
admission,  touching  the  matter  of  the  contract,  it  is 
treated  as  the  representation,  declaration,  or  admission  of 
the  principal  himself"  And  in  section  136,  quoting  Sir 
William  Grant :  "  An  agent  may,  undoubtedly,  within  the 
scope  of  his  authority,  bind  his  principal  by  his  agreement, 
and  in  many  cases  by  l\is  acts."  And  at  sec.  139  :  "  And 
not  only  will  the  positive  acts,  representations,  declara- 
tions, and  admissions  of  an  agent,  when  part  of  the  res 
gestce,  be  binding  upon  the  principal ;  but  even  his  fraudu- 
lent or  negligent  statements,  misrepresentations,  and  con- 
cealments, will  in  many  cases  have  the  same  effect."  After 
referring  to  an  example  of  concealment,  he  further  says  : 
"  The  reason  seems  to  be,that  where  one  of  two  persons  must 
suffer,  he  ought  to  suffer  who  has  misled  the  other  into 
a  false  confidence  in  his  agent,  by  clothing  him  with 
apparent  authority  to  act  and  speak  in  the  premises,  and 
who  otherwise  might  receive  an  injury,  for  which  he  might 
have  no  adequate  redress." 

The  principal  question  we  have  to  determine  is,  whether 
the  plaintiffs  are  bound  by  the  alleged  representations  and 
declarations  of  their  agent.  The  plea  avers  that  the 
plaintiffs,  through  their  agent  duly  authorized  in  that 
behalf,  applied  for  the  certificate  to  Moore,  the  clerk  of 
the  defendant,  &c.  Being  so  authorized  and  employed  to 
obtain  the  certificate  in  question,  upon  the  principles  laid 
down  in  Story,  whatever  statement  or  representation  the 
agent  made  in  the  name  of  the  plaintiffs  to  obtain  the 

certificate,  at  the  time  he  applied  to  Moodie,  the  clerk,  and 
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which  led  to  his  obtaining  it,  would  be  binding  on  the 
plaintiffs.  He  was  acting  for  them  at  the  time,  and  having 
the  conduct  and  management  of  this  particular  transaction, 
the  plaintiffs  clothed  him  with  the  authority  and  afforded 
him  the  means  of  making  the  representations  alleged,  and, 
as  set  out  in  the  plea,  in  the  name  of  the  plaintiffs.  Can 
it  be  said  that  such  representations  were  not  part  of  the 
res  gestce,  or  within  the  scope  of  the  agent's  authority  ? 

After  the  best  consideration  I  can  bring  to  the  question, 
I  have  arrived  at  the  conclusion  that  the  plaintiffs  are 
bound  by  these  representations  and  declarations.  It  seems 
to  me  that  to  decide  otherwise  would  be  to  hold,  that  an 
innocent  person  is  liable  in  damages  to  another  for  the 
consequences  of  an  act  induced  and  brought  about  by  the 
representations  of  that  other,  and  done  at  his  request. 

It  was  also  argued  that  the  defendant's  clerk  having  the 
means  to  satisfy  himself  of  the  fact  asserted  by  the  plain- 
tiffs' agent,  he  ought  to  have  resorted  to  them  before  sign- 
ing the  certificate.  But  the  representations  (as  I  read  the 
plea)  were  made  not  only  to  induce  the  clerk  to  sign  it, 
but  also  made  with  the  object  of  his  dispensing  with  the 
necessity  of  verifying  the  statement  by  the  usual  searches, 
and  the  clerk  might  well  assume  that  the  plaintiffs  and 
their  agent  would  not  mislead  him.  Whatever  may  have 
been  the  motive  that  moved  the  plaintiffs'  agent,  the 
representations  and  declarations  were  well  calculated  to 
disarm  the  clerk  and  induce  him  to  sign  a  certificate  reiter- 
ating a  fact  which  the  agent,  on  the  part  of  the  plaintiffs, 
guaranteed  to  be  correct  aud  true.  In  any  view  of  the 
case,  these  plaintiffs  have  no  ground  for  complaint  on 
account  of  this  certificate,  so  obtained  through  the  wilful 
misrepresentations  of  their  agent ;  and  whether  it  arose 
from  a  mistake,  or  a  fraud  was  practised,  they,  the  plain- 
tiffs, were  equally  the  authors  of  their  own  wrong. 

What  is  said  by  Lord  Chelmsford  in  The  New  Bruns- 
wick and  Canada  R.  W.  Co.  v.  Conybeare,  9  H.  L.  Cas.  742,  is 
applicable  to  this  case  :  "  If  a  party  makes  a  false  repre- 
sentation, it  may  be  no  answer  to  a  person  complaining  of 
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being  misled  by  it,  to  say  to  him, '  You  had  the  means  of 
ascertaining  the  untruth  of  my  statement,  if  you  had 
thought  proper  to  use  them.'  The  reply  to  this  might  pro- 
bably be  :  '  Your  representation  put  me  off  my  guard.  I 
was  entitled  to  place  faith  and  reliance  upon  it.  I  did  so  ; 
and  you  have  no  right  to  complain  that  I  trusted  to  your 
word,  and  looked  no  farther.'  But  when  the  fact  is  not 
misrepresented,  but  concealed,  and  there  is  nothing  done  to 
induce  the  other  party  not  to  avail  himself  of  the  means 
and  knowledge  within  his  reach,  if  he  neglects  to  do  so, 
he  may  have  no  right  to  complain,  because  his  ignorance' 
of  the  fact  is  attributable  to  his  own  negligence." 

On  the  whole,  I  am  of  opinion  that  our  judgment  should 
be  for  the  defendant  on  this  demurrer ;  that  the  plea 
discloses  a  good  defence,  as  it  shews  that  the  certificate, 
which  is  the  foundation  of  the  action,  was  obtained  from 
the  defendant's  clerk  by  means  of  representations,  &c., 
made  at  the  time  to  him  by  the  plaintiffs'  agent. 

Wilson,  J.,  concurred. 

Judgment  for  defendant. 


The  Trustees  of  School  Section  Number  Seven,  in 
THE  Township  of  Stephen,  v.  Mitchell. 

School  Trustees — Action  against  Secretary -Treasurer. 

Held,  affirming  the  judgment  of  the  County  Court,  that  a  Board  of 
School  Trustees  could  maintain  an  action  for  money  had  and  received 
against  their  secretary-treasurer,  to  recover  a  balance  (of  money  in 
his  hands  not  expended  or  accounted  for. 

Appeal  from  the  County  Court  of  Huron. 

The  defendant,  it  appeared,  had  been  secretary-treasurer 
of  the  plaintiffs  for  several  years,  and  this  action  was 
brought  to  recover  from  him  a  balance  of  money  proved 
to  be  in  his  hands  as  secretary-treasurer,  unexpended  or 
unaccounted  for  by  him. 
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The  only  question  raised  at  the  trial  was  the  right  of 
the  plaintiffs  to  recover  the  amount  proved  in  this  action 
for  money  had  and  received.  The  learned  County  Court 
Judge  held  that  the  plaintiffs  could  recover,  and  a  verdict 
was  rendered  for  them  for  $66  20. 

In  the  term  following  a  rule  nisi  was  granted  to  set 
aside  the  verdict  and  for  a  new  trial,  which  after  argument 
was  discharged,  and  the  defendant  appealed. 

Moss,  for  the  appellant,  cited  Bartlett  v.  Dimond,  14  M. 
&  W.  49  ;  Pardoe  v.  Price,  16  M.  &  W.  451  ;  Edivards  v. 
Bates,  7  M.  &;  G.  590. 

0.  S.  Patterson,  contra. 

Morrison,  J. — To  support  this  action  all  that  is 
necessary  to  be  proved  is,  that  the  defendant  received  the 
money  in  question  for  the  purposes  of  the  corporation,  the 
plaintiffs.  What  was  contended  on  the  argument  was,  that 
the  defendant  did  not  stand  in  the  relation  of  agent  of  the 
plaintiffs  :  that  the  moneys  he  received  were  received  not 
for  the  use  of  the  corporation,  but  for  school  purposes : 
that  the  relation  between  the  defendant  and  the  plaintiffs 
was  that  of  trustee  and  cestui  que  tr  ust ;  and  that  the 
remedy  was  only  in  equity  for  an  account. 

I  must  confess  that  I  would  consider  it  to  be  a  great  mis- 
fortune if  we  were  compelled  to  hold,  in  a  case  of  this 
kind,  that  a  suit  in  equity  was  necessary  to  ascertain  or 
rather  to  enable  the  plaintiffs  to  recover  the  balance  of 
moneys  withheld  from  them  by  their  treasurer.  We,  how- 
ever, think  that  it  is  quite  clear  that  the  legal  title  to 
recover  moneys  in  the  hands  of  the  secretary-treasurer  of 
school  trustees,  and  withheld  from  them,  is  in  the  corpora- 
tion, and  that  it  can  be  recovered  in  this  form  of  action. 

By  the  27th  section  of  the  School  Act,  Consol.  Stat. 
U.  C.  ch.  64,  the  school  trustees  are  authorized  to  appoint 
one  of  their  number  (as  in  this  case)  to  be  secretary- 
treasurer  of  the  corporation,  who  shall  give  security  for  the 
correct  and  safe  keeping,  and  forthcoming  (when  called  for) 
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of  the  papers  and  moneys  belonging  to  the  corporation, 
and  for  the  receiving  and  acccounting  for  all  school 
moneys,  &c.,  and  the  disbursing  of  such  moneys  in  the 
manner  directed  by  the  majority  of  the  trustees.  These 
provisions  clearly  indicate  that  the  defendant,  as  the  officer 
and  treasurer  of  the  plaintiffs,  received  the  school  moneys 
in  question  as  for  and  belonging  to  the  corporation,  and 
v^^hen  his  term  of  office  expires  or  ceases  his  duty  is  to 
hand  over  whatever  money  may  be  in  his  custody  to  the 
corporation,  and  if  he  refuses  to  do  so,  the  same  may  be 
recovered  from  him  in  this  form  of  action.  We  are  there- 
fore of  opinion  that  the  view  taken  by  the  learned  Judge 
in  the  court  below  was  correct,  and  that  the  appeal  should 
be  dismissed  with  costs. 

Wilson,  J.,  concurred. 

Appeal  dismissed. 


Sargeant  v.  Allen. 

Pound-keeper — Sale  by  after  security  given — Right  of  action. 

The  plaintiflE* sued  defendant,  a  pound-keeper,  for  selling  the  plaintiff's 
horses  impounded,  after  the  plaintiff  had  given  him  satisfactory  security 
as  required  by  the  statute,  (Municipal  Act  of  1866,  sec.  355,)  and 
demanded  the  horses.  A  count  in  trover  was  added  5  and  the  plaintiff 
had  a  verdict  on  both.  On  motion  for  a  nonsuit,  because  the  first 
count  did  not  allege  that  the  act  complained  of  was  done  maliciously : 

Held,  affirming  the  judgment  of  the  County  Court,  that  the  verdict  was 
right  on  both  counts,  for  the  special  count  shewed  a  case  in  excess  of 
jurisdiction,  and  within  sec.  1,  therefore,  not  sec.  2,  of  Consol.  Stat. 
U.  C.  ch.  126. 

The  proper  mode  of  taking  the  objection  would  have  been  by  demurrer, 
or  in  arrest  of  judgment. 

Appeal  from  the  County  Court  of  Grey. 

The  declaration  contained  three  counts  : 

1.  That  defendant,  as  pound-keeper,  received  two  colts 
of  the  plaintiff,  and  impounded  the  same  for  certain  alleged 
damages  and  costs  charged  upon  the  same,  and  sold  them 
at  a  gross  undervalue. 
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2.  That  defendant,  as  pound-keeper,  having  received  the 
colts,  the  plaintiff  offered  to  defendant  and  gave  to  him 
satisfactory  security,  as  required  by  29-30  Vic.  ch.  51,  sec. 
355  (Municipal  Act  of  18G6)  for  all  costs,  &;c. ;  and  that 
the  plaintiff  demanded  the  colts  from  defendant,  yet 
defendant  refused  to  give  them  to  the  plaintiff,  and  wrong- 
fully sold  them. 

3.  Trover. 

Plea,  general  issue,  by  statute,  Consol.  Stat.  U.  C.  ch. 
126,  sees.  1,  10,  11,  IG,  19,  20;  29-30  Vic.  ch.  51,  sec. 
355,  sub-sees.  1,  2.  3,  4,  10,  12,  13,  17,  public  acts. 

The  jury  found  for  defendant  on  the  first  count,  and  for 
the  plaintiff  on  the  second  and  third  counts. 

Defendant  obtained  a  rule  on  the  plaintiff  to  shew  cause 
why  the  verdict  on  the  second  and  third  counts  should  not 
be  set  aside,  and  a  nonsuit  entered,  because  the  second 
count  shewed  that  defendant  was  a  public  pound-keeper  and 
acted  as  such,  and  it  did  not  allege  that  the  act  complained 
of  was  done  maliciously  and  without  reasonable  and  pro- 
bable cause;  and  because  the  third  count  could  not  be 
maintained  against  defendant,  who  was  a  public  officer;  he 
should  have  been  declared  against  specially,  and  malice  and 
want  of  reasonable  and  probable  cause  alleged  against  him. 

This  rule,  after  argument,  was  discharged,  and  the  defend- 
ant'appealed,  on  the  same  grounds. 

McMichael,  for  the  appellant.  It  is  settled  that 
defendant  is  a  public  officer  within  Consol.  Stat,  U. 
C.  ch.  126  :  Davis  v.  Williams,  13  C.  P.  365.  The  second 
count  is  defective,  because  it  does  not  allege,  according  to 
the  statute,  that  defendant'  acted  maliciously  and  without 
reasonable  and  probable  cause;  and  the  fact  of  a  sale  of  the 
colts  impounded  stated  in  the  count  did  not,  nor  did  the 
evidence  as  to  the  same,  though  made  after  tender  of  the 
bond  by  the  plaintiff,  deprive  defendant  of  his  protection 
under  the  statute.  This  view  prevents  the  third  count 
being  used  against  the  defendant :  Bross  v.  Huher,  15  U. 
C.  R.  625,  18  U.C.  R.  282 ;  Hiiist  v.  Buffalo  <i'  Lake  Huron 
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R.  W.  Co.,  16  U.  C.  R.  299 ;  Alton  v.  The  Hamilton  and 
Toronto  R.  W.  Co.,  13  U.  C.  R  595. 

Moss,  for  the  respondent.  Even  if  the  second  count  be 
objectionable  as  framed,  the  trover  count  is  maintainable, 
because  defendant  by  his  wrongful  refusal  to  take  the 
bond,  without  any  excuse  for  his  refusal,  forfeited  the  pro- 
tection of  the  statute,  and  became  a  wrong-doer.  He 
could  not  suppose  he  was  acting  within  the  line  of  his 
duty,  or  under  the  provisions  of  the  statute ;  his  conduct 
became  wilful  and  unjustifiable  :  Connors  v.  Darling,  23 
U.  C.  R.  541 ;  Neill  v.  McMillan,  25  U.  C.  K  485  ;  Kendall 
V.  Wilkinson,  4  E.  &  B.  680 ;  Pease  v.  Chaytor,  1  B.  &  S. 
658;  Pillott  v.  Wilkinson,  S  H.  &  C.  345';  Grainger  y. 
Hill,  4  Bing.  N.  C.  212  ;  Aldred  v.  Constable,  6  Q.  B.  381 
West  V.  mbhs,  4  C.  B.  172. 

Wilson,  J. — This  is  a  case  in  which  the  defendant,  a 
public  officer,  had  the  right  to  receive  the  colts  and  to  im- 
pound them. 

The  owner  was  also  entitled  at  any  time  before  sale  to 
replevy  or  get  back  the  colts  on  demand  made  for  them, 
without  payment  of  any  poundage  fees,  on  giving  satisfac- 
tory security  to  the  pound-keeper  for  all  costs,  damages, 
and  poundage  fees  that  might  be  established  against  him. 

The  plaintiff",  alleges  in  his  second  count,  that  before  any 
sale  of^  the  colts  by  defendant  he  offered  to  give  and  did 
give  to  defendant  satisfactory  security,  as  required  by  the 
statute,  for  all  costs,  &c.,  and  then  demanded  the  colts 
back  from  defendant,  yet  defendant  refused  to  give  them 
up,  and  wrongfully  and  improperly  sold  them. 

The  defendant  does  not  now  dispute  these  facts.  What  he 
says  is,  that  the  count  should  have  been  framed  on  the  first 
section  of  Consol.  Stat.U.C.  ch.  126,  and  should  have  alleged 
that  the  sale  was  made  maliciously  and  without  reasonable 
or  probable  cause,  and  that  the  third  count,  which  contains 
no  such  allegation  either,  cannot  be  maintained. 

The  facts  shew  an  excess  of  jurisdiction,  under  the  second 
section  of  the  Act. 


SARGEANT  V.  ALLEN. 


387 


The  pound-keeper  is  to  sell  only  in  the  event  of  the 
cattle  not  being  replevied  or  redeemed.  Here  the  plaintiff 
not  only  offered  to  the  defendant  security  under  the 
statute,  but  he  gave  it  to  him  ;  yet  the  defendant  sold  the 
colts,  when  his  duty  was  to  return  them  to  the  plaintiff. 

Pease  v.  Chaytor,  1  B.  &  S.  658,  appears  to  me  to  be 
quite  in  point.  Leary  v.  Patrick,  15  Q.  B.  266,  and  Kirhy 
V.  Simpson,  10  Ex.  358,  are  also  applicable. 

The  defendant  complains  only  of  the  count  in  question 
on  the  ground  of  pleading — that  it  does  not  contain  the 
allegation  of  malice,  fee,  according  to  the  first  section  of 
the  Act.  He  does  not  complain  of  any  improper  direction 
of  the  judge,  nor  that  the  verdict  was  against  law  and 
evidence,  because  it  was  proved  the  defendant  had  reason- 
able and  probable  cause  for  believing  he  had  the  right  to 
act  as  he  did,  or  that  he  had  the  right  to  proceed  to  a  sale 
notwithstanding  the  delivery  of  the  bond,  or  that  he  dis- 
puted or  denied  the  sufficiency  of  the  bond ;  but  merely 
that,  as  a  matter  of  pleading,  the  count  is  insufficient 
because  it  is  not  alleged  he  acted  maliciously,  &c. 

Properly  he  is  not  entitled  to  have  a  nonsuit  entered 
It  is,  if  an  objection  at  all,  the  proper  subject  of  a  demurrer, 
or  a  motion  in  arrest  of  judgment. 

The  third  count,  however,  is  free  from  such  objection, 
and  as  there  is  no  complaint  against  the  direction  to  the 
jury  or  their  finding,  the  plaintiff  is  entitled  to  retain  his 
verdict:  Booth  v.  Clive,  10  C.  B.  827;  Hardivich  v.  Moss, 
7  H.  ife  N.  136. 

I  think  the  second  count  does  shew  a  case  in  excess  of 
jurisdiction,  and  therefore  it  was  not  necessary  to  allege 
that  the  defendant  acted  maliciously,  &c.  . 

If  it  do  not  shew  such  a  case,  a  nonsuit  or  verdict  for 
defendant  is  not  the  proper  remedy,  so  long  as  the  alleged 
objection  appears  on  the  face  of  the  count,  and  the  count 
itself  was  proved. 

The  third  count  is  free  from  any  insufficiency  of  pleading, 
and  no  objection  has  been  made  to  the  charge  or  finding. 
On  that  count,  at  any  rate,  the  plaintiff  must  have  a 
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verdict,  but  I  think  he  is  entitled  to  his  verdict  as  it 
stands  on  both  counts,  and  that  the  appeal  must  be  dis- 
missed with  costs. 

Morrison,  J.,  concurred. 

Appeal  dismissed. 


Sinclair  et  al.  v.  McDougall. 

Insolvent  Act,  1865,  sec.  13 — Execution — Lien. 

Held,  under  sec.  13  of  the  Insolvent  Act  of  1865,  tliat  where  before 
the  assignment  the  money  had  been  made  by  the  sheriff  under  a  Ji.fcL. 
against  the  insolvent,  the  execution  creditor  was  entitled  to  it ;  for 
that  the  section  applied  only  where,  but  for  its  provisions,  a  lien  would 
have  existed  on  the  property  in  question  at  the  execution  of  the  assign- 
ment, and  not  where  it  had  been  converted  into  money  which  belonged 
to  the  execution  creditor. 

Held  also,  that,  under  the  circumstances  of  this  case,  set  out  below,  the 
money  must  be  treated  as  received  under  the  execution. 

Action  in  the  County  Court  of  the  County  of  York,  on 
the  common  counts. 

Plea,  never  indebted.  Issue. 

The  cause  was  tried  at  Toronto,  before  Morrison,  J. 

Archibald  Campbell,  the  deputy  of  defendant,  who  was 
sheriff  of  the  County  of  Victoria,  was  examined  as  a 
witness.  He  said  :  An  execu  tion  against  goods  was  delivered 
at  the  defendant's  office  on  the  29th  January,  1869,  at  the 
suit  of  the  plaintiffs,  against  one  Fitzgerald.  I  acted  on  it. 
I  got  $150.  It  was  paid  to  me  by  Fitzgerald  when  I  went 
to  his  place  with  the  execution.  He  complained  when  I 
called  on  him  of  the  amount  of  the  costs,  and  talked  about 
going  into  bankruptcy.  I  told  him  I  must  put  a  person  in 
possession.  He  said  he  did  not  like  to  be  exposed :  that  he 
would  give  me  $150,  which  I  was  to  hold  until  he  could 
write  to  the  plaintiffs  to  see  if  they  would  throw  off  part 
of  the  costs  ;  if  they  did  so,  he  would  pay  the  execution  ; 
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if  not,  he  would  make  an  assignment,  and  I  was  to  return 
the  money,  as  it  should  go  to  the  benefit  of  the  rest  of  the 
creditors.  On  my  return  I  gave  the  $150  to  defendant, 
and  told  him  how  I  got  it.  The  assignee  in  insolvency 
afterwards  demanded  the  money  from  defendant,  and 
defendant  gave  him  his  check  for  it.  I  considered  the 
money  was  Fitzgerald's  until  it  was  determined  what  the 
plaintiffs  should  do,  and  no  money  was  paid  on  the  fi.  fa. 
I  just  took  it  as  a  security.  He  told  me  he  would  not  have 
paid  the  money  if  I  had  not  had  the  Ji.  fa.  and  been  the 
deputy  sheriff. 

On  the  5th  February,  1869,  defendant  wrote  to  the 
plaintiffs : 

•'In  reply  to  yours  of  the  1st  instant,  I  beg  to  inform  you  that  I  have 
not  advertised  in  this  suit  yet.  I  saw  defendant  yesterday,  and  I  am  in 
hopes  the  money  will  be  paid  without  advertising.  He  is  very  much 
annoyed  at  being  put  to  so  much  costs.  I  think  you  had  better  be  as 
easy  as  possible  with  him,  at  least  until  after  the  execution  is  thirty  days 
in  my  hands.  If  he  is  pressed  just  now  it  may  perhaps  drive  him  to 
make  an  assignment." 

On  the  8th  of  April,  defendant  wrote  again  to  the 
plaintiffs  : 

''Yours  of  the  6th  I  have  just  received,  and  in  reply  beg  to  say, 
that  shortly  after  receiving  your  letter  of  the  1st  ult.  my  deputy 
saw  Fitzgerald,  jvho  told  him  that  you  could  not  allow  him  any 
of  the  costs  on  the  execution,  but  that  you  had  no  desire  to  press 
him  for  the  amount  at  once.  With  a  good  deal  of  hesitation  he 
gave  $150,  which  was  to  be  applied  on  your  execution,  providing  the 
other  creditors  would  not  press  him  to  make  an  assignment  within  the 
thirty  days.  A  few  days  after  the  assignment  was  made,  and  the  official 
assignee  notified  me  to  hand  over  the  money,  which  I  refused  to  do  until 
I  could  communicate  ,with  you.  I  wrote  you  at  once,  and  in  the  absence 
of  any  answer,  I  was  ordered  to  pay  over  the  money  to  the  official 
assignee.  As  I  could  not  hold  it,  it  being  paid  to  me  within  the  thirty 
days  allowed  by  the  act,  and  also  understanding  from  the  assignee  that 
the  matter  was  being  arranged  .with  the  Montreal  creditors,  I  deemed 
it  best  to  pay  the  money  over.  From  the  correspondence  between  the 
other  creditors  and  the  assignee,  it  seems  they  look  upon  your  claim  of 
costs  as  being  a  privileged  claim,  so  they  will  allow  that  amount  over 
and  above  your  dividend.  This  they  ought  to  do,  as  if  I  had  not  succeeded 
in  getting  the  $150,  it  would  never  have  been  paid  by  Fitzgerald  to  the 
assignee,  as  I  understand  that  another  $100  in  cash  that  he  had,  which 
came  out  on  examination,  could  not  be  accounted  for." 

Defendant's  counsel  moved  for  a  nonsuit,  on  the  ground 
that  the  $150  was  not  money  had  and  received  to  the 
plaintiffs'  use. 
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Defendant  proved  the  assignment  made  by  the  debtor  to 
the  official  assignee,  dated  20th  February,  1869. 

The  learned  judge  entered  a  verdict  for  the  plaintiffs  for 
$158,  with  leave  to  defendant  to  move  to  enter  a  verdict 
for  him,  or  a  nonsuit. 

In  this  term,  Read,  Q.  C,  obtained  a  rule  nisi  accord- 
ingly, or  for  a  new  trial,  the  verdict  being  against  law 
and  evidence. 

G.  S.  Patterson  shewed  cause.  The  $150  paid  by  the 
debtor  to  the  deputy  sheriff  was  money  paid  on  and  made 
by  the  execution.  Defendant  did  not  agree  to  return  the 
money  to  the  debtor  on  any  terms  or  conditions,  and  if  he 
had  so  agreed  it  would  have  been  illegal.  The  plaintiffs 
are  entitled  to  the  money.  Money  paid  to  the  sheriff  is 
the  same  as  money  made  by  him.  The  sheriff's  return  and 
letters,  and  the  evidence  of  the  deputy,  all  shew  the  sheriff 
received  the  money  by  virtue  of  the  execution :  Insolvent 
Act,  1865,  sec.  13 ;  Mutton  v.  Young,  4  C.  B.  371 ;  Wood 
V.  Wood,  4  Q.  B.  397 ;  Collingridge  v.  Paxton,  11  C.  B. 
683 ;  Harrison  v.  Paynter,  6  M.  &  W.  387 ;  Whyt&  v. 
Treadwell,  17  C.  P.  488  ;  Norland  y.  Pellatt,  8  B.  &  C.  722. 

The  13th  section  of  the  Act  of  1865  does 'not  apply,  as 
the  debtor's  property  was  gone,  and  was  money  in  the 
sheriff 's  hands  before  the  assignment  was  executed :  Whyte 
V.  Treadwell,  17  C.  P.  488. 

Sec.  8  of  the  Act  of  1864,  does  not  apply  to  payments 
made  to  a  sheriff  by  the  debtor.  If  it  can  apply  in  any 
case,  it  cannot  apply  here,  for  no  unjust  preference  was 
gained  by  the  plaintiffs,  who  were  entitled  to  all  they  claim 
by  the  execution,  nor  was  the  payment  made  in  contem- 
plation of  insolvency.  The  payment  within  thirty  days  is 
not  absolutely  void.  The  presumption  that  the  payment 
was  made  in  contemplation  of  insolvency  may  be  rebutted  : 
Newton  v.  The  Ontario  Bank,  in  appeal,  15  Grant,  283. 
But  this  question  was  not  raised  at  the  trial. 

Bead,  Q.  C,  supported  the  rule.  The  $150,  though 
given  to  defendant,  never  passed  out  of  Fitzgerald's  control. 
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In  any  view  it  was  a  voluntary  payment  by  him,  and  in 
any  view  also  the  payment  cannot  be  insisted  on  as  made 
to  the  sheriff  for  the  plaintiffs'  use,  as  it  was  defeated  by 
the  assignment,  which  was  made  before  the  execution  had 
been  thirty  days  in  the  sheriff's  possession.  The  payment 
must  be  avoided  by  the  act  of  18G5,  sec.  13,  or  by  the  act 
of  1864,  sec.  8,  sub-sec.  5.  The  money  was  got  and 
retained  by  the  sherifi  for  Fitzgerald's  use :  Simms  v. 
Denison,  28  U.  C.  R.  324 ;  Baron  v.  Husband,  4  B.  iSz;  Ad. 
611;  Bavloiv  v.  Broiune,  16  M.  &  W.  126;  Malcolm  v. 
Scott,  5  Ex.  601. 

Wilson,  J  . — It  appears  to  me,  on  the  facts  stated,  the 
defendan,t  as  sheriff  got  the  money  or  made  it  under  the 
execution  which  he  had  at  the  suit  of  the  present  plain- 
tiffs against  Fitzgerald. 

The  question  then  is,  whether  there  is  anything  in  the 
Insolvent  Acts  which  prevented  the  plaintiffs  getting  the 
benefit  of  that  payment  made  on  their  execution  ? 

There  is  nothing  in  the  Act  of  1864  which  prevented  the 
sheriff  from  levying  the  whole  debt  or  receiving  payment 
of  the  whole  amount  of  the  execution  in  money  from  the 
debtor,  before  the  assignment  in  insolvency  was  made. 
The  assignment  transferred  only  such  property  and  rights 
as  the  insolvent  had  at  the  time  of  signing  it.  It  had  no 
retrospective  effect,  unless  in  those  cases  which  were 
specially  provided  for  by  the  act.  These  provisions  are 
contained  in  sec.  8  and  its  sub-sections,  but  none  of  them 
apply  to  the  sheriff,  who  is  enforcing  judicial  process. 

If  the  debtor  had  procured  his  money  to  be  seized 
under  the  execution,  the  payment  being  in  itself  an  act  of 
insolvency  would,  I  think,  have  avoided  the  payment : 
sec.  3,  sub-sec.  (d),  but  there  is  no  cause  for  saying  that 
the  debtor  procured  his  money  to  be  taken. 

By  the  Act  of  1865,  sec.  12,  the  assignment  of  the 
debtor  now  passes  to  the  assignee  and  divests  from  the 
debtor  and  the  sheriff  the  property  of  the  debtor,  although 
the  sheriff  has  seized  it,  and  so  long  as  he  has  not  sold 
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it  under  the  writ.  The  claim  as  to  costs  is  not,  however, 
interfered  with.  By  this  section  then  the  plaintiffs  are 
entitled  to  their  costs,  and  by  the  13th  section  also ;  and 
by  the  12th  section  the  plaintiffs  are  entitled  to  the  benefit 
of  all  property  of  the  debtor  taken  by  the  sheriff*  and  sold 
by  him. 

By  the  13th  section,  no  lien  or  privilege  is  created  on 
the  insolvent's  estate  for  the  amount  of  any  judgment  debt 
or  interest,  by  the  issue  or  delivery  to  the  sheriff*  of  any 
execution,  "  or  by  levying  upon  or  seizing  under  such  writ 
the  effects  or  estate  of  the  insolvent,  unless  such  writ  of 
execution  shall  have  issued  and  been  delivered  to  the 
sheriff"  at  least  thirty  days  before  the  execution  of  a  deed 
of  assignment,  or  the  issue  of  a  writ  of  attachment." 

The  16th  and  17th  sections  of  the  Act  do  not  apply,  for 
they  relate  to  process  and  proceedings  not  perfected  by 
sale  when  the  assignment  is  made  or  the  attachment  issues. 

The  13th  section  is  the  only  one  which  has  to  be  con- 
sidered. 

That  section  provides  against  any  lien  or  privilege  being- 
acquired  by  an  execution  creditor  on  the  estate  or  effects 
of  the  insolvent,  even  by  a  levy  and  seizure,  unless  the 
writ  has  been  in  the  sheriff's  hands  for  thirty  days  before 
the  assignment. 

The  plaintiffs  say  they  do  not  want  any  lien  or  privilege 
on  the  debtor's  estate  :  that  the  money  paid  to  the  sheriff 
ceased  to  be  the  debtor's  money  and  became  theirs  the 
instant  it  was  seized,  and  being  their  own  money  they 
cannot  have  a  lien  or  privilege  on  it,  nor  a  lien  or  privilege 
on  it  as  part  of  the  debtor's  estate. 

I  think  this  is  the  correct  construction  of  the  statute. 
It  agrees  with  the  12th  section,  by  which  all  effects  seized 
by  the  sheriff  are  transferred  to  the  assignee  "  so  long  as 
they  are  not  actually  sold  by  the  sheriff'."  And  it  agrees 
also  with  the  provisions  of  the  16th  and  17th  sections, 
which  relate  to  uncompleted  sales. 

I  think  the  13th  section  applies  only  when  the  insol- 
vent's estate,  or  the  part  of  it  that  may  be  in  question,  is 
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in  that  condition  at  the  time  when  the  assignment  is 
made  that  a  lien  or  privilege  could,  but  for  the  act,  have 
been  said  to  have  existed,  or  to  have  been  created  upon  it 
in  favor  of  the  execution  creditor  by  the  issue  or  by  the 
delivery  of  the  writ  to  the  sheriff,  or  by  his  levy  or  seizure 
under  it;  and  that  it  does  not  apply  when  the  estate  of  the 
debtor  has  been  converted  by  the  sheriff  into  money  before 
the  assignment  has  been  made,  for  the  money  is  not  a  part 
of  the  debtor's  estate,  but  has  become  the  money  of  the 
creditor,  for  which  he  can  sue  the  sheriff  for  money  had 
and  received  to  the  creditor's  use,  and  upon  which  there- 
fore no  lien  or  privilege  in  his  own  favour  can  possibly 
arise. 

The  section  does  not  extend  to  proceedings  canied  as 
far  as  a  sale,  but  to  those  only  which  have  gone  as  far  as 
a  levy  or  a  seizure. 

I  make  no  distinction  here  between  the  debtor  paying 
the  money,  and  the  sheriff  making  it  by  a  seizure  of  goods 
and  the  conversion  of  them  by  sale  into  money,  or  seizing 
the  money  and  getting  it  without  the  act  and  against  the 
will  or  resistance  of  the  debtor. 

When  once  he  had  the  money,  it  ceased  to  be  the  money 
of  the  debtor  and  became  the  money  of  the  creditor,  just 
the  same  as  if  the  sheriff  had  raised  the  amount  by  seizure 
and  sale  of  goods. 

Morland  v.  Pellatt,  8  B.  &  C.  722,  is  of  some  force  and 
application  here. 

The  rule  should  be  discharged. 

Morrison,  J.,  concurred. 

Rule  discharged  (a). 


(a)  By  the  present  Insolvent  Act  of  1869,  32-33  Vic.  ch.  16,  sec.  59, 
the  law  has  been  altered ;  and  no  lien  or  privilege  shall  be  created  upon 
either  the  personal  or  real  estate  of  the  insolvent  for  the  amount  of  any 
judgment  debt  by  the  issue  or  delivery  to  the  sheriff  of  the  execution,  or 
by  levying  upon  or  seizing  under  such  writ  the  effects  or  estate  of  the 
insolvent,  if  before  the  payment  over  to  the  plaintiff  of  the  moneys 
actually  levied  under  such  writ  the  estate  of  the  debtor  shall  have  been 
assigned,  &c. 
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Smith  v.  Hamilton. 

Sale  of  goods — Property  passing — Right  to  replevy — Trial  before  Judge — 
Motion  for  new  trial  on  the  facts. 

The  plaintiff,  being  administratrix  of  her  husband,  had  a  public  sale  of  his 
effects,  on  the  11th  November,  at  which  the  defendant,  her  son-in-law, 
bought  among  other  things  two  mares,  it  being  understood  before  the 
sale  that  he  should  purchase  goods  equal  in  value  to  the  share  of  the 
estate  which  his  wife  would  be  entitled  to.  He  took  away  the  mares 
next  day,  without  having  made  any  settlement,  or  any  express  assent  on 
the  plaintiff's  part.  His  purchases  amounted  to  $154,  and  his  wife's 
share  of  the  estate  was  found  to  be  only  $100.  The  plaintiff,  through 
her  agent,  wrote  to  defendant  demanding  payment  of  the  balance, 
$54,  and  not  having  received  it  replevied  one  of  the  mares,  which  at 
the  sale  was  sold  for  $51.50.  The  learned  Judge,  before  whom  the 
case  was  tried  without  a  jury,  found  for  theplaintiff,  on  the  grounds 
that  defendant  had  no  right  to  take  away  the  mare  until  paid  for.  On 
motion  for  a  new  trial — 

Held,  there  being  evidence  to  sustain  this  view,  that  the  verdict  should 
not  be  disturbed ;  and, 

Semble,  that  notwithstanding  the  32  Vic.  ch.  6,  sec.  18,  a  Judge's 
decision  on  facts  is  to  be  regarded  differently  from  the  finding  of  a 

Semble,  however,  the  plaintiff  having  demanded  payment  of  the 
balance,  thus  recognizing  the  sale,  that  it  would  have  been  more  satis- 
factory to  have  found  a  sale  and  delivery,  and  to  have  held  the  defend- 
ant indebted  for  the  balance. 

Replevin  for  a  mare,  brought  in  the  County  Court  of 
Elgin.    Pleas,  not  guilty,  and  not  possessed. 

The  cause  was  tried  before  the  Judge  of  the  County 
Court,  without  a  jury,  acting  for  and  in  the  absence  of  the 
late  Mr.  Justice  J ohn  Wilson,  at  the  last  Spring  Assizes  at 
St.  Thomas. 

The  facts  appeared  to  be,  that  the  plaintiff  was  admin- 
istratrix'to  her  deceased  husband's  estate,  and  the  mother- 
in-law  of  defendant.     She  had  a  public  sale  of  the  goods. 

2  homas  Smith,  a  son  of  the  plaintiff,  said,  there  was  an 
understanding  between  plaintiff  and  defendant  that  what 
defendant  bought  should  apply  on  his  wife's  share  of  the 
estate.  He  bought  a  number  of  articles,  and  among  them 
this  mare  and  another  one.  Witness  got  the  mare  for  defend- 
ant to  take  away,  and  he  did  take  it ;  but  the  plaintiff  did 
not  know  anything  of  it  till  defendant  was  starting  away. 
The  sale  was  on  the  11th  November,  1868,    On  New 


SMITH  V.  HAMILTON. 


395 


Year's  day  after,  the  defendant  and  his  wife  came  on  a 
visit  to  the  plaintiff;  they  stayed  until  the  following 
morning.  The  plaintiff  ordered  witness  to  lock  the  mare  up 
in  the  barn,  defendant  having  driven  to  the  plaintiffs  with 
the  mares  he  had  got  at  the  sale.  The  other  mare  was  not 
locked  up,  as  the  witness  said,  "  we  thought  we  would  let 
him  keep  one ;  we  thought  we  would  like  to  have  pay  for 
the  mare  or  get  her  back.  We  did  not  lock  up  both  mares, 
because  we  thought  there  was  that  much  coming  to  defend- 
ant out  of  the  estate.  Defendant  bought  in  things  for  the 
plaintiff,  and  some  for  me.  He  claimed  the  mare  on  New 
Year's  day ;  that  was  the  first  time  he  claimed  it  as  his 
own." 

The  auctioneer  proved  that  the  terms  of  the  sale  were 
cash.  Some  one  was  to  buy  in  things  for  the  plaintiff  to 
prevent  a  sacrifice.  The  sale  was  made  for  the  purpose  of 
making  a  division  of  the  property. 

For  the  defendant,  Levi  Foivler  said,  "  I  told  the  plaintiff 
I  would  write  defendant  a  letter.  Defendant's  wife  has  got 
her  share  without  this  mare.    I  wrote  these  letters:" 

Samuel  Hamilton, 

Bought  at  Mrs.  Smith's  Sale. 


1868. 

Nov.  11.   To  I  Skip  bees   $1  63. 

1  Cow   16  00. 

1  Brown  Colt   53  00. 

1  Sorrel  Mare   51  50. 

1  Cow,  private  sale   22  00. 

3  Calves   10  00. 


Total  Amount.  $154  13. 


Dear  Sir, — I  shall  have  to  ask  you  to  call  and  settle  the  above  amount, 
as  I  shall  have  to  make  up  an  account  of  all  the  estate  of  the  late  John 
Smith,  to  lay  before  the  suit  now  pending  between  the  executrix  Mis. 
Smith,  and  her  son  William ;  and  your  portion  of  the  estate  will  be  some- 
where about  $100,  which  will  leave  you  indebted  to  the  estate  $54.13, 
which  you  will  have  to  pay  in  to  me,  or  give  a  note  with  an  endorser,  or 
secure  Mrs.  Smith  in  some  way.  Please  attend  to  it  at  once,  and  oblige 
yours, 

Levi  Fowler, 

Agent  for  Mrs.  Smith. 

Fingal,  December  1st,  1868. 
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FiNGAL,  January  2nd,  1869. 

S.  Hamilton, 

My  Dear  Sir, — I  am  sorry  to  hear  that  you  did  not  settle  with  Mrs. 
Smith  for  the  property  you  bought  at  the  sale.  You  well  know  that 
Mrs.  Smith  is  trying  to  make  the  best  out  of  the  property  she  can  for 
all  your  benefit  and  the  rest  of  the  heirs.  I  hope  you  will  settle  for  the 
mare  and  take  her,  and  not  put  me  to  the  trouble  of  bringing  a  suit  and 
make  costs,  which  you  will  have  to  pay  share  and  share  alike.  You 
had  better  come  over,  and  I  think  we  could  make  all  right  without 
spending  money.    I  will  see  you  myself  Tuesday  if  you  can't  come  over. 

Yours  truly, 

Levi  Fowler. 

You  can't  think  that  you  can  come  to  a  sale  and  bid  off  a  large  amount, 
and  not  pay  for  it,  I  am  sure. 

The  witness  further  said,  "  I  understood  all  that  defend- 
ant bought  at  the  sale  was  for  the  plaintiff,  not  for  his  wife ; 
I  believe  defendant  is  worth  nothing." 

Frederick  Silcox  said,  "  I  asked  the  plaintiff  if  defend- 
ant bought  the  mare  for  her  or  himself,  she  said  for  himself 
and  not  for  her  ;  that  was  at  the  sale  just  as  the  mare  was 
bid  off."  He  asked  this,  he  said,  just  because  he  wanted  to 
know.  It  was  none  of  his  business,  and  he  did  not  know 
why  he  wanted  to  know. 

Oliver  Stolicker,  said,  "  I  saw  defendant  buy  a  sorrel  and 
a  brown  mare  .1  saw  the  plaintiff's  son  and  defendant 
driving  the  mare  between  the  sale  and  the  1st  January.  I 
went  to  take  the  mare  under  a  search  warrant ;  plaintiff  said 
she  did  not  know  where  the  mare  was  ;  I  found  the  mare 
in  a  stable.  The  plaintiff  contended  she  only  lent  the 
defendant  the  mare  on  condition  he  was  to  come  and  pay 
the  money,  and  because  he  had  not  done  so  that  Squire 
Fowler  had  told  her  to  lock  the  mare  up." 

Oliver  Smith  said,  "  I  saw  the  defendant  bid  the  mare 
off,  whether  for  himself  or  not  I  can't  say ;  defendant 
took  the  mares  away  ;  plaintiff's  son  and  defendant  were 
talking  about  his  having  the  horses  ;  plaintiff  was  not  pre- 
sent ;  she  first  knew  of  the  horses  being  taken  after  they 
were  harnessed,  and  just  as  they  were  about  to  start ;  did 
not  hear  plaintiff  claim  the  mare  till  December." 

Mary  Smith,  daughter  of  the  plaintiff,  said,  "  I  know 
defendant  bid  on  the  mares  and  several  things  for  plaintiff; 
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plaintiff  did  not  forbid  defendant  taking  the  mare  away, 
but  she  did  not  know  he  was  going  to  take  it  till  he 
started." 

The  learned  judge  found  : — 1.  That  the  plantiff,  as 
administratrix  of  her  husband's  estate,  had  a  sale  of  the 
cattle  and  effects  which  belonged  to  her  husband.  2.  That 
by  the  terms  of  sale  cash  was  to  be  paid,  and  no  pur- 
chaser had  a  right  to  take  anything  away  before  the  terms 
of  the  sale  were  complied  with.  3.  That  defendant  pur- 
chased the  mare  in  question  for  his  own  use,  but  did  not 
pay  cash  either  at  or  after  tlie  sale.  4.  That  defendant's 
wife  was  entitled  on  distribution,  as  daughter  of  the  intestate, 
to  a  share  of  the  estate.  5.  That  without  paying  for 
the  mare,  or  effecting  an  arrangement  through  his  wife,  or 
discharging  the  plaintiff  as  administratrix  for  his  wife's 
share,  he  took  away  the  mare,  without  her  express  consent, 
but  not  without  her  knowledge ;  and  I  do  not  find  that 
the  facts  are  proved  to  liave  been  such  that  an  implied 
assent  can  be  inferred.  The  evidence  is  that  the  plaintiff' 
did  not  know  he  was  going  to  take  the  mare  until  he  was 
starting  away ;  and  that  the  plaintiff  contended,  when 
spoken  to  by  Mr.  Stolicker,  (who  was  a  witness  for  defend- 
ant), that  she  only  lent  defendant  the  mare  on  condition 
that  he  was  to  come  and  pay  the  money.  6.  That  the 
mare  was  afterwards  brought  to  the  plaintiff's  stable,  and 
there  locked  up  by  her;  and  she  had  the  right  to  do  so. 
7.  That  the  mare  was  taken  out  of  the  plaintiff's  pos- 
session by  a  search  warrant.  8.  That  the  mare  was 
replevied  in  possession  of  defendant,  and  I  think  the 
plaintiff  was  at  that  time  entitled  to  the  possession  of  the 
mare.  9.  That  the  account  sent  in  by  Mr.  Fowler,  and 
his  letter,  shewed  that  if  defendant  were  willing  to  comply 
with  the  terms  of  sale  the  plaintiff  was  willing  he  should 
keep  the  mare,  and  nothing  more. 

I  find  for  the  plaintiff  $4  damages,  and  I  certify  for 
County  Court  costs. 

In  Easter  Term  last,  Hodgvns  obtained  a  rule  calling  on 
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the  plaintiff  to  shew  cause  why  the  verdict  or  finding  of 
the  learned  Judge  should  not  be  set  aside,  and  a  new  trial 
granted.  The  grounds  were  set  out  at  length,  but  the 
chief  ground  was,  that  the  learned  Judge  decided  the 
defendant  had  no  right  to  take  the  mare  till  he  had  paid 
the  price,  and  that  the  plaintiff  could  replevy  the  mare  on 
the  facts  stated. 

In  this  term  /.  A.  Boyd  shewed  cause.  The  objection  to 
the  Judge's  finding  can  only  be  made  where  there  is  no  evi- 
dence to  sustain  it :  Templeman  v.  Hay  don,  12  C.  B.  507. 
When  the  sale  is  for  cash  the  property  does  not  pass  till  the 
price  is  paid  :  Jones  v.  Tanner,  7  B.  &  C.  542 ;  Bloxam  v. 
Saunders,  4  B.  &  C.  948 ;  Tempest  v.  Fitzgerald,  3  B.  & 
Al.  680. 

Hodgins  supported  the  rule.  Defendant  bought  a  num- 
ber of  articles  ;  he  was  allowed  to  take  them  by  arrange- 
ment made  when  he  bought.  If  he  bought  more  than  his 
wife's  share  came  to,  it  was  no  reason  why  any  part  of  the 
articles  bought  should  be  taken  from  him  ;  but  if  any  part 
could  be  taken,  it  should  have  been  the  things  bought  last 
of  all,  and  not  anything  just  as  the  plaintiff  pleased  : 
Montague  on  Lien,  17 ;  Dodsley  v.  Varley,  12  A.  &  E. 
632 ;  Carter  v.  Toussaint,  5  B.  &  Al.  859 ;  Leake  on 
Contracts,  156. 

Wilson,  J. — The  whole  case  turns  on  the  latter  part  of 
the  finding  of  the  learned  judge.  He  found  the  defendant 
bought  the  mare  and  the  other  goods  for  his  own  use,  but 
that  he  had  no  right  to  take  them  till  paid  for,  and  having 
done  so,  that  the  plaintiff  could  rightfully  replevy  the 
mare,  and  so  was  entitled  to  recover  in  this  action. 

It  seems  to  have  been  agreed  before  the  sale  that  defend- 
ant, and  the  others  who  were  entitled  to  share  in  the 
estate,  should  buy  of  the  goods  sold  sufficient  to  satisfy 
their  respective  shares.  Defendant's  share  in  right  of  his 
wife  was  about  $100.  This  could  not  have  been  known 
at  the  time  of  the  sale,  for  until  the  sale  was  over  it  could 
not  be  known  what  amount  there  would  be  to  divide. 
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The  defendant's  purchases  came  to  $154.  The  next  day 
he  took  away  from  the  plaintiff's  farm,  where  the  sale  was 
held,  the  mares  he  had  bought,  plaintiff's  son  helping 
defendant  to  catch  them  and  harness  them;  and  defendant 
took  them  away  without  the  interference  of  any  one. 
This  was  about  the  12th  of  November.  Now  according  to 
the  arrangement  defendant  was  to  buy  as  much  as  would 
satisfy  his  share,  and  from  this  he  was  to  take  his  pur- 
chases away  without  paying  cash  for  them,  to  the  extent 
of  his  share  at  any  rate. 

Having  taken  more  away  than  his  share  amounted  to, 
supposing  it  was  known  then  that  it  was  in  excess  of  his 
share,  what  was  the  plaintifi''s  remedy  ? 

Probably  she  could  demand  the  articles  back,  the  whole 
of  them,  and  so  rescind,  as  it  were,  the  sale,  or  re-establish 
her  lien  by  a  restoration  of  the  property  until  payment 
was  made.  But  I  do  not  see  what  right  she  would  have  had 
to  seize  them  without  demand  first  made  for  them. 

Nor  do  I  see  what  right  she  had  to  say  she  would  treat 
all  the  goods  as  rightly  sold  and  delivered,  excepting  the 
mare,  and  as  to  it  that  she  would  seize  it  until  the  balance 
on  the  whole  goods  was  paid  for ;  thus  claiming  a  sum  of 
$54.13  against  the  mare  as  her  balance  of  the  purchases, 
while  the  mare  itself  was  sold  for  only  $51.50. 

The  plaintiff,  however,  assuming  the  defendant  to  have 
taken  the  goods,  or  the  mare  especially,  without  the  assent 
of  the  plaintiff,  did  not  demand  the  goods  or  mare  from 
defendant,  but  demanded  payment  of  the  balance,  as  on 
an  account  for  goods  bought  by  him  from  the  plaintiff ;  and 
after  that  it  seems  to  me  the  plaintiff  could  not  rightly 
seize  and  detain  the  mare  as  she  did  do. 

On  the  whole,  I  should  have  thought  it  would  have 
been  more  satisfacijory  to  have  held  that  the  evidence 
shewed  the  goods  had  not  only  been  sold  by  the  plaintiff 
to  defendant,  but  that  they  had  been  delivered  to  him  also, 
and  that  he  stood  indebted  for  the  amount  which  was  in 
excess  of  his  wife's  share  in  respect  of  them ;  and  that  the 
plaintiff's  seizure  of  the  mare  without  a  previous  demand, 
or  even  with  a  demand  of  the  goods,  was  not  justified. 
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The  difficulty  I  feel  is  that  this  cause  was  tried  by  the 
learned  judge  without  a  jury,  and  I  am  not  able  to  say 
that  his  conclusion  on  the  facts  before  him  was  an 
absolutely  wrong  and  mistaken  one,  though  I  think  it 
is  not  the  one  that  I  should  have  formed,  or  the  one  that 
should  have  been  come  to. 

There  was  evidence  which  would  have  sustained  a 
decision  that  the  goods  were  not  to  have  been  taken  at  all 
until  payment  was  made,  or  the  amount  of  the  share  was 
ascertained  and  the  balance  settled  for,  and  that  the 
defendant  took  the  goods  without  the  plaintiff's  assent  or 
delivery,  and  so  the  right  of  possession  in  every  article  of 
them  was  still  vested  in  the  plaintiff.  And  the  case  in  12 
C.  B.  507,  is  an  authority  that  the  decision  of  the  learned 
judge  is  to  be  and  should,  notwithstanding  the  82  Vic. 
ch.  6,  sec.  18,  be  regarded  differently  from  the  finding 
of  a  jury.  And  on  that  ground  I  think  the  rule  must 
be  discharged. 

Morrison,  J.,  concurred. 

Rule  discharged. 
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PiRiE  AND  The  Corporation  of  The  Town  of  Dundas. 

Exemption  of  manufactures  from  taxation — 31  Vic.  ch.  30,  sec.  4:4: — Power  of 
Municipality  under — Monopoly. 

Sec.  44  of  the  Ontario  Act  31  Vic.  ch.  30,  empowers  municipal  corpora- 
tions to  exempt  from  taxation  for  not  more  than  five  years  manufac- 
turers  of  woollen,  cottons,  glass,  paper,  and  such  like  commodites. 

Under  this  a  by-law  was  passed,  enacting  that  every  person  or  firm 
thereafter  commencing  any  new  manufacture  of  the  nature  contemplated 
by  the  section,  who  should  employ  therein  more  than  $1,000,  and  pay 
to  operatives  more  than  $30  weekly,  should  be  exempt  for  five  years 
as  to  such  property.  It  was  provided  that  the  property  should  never- 
theless be  assessed,  but  entered  in  a  separate  page  of  the  assessment 
roll,  and  that  the  clerk  was  to  post  up  a  list  of  such  property,  and  the 
Court  of  Revision  should  hear  and  determine  complaints  against  such 
exemptions,  and  if  they  were  sustained  should  place  the  property  on 
the  roll  in  the  ordinary  column.  The  persons  claiming  exemption 
were  also  required  to  file  yearly  a  statement,  verified  under  oath, 
shewing  the  capital  employed  and  the  sum  paid  for  wages. 

Held^  that  the  by-law  was  bad,  for  exempting  new  manufactures  only  in 
preference  to  those  of  the  same  kind  already  established,  and  for 
exempting  only  those  persons  doing  a  specified  amount  of  business. 

Semble,  however,  that  all  manufacturers  of  the  same  trade  might  be 
exempted,  so  as  to  give  them  an  advantage  over  other  trades. 

Held,  also,  that  the  by-law  would  not  have  been  bad  for  exempting  manu- 
factures instead  of  manufacturers,  nor  for  requiring  the  oath,  nor  on 
account  of  the  provisions  as  to  the  assessment  of  the  property  and  the 
reference  to  the  Court  of  Revision. 

Qucere,  whether  it  would  have  been  objectionable  to  empower  the  mayor 
or  the  clerk  to  decide  upon  applications  for  exemption. 

In  Hilary  Term  last,  Harrison,  Q.  C,  obtained  a  rule  on 
the  Corporation  of  the  Town  of  Dundas,  to  shew  cause 
why  by-law  number  164  of  the  said  corporation,  "  to 
exempt  from  taxation  certain  manufactures  in  the  town  of 
Dundas/'  should  not  be  quashed  in  whole  or  in  part  for 
illegality,  with  costs,  on  the  grounds  that  the  by-law  and 
its  several  provisions  are  in  excess  of  the  powers  conferred 
on  municipal  corporations  by  the  Legislature  :  that  the 
by-law  is  for  the  exemption  of  manufactures,"  not 
"  manufacturers  "  ;  that  it  discriminates  between  old  and 
new  manufactures,  in  favour  of  the  latter  as  against  the 
former ;  that  it  does  not  specify  the  particular  classes  of 
manufactures  nor  name  the  manufacturers  intended  to  be 
exempted  ;  that  it  delegates  to  others  the  power  to  make 
such  exemptions ;  that  it  provides  for  the  amendment  of 
51 — VOL.  XXIX  U.C.R. 
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the  assessment  rolls,  authorizes  extra-judicial  oaths,  and 
assumes  to  confer  powers  and  to  impose  duties  on  the  Court 
of  Revision ;  and  on  grounds  disclosed  in  affidavits  and 
papers  filed. 

The  by-law  was  as  follows  : 
By-law  No.  164.    To  exempt  from  taxation  certain 
manufactures  in  the  town  of  Dundas. 

"  Whereas  the  corporation  of  the  town  of  Dundas  are 
desirous  of  exempting  from  taxation  certain  manufactures, 
pursuant  to  sec.  44,  Cap.  30,  81  Victoria,  of  the  Statutes  of 
the  Province  of  Ontario. 

"  Be  it  therefore  enacted  by  the  council  of  the  corporation 
of  the  town  of  Dundas,  under  the  authority  of  the  said 
act: 

"  1.  That  every  person,  firm,  or  corporation,  who  shall 
hereafter  commence  and  proceed  to  carry  on  any  new 
manufacture  of  the  nature  contemplated  by  the  said 
section,  and  who  shall  employ  in  the  carrying  on  of  such 
manufacture  a  sum  exceeding  one  thousand  dollars,  and 
whose  weekly  payment  of  wages  shall  exceed  thirty 
dollars  to  operatives,  shall,  so  long  as  such  manufacturing 
establishment  is  bond  fide  carried  on  within  the  limits  of 
the  corporation,  be  exempt  for  the  term  hereafter  stated 
from  payment  of  taxes  assessable  by  the  corporation  for 
any  rate  or  purpose  whatever,  on  the  real  and  personal 
property  necessarily  used  and  employed  in  such  manu- 
facture and  the  income  derived  therefrom. 

"  2.  That  such  exemption  shall  be  and  continue  for  the 
full  term  of  five  years  from  the  commencement  of  such 
manufacturing  business,  after  the  filing  of  the  statement 
or  the  granting  of  the  application  for  exemption  by  the 
council,  as  hereinafter  provided. 

"  3.  That  any  person,  firm  or  corporation,  desirous  of 
commencing  a  new  manufacture,  and  of  taking  advantage 
of  the  terms  and  conditions  of  this  by-law,  shall  either 
make  application  to  the  council  for  exemption  from  taxes 
hereunder,  or  shall  file  a  statement  with  the  clerk  of  the 
municipality  of  the  nature  of  the  manufacture  intended, 
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the  amount  of  capital  intended  to  be  used  therein,  and 
the  number  of  hands  intended  to  be  employed,  and  in  case 
of  a  firm  the  names  of  the  members  composing  the  same  ; 
and  if  such  manufacture  is  of  the  nature  contemplated  by 
the  said  section,  or  in  case  of  application  to  council  the 
exemption  is  granted,  the  provisions  of  the  by-law  shall 
apply  from  and  immediately  thereafter.  Provided,  that 
in  case  of  application  to  council,  a  statement  similar  to  the 
one  required  to  be  filed  as  above  shall  be  given  to  the  clerk, 
and  the  mayor  shall  have  power,  upon  receipt  of  such 
application  by  the  clerk,  to  call  a  special  meeting  of  the 
council  to  consider  such  application  and  decide  thereon  ; 
provided  always,  that  such  person,  firm,  or  corporation, 
shall  yearly,  on  or  before  the  31st  of  December  in  each 
year,  file  with  the  clerk  of  the  corporation  a  statement 
verified  under  oath,  shewing  that  the  amount  of  capital 
employed  exceeds  the  sum  of  one  thousand  dollars,  and 
that  the  total  wages  paid  during  the  year  have  averaged 
over  thirty  dollars  per  week  to  operatives ;  and  in  case 
such  statement  is  not  filed  within  thirty  days  from  the  last 
mentioned  date,  the  person,  firm  or  corporation  in  default, 
and  the  property  which  would  otherwise  be  exempt  from 
taxation  hereunder,  shall  be,  for  each  and  every  year  such 
default  is  made,  liable  to  all  taxes  and  rates  as  if  this 
by-law  had  not  been  passed. 

"  4.  That  any  property  exempt  under  this  by-law  shall 
nevertheless  be  assessed  by  the  assessors  with  the  other 
property  of  the  town,  but  entered  on  a  separate  page  of 
the  assessment  roll,  to  be  headed  '  Property  exempt  from 
taxation  under  by-law  No.  164,'  and  it  shall  be  the  duty 
of  the  clerk  to  post  up  a  list  in  his  office  of  such  property 
so  claimed  to  be  exempt  within  one  week  after  the  receipt 
of  the  assessment  roll  by  him,  and  keep  the  same  posted 
up  in  a  conspicuous  place  until  the  first  day  fof  June  next 
ensuing  such  assessment. 

"  5.  The  Court  of  Revision  shall  have  the  power,  on  the 
complaint  of  any  ratepayer,  and  on  six  days  notice  to  be 
given  to  any  person,  firm  or  corporation  so  placed  on  the 
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exempted  list,  to  hear  and  determine  any  complaint  that 
such  person,  firm  or  corporation,  claim  by  change  of  an  old 
business  to  be  exempted,  or  that  such  exemption  has  been 
obtained  by  fraud  or  false  representation  ;  and  if  the  said 
Revision  Court  find  any  such  complaint  to  be  proved,  they 
shall  cause  the  said  exempted  property,  real,  personal,  and 
income,  to  be  placed  in  the  ordinary  column  of  the  assess- 
ment roll,  and  it  shall  be  thereafter  exempted  from  the 
provisions  of  this  by-law. 

"  6.  The  notices,  proceedings,  practice  and  hearing  of  such 
appeal  or  complaint,  shall  be  guided  by  the  rules  laid  down 
for  similar  proceedings  for  an  appeal  against  over  assess- 
ment on  real  estate,  as  provided  by  the  Assessment  Act. 

"  7.  Provided,  that  nothing  herein  contained  shall  exempt 
or  relieve  any  property  from  taxes  which  have  already  been 
assessed  against  the  same. 

"Passed  the  8th  February,  1869." 

The  applicant  also  filed  an  affidavit  stating,  "  I  am  a 
resident  freeholder  in  the  town  of  Dundas,  and  that  there 
are  now  and  have^been  for  several  years  past  manufacturers 
of  cottons  and  paper  carrying  on  business  as  such  in  the 
said  town,  who  will  be  prejudicially  affected  by  by-law 
No.  164  of  the  town  of  Dundas,  if  the  same  be  not  repealed 
or  quashed. 

In  Easter  Term  last,  Moss  shewed  cause.  By  the  Assess- 
ment Act  of  1866,  sees.  8,  9,  21,  sub-sec.  8,  it  is  the  pro- 
perty which  is  to  be  assessed,  not  the  person  in  respect  of 
the  property.  The  by-law  was  therefore  right  in  exempt- 
ing the  property  of  the  manufacturers,  and  the  On  tario  Act 
31  Vic.  ch.  SO,  sec.  44,  is  not  necessarily  opposed  to  it,  for 
in  one  sense  the  person  is  always  assessed  when  his  pro- 
perty is  assessed,  and  exempted  when  the  property  is 
exempted.  The  by-law  is  not  objectionable  as  applying 
to  manufacturers  who  newly  establish  a  manufacture. 
The  object  of  the  Statute  was  to  encourage  manufactures, 
and  this  can  be  most  effectually  done  by  giving  some 
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advantage  to  businesses  newly  established.  The  by-law- 
does  not  give  any  new  power  to  the  Court  of  Revision,  but 
if  it  did  it  would  not  be  objectionable  on  that  account,  nor 
is  it  so  because  an  oath  is  required  to  be  taken.  He 
referred  to  Angell  and  Ames  on  Corporations,  sec.  367 ; 
The  City  of  London  v.  Vanacher,  1  Ld.  Raym.  497, 5  Mod. 
439  ;  Carter  v.  Sanderson,  5  Bing.  79  ;  Hastings  v.  Blue 
Hill  Turnpike  Corporation,  9  Pick.  80  ;  Adley  v.  Reeves, 
1  M.  k>  Sel.  55,  60 ;  Clark's  case,  5  Co.  64  a. 

Harrison,  Q.  C,  supported  the  rule.  The  Statute  requires 
the  "  manufacturers  "  to  be  exempted.  The  by-law  is  there- 
fore objectionable  in  exempting  the  property  and  not  the 
person :  Moore  v.  Hynes,  22  U.  C.  R.  107.  The  kind  of 
manufactures  or  manufacturers  to  be  exempted  should  have 
been  carefully  specified;  and  it  is  not  sufficient  merely  to 
say  that  any  new  manufacture  of  the  nature  contemplated 
by  this  statute  shall  be  exempted.  The  by-law  is  invalid 
also,  because  it  exempts  new  manufactures  only,  thereby 
giving  them  unjust  advantages  over  prior  established 
businesses :  Tylee  v.  Municipality  of  Waterloo,  9  U.  C.  R. 
572 ;  Waite  and  the  Local  Board  of  Health  of  Garston, 
L.  R.  3  Q.  B.  5  ;  The  Queen  v.  The  Saddlers'  Company, 
3  E.  &  E.  42,  9  Jur.  N.  S.  1081,  10  H.  L.  Cas.  404.  The 
by-law  is  bad,  because  it  delegates  to  the  mayor  or  the  clerk 
of  the  council  to  say  what  persons  shall  or  shall  not  get  the 
benefit  of  the  exemption.  The  council  had  no  power  to 
direct  that  the  exempted  property  should  be  entered  on 
the  assesment  roll  by  itself ;  32  Vic.  ch.  36,  sec.  21 
declares  how  the  assessment  roll  shall  be  made  up ;  nor 
was  there  the  power  to  refer  the  questions  of  dispute  as  to 
such  property  to  the  Court  of  Revision;  32  Vic.  ch.  36, 
sec.  58,  The  case  of  The  Attorney  General  v.  Sillem, 
10  H.  L.  Cas.  704 ;  10  L.  T.  Rep.  N.  S.  434 ;  2  H.  &  C.  431, 
581 ;  10  Jur.  N.  S.  446,  shewed  an  excess  of  jurisdiction 
in  one  of  the  Superior  Courts  in  framing  general  rules. 

Wilson,  J. — There  is  no  such  thing  as  "  property  "  unless 
in  connection  with  ownership  or  user  of  it  by  some  person 
or  persons. 


406     queen's  bench,  MICHAELMAS  teem,  33  VIC,  1869. 


Whenever  "  property "  is  taxed,  it  must  directly  or 
indirectly  be  a  tax  upon  the  person,  either  because  the 
owner  or  one  in  possession  has  to  pay  it  to  discharge  his 
individual  liability,  or  to  acquit  his  property  from  a  burden 
which  may  be  enforced  by  levy  and  sale. 

The  Assessment  Act  speaks  as  frequently  of  the  person 
as  of  the  property  being  taxed,  and  while  the  property 
may  be  distrained  on  and  sold,  the  person  may  also  be 
sued. 

We  gain  no  information  from  the  statute  in  this  respect. 

What  is  of  more  application  is,  that  no  council  has 
power  to  give  any  person  an  exclusive  right  of  exercising 
within  the  municipality  any  trade  or  calling,  or  to  impose 
a  special  tax  on  any  person  exercising  the  same,  unless  au- 
thorized as  required  by  statute  so  to  do  :  29-30  Vic.  ch.  51  j 
sec.  220 ;  and  that  taxes,  when  no  other  express  provision^ 
has  been  made  in  this  respect,  must  be  levied  equally  upon 
the  whole  ratable  property  of  the  municipality,  according 
to  the  assessed  value,  and  not  upon  any  one  or  more  kinds 
of  property  in  particular  or  in  different  proportions  :  29-30 
Vic.  cL  53,  sec.  8. 

Acting  on  these  two  principles,  what  interpretation 
should  be  placed  on  sec.  44  of  the  31  Vic.  ch.  30,  which 
declares  that  "  Every  municipality  shall  have  the  power  of 
exempting  from  taxation  for  any  period  not  longer  than 
five  years  manufacturers  of  woollens,  cottons,  glass,  paper, 
and  such  other  commodities  of  the  like  nature  ?  " 

The  by-law  is  not  as  of  course  objectionable  by  reason  of 
the  title  and  preamble  being  to  exempt  manufactures^ 
because  the  enactment  is  "  that  every  person,  firm,  or  cor- 
poration who  shall,"  &c.,  "shall  be  exempt :"  sec.  1.  Sees.  3 
and  5  relate  also  to  the  person.  Sec.  4  refers  to  property 
exempt,  but  not  so  as  to  be  repugnant  to  the  other  sections 
of  the  by-law.  There  is  the  same  kind  of  language  used 
here  as  in  the  Assessment  Act,  as  to  the  person  in  some 
cases,  and  the  property  in  other  cases  being  the  subject  to 
be  exempted.  But,  properly  understood,  the  person  must  !" 
always  be  affected  when  his  property  is  taxed  or  exempted.  \ 
I  do  not  think  the  by-law  bad  in  this  respect.  \ 
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The  by-law,  however,  provides  that  every  person,  firm, 
or  corporation,  who  shall  thereafter  commence  and  proceed 
to  carry  on  any  neiv  manufacture  of  the  nature  contem- 
plated by  the  statute,  shall  be  exempt,  &c. 

It  appears  to  me  this  is  clearly  bad,  as  it  is  giving  a\ 
benefit  to  new  businesses  over  prior  established  businesses  I 
of  the  same  kind. 

I  do  not  think  it  would  be  against  the  statute  to  provide  / 
that  all  cotton  manufacturers  should  be  exempt  from  taxa-  j 
tion,  becauses  it  places  all  persons  of  the  same  line  of 
business  on  the  same  footing,  without  giving  any  advan-  ) 
tages  or  privileges  to  one  or  more  of  that  trade  over  the  I 
others. 

Nor  do  I  think  it  would  be  bad  because  it  gave  cotton 
manufacturers  some  advantage   over  woollen  or  other 
manufacturers,  for  the  statute  did  not  intend  that  every  ^ 
kind  of  manufacture  should  be  exempted  or  that  none  of  A 
them  should,  but  that  all  or  any  of  them  should  be  > 
exempted  as  the  council  of  the  municipality  should  deem 
advisable,  as  there  might  be  special  reasons  which  might 
induce  them  to  cultivate  and  encourage  one  or  more  I 
branches  of  trade  that  did  not  apply  to  other  branches. 

But  in  no  case  is  A.,  of  the  cotton  or  any  other  particu- 
lar trade,  to  get  a  benefit  which  B.  of  the  same  trade  is  not 
to  get  also.  For  this  is  a  monopoly  of  the  worst  descrip- 
tion, and  it  cannot  be  necessary  either  for  the  proper 
stimulus  of  the  trade,  though  it  may  stimulate  A,  very 
wonderfully  in  that  trade,  but  then  only  at  the  expense 
of  B. 

I  also  think,  if  the  manufacturer  is  to  be  exempt,* 
that  all  manufacturers  of  the  trade  must  be  exempt,^ 
though  they  do  not  each  employ  in  carrying  on  business^ 
a  sum  exceeding  $1,000,  and  though  they  do  not  each  pay- 
weekly  in  wages  to  operatives  a  sum  exceeding  $30.  For 
this  is  to  protect  the  large  business  against  the  small 
beginning,  and  it  is  well  known  that  a  large  trade  is 
always  conducted  more  economically  in  proportion  than  a 
small  one,  and  requires  less  protection.     It  is  as  vicious  a 
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distinction  to  make  between  the  capitalist  and  the  energetic 
handicraftsman,  as  it  is  to  make  between  the  old  and  the 
new  manufacturer.  If  trade  is  to  be  encouraged,  it  is  not 
to  be  done  by  fostering  large  establishments,  but  by  giving 
free  scope  to  individual  enterprize.  Trade  and  manu- 
factures owe  more  to  the  '  self-help '  of  humble  and  zealous 
men  than  to  all  the  combinations  of  wealth  that  have  ever 
been  formed. 

I  do  not  think  the  oath  required  to  be  taken  is  objection- 
able, though  probably  it  would  have  been  better  to  have 
required  a  solemn  declaration  in  lieu  of  it. 

Nor  do  I  think  the  by-law  bad  because  the  exempted 
persons  or  property  are  directed  to  be  entered  on  the 
assessment  roll  in  a  special  manner  or  in  a  special  place. 

Nor  do  I  think  the  Court  of  Review  could  not  entertain 
and  settle  the  questions  that  might  arise  under  the  by-law. 
Any  body  or  committee  of  the  council  might  be  empowered 
to  do  so.  I  do  not  see  that  the  council  has  delegated  to 
the  clerk  and  mayor  the  power  to  decide  upon  applications 
for  exemption ;  but  if  this  had  been  done,  it  is  a  duty 
which  might  perhaps  be  found  could  have  been  done  by 
them,  as  a  committee  subjact  to  the  review  of  the  council. 

Upon  the  grounds  before  stated  I  am  of  opinion  the 
by-law  must  be  quashed  with  costs. 

MoREisoN,  J.,  concurred. 

Rule  absolute. 
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Oliver  v.  The  Union  Board  of  School  Trustees  of 
Ingersoll. 

Grammar  and  Common  School  Trustees — Joint  Board — Corporate  existence. 

A  joint  board  of  grammar  and  common  school  trustees  are  a  corporate 
body,  capable  of  contracting  and  being  sued,  though  the  separate  cor- 
porate existence  of  each  continues ;  and  they  were  held  liable  there- 
fore for  work  done  upon  a  contract  made  by  them  with  the  plaintiff 
for  an  addition  to  the  school  house. 

School  Trustees  v.  Farrell,  27  U.  C.  R.  321,  commented  upon. 

Action  on  the  common  counts. 

The  defendants  contended,  under  the  plea  of  never  in- 
debted, that  they  were  not  liable  in  law,  not  being  a  cor- 
porate body  capable  of  being  sued. 

The  cause  was  tried  at  Woodstock,  in  the  Fall  of  1868, 
before  Morrison,  J.  A  verdict  was  rendered  for  the  plain- 
tiff, for  $75  damages,  with  leave  to  defendants  to  move  to 
enter  a  nonsuit,  if  the  court  should  be  of  opinion  the 
defendants  were  not  liable. 

In  the  term  thereafter,  Anderson  obtained  a  rule  calling 
on  the  plaintiff  to  shew  cause  why  a  nonsuit  should  not 
be  entered. 

In  Michaelmas  Term  last,  M.  C.  CameTon,  Q.  C,  shewed 
cause.  The  action  is  brought  to  recover  the  balance  of 
money  stiU  due  to  the  plaintiff  for  building  a  grammar 
school,  being  an  addition  to  the  school  house  in  Ingersoll. 
It  is  contended  by  defendants  that  they  are  not  liable ;  but 
the  Consol.  Stat.  U.  C.  ch.  63,  sec.  25,  sub-sec.  7,  23  Vic. 
ch.  49,  sec.  10,  and  29  Vic.  ch.  23,  sec.  5,  shew  that 
defendants  are  a  body  that  have  extensive  powers,  and  may 
hold  property.  They  may  therefore  contract  with  respect 
to  it.  The  contract  was  made  with  the  defendants,  which 
distinguishes  this  case  from  that  of  The  Joint  Board  of 
Grammar  and  Common  School  Trustees  of  Caledonia  v. 
Farrell,  27  U.  C.  R.  321. 

Anderson  supported  the  rule.     The  united  board  does 
not  merge  the  separate  and  respective  existence  of  the 
two  trustee  corporations  which  form  it.    It  is  simply  a 
52 — VOL.  XXIX  XJ.C.R. 
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board  of  government,  and  if  legal  rights  are  enforced  they 
must  be  by  or  against  the  constituent  part  or  parts  of  the 
board  that  is  or  are  aflfected.  The  case  referred  to,  which 
was  cited  by  defendants  at  the  trial,  is  expressly  in  their 
favour.  * 

Wilson,  J. — The  question  is,  whether  the  decision  in 
the  case  referred  to  is  one  which  we  can  adopt,  if  it  be 
applicable  to  the  facts  of  this  case.  It  was  given  on  a 
County  Court  Appeal,  and  is  therefore  not  as  binding  on 
us  as  a  decision  which  could  have  been  appealed  from 
would  have  been. 

There  the  Education  Office  sent  to  the  chairman  of  the 
board  of  grammar  school  trustees  a  circular,  advising  him 
of  the  payment  of  $242  for  that  school.  The  money  was 
paid  into  the  Bank  of  Upper  'Canada,  at  Toronto,  as  agents 
for  the  treasurer  of  the  County,  and  the  bank  sent  a  draft 
to  the  treasurer's  order  for  the  money  on  the  bank  agency 
in  Hamilton. 

This  draft  remained  in  the  treasurer's  possession  from  the 
11th  of  July  till  the  26th  of  September,  at  which  time  the 
bank  stopped  payment.  The  treasurer  then  sent  the  draft 
to  the  plaintiffs,  but  they  refused  it,  and  sued  him  for  the 
money. 

It  was  admitted  the  money  was  the  trustees'  apportion- 
ment of  grammar  school  funds  for  the  previous  six  months. 

It  was  contended  in  the  court  below  that  the  treasurer 
was  not  liable,  but  if  there  was  a  liability  that  it  rested  on 
the  county  council,  and  that  the  trustees  as  a  union  board 
could  not  sue,  as  the  money  belonged  to  the  grammar 
school  board,  and  not  to  the  united  board. 

On  appeal  the  learned  Judge  who  delivered  judgment 
appears  to  have  relied  chiefly  on  the  fact  that  "  the  money 
was  paid  to  the  treasurer  as  grammar  school  money 
*  *  *  j-f  g^^J^(J^  as  we  think,  the  grammar  school 
trustees,  notwithstanding  the  union  under  the  joint  board, 
still  existed  as  a  separate  corporation,  it  would  seem  to 
follow  that  it  should  be  sued  for  by  and  in  the  name 
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of  such  corporation/'  as  the  ground  for  holding  the 
action  could  not  be  maintained  by  the  union  board. 

The  general  question  which  the  learned  judge  stated 
in  the  earlier  part  of  his  judgment, — "  Is  the  joint  board 
a  corporation  capable  as  such  of  suing?" — he  did  not 
answer.  He  may  have  thought  it  unnecessary,  as  beyond 
the  requirements  of  the  case. 

I  am  not  able  therefore  to  take  much  benefit  from 
the  decision  in  that  case,  as  I  should  have  been  able  to 
do,  no  doubt,  if  the  general  question  proposed  had  been 
as  generally  answered. 

In  the  present  case  the  defendants  as  a  corporation 
made  a  contract  with  the  plaintiff  for  an  addition  to 
the  school  house.  The  work  has  been  done,  and  all  of 
the  money  paid  but  the  trifling  sum  of  S75,  which  is 
the  occasion  of  all  this  serious  litigation. 

To  form  a  satisfactory  opinion  on  the  subject  the 
Statutes  must  be  carefully  considered. 

By  Consol.  Stat.  U.  C.  ch.  63,  sec.  25,  sub-sec.  7,  the 
board  of  trustees  of  each  grammar  school  may  "  employ, 
in  concurrence  with  the  trustees  of  the  school  section, 
or  the  board  of  common  school  trustees  in  the  township," 
&c.,  "  in  which  such  grammar  school  may  be  situate,  such 
means  as  they  may  judge  expedient  for  uniting  one  or 
more  of  the  common  schools  of  such  township,"  &c.,  "  or 
departments  of  them,  with  such  grammar  school  •  *  *  * 
and  the  schools  thus  united  shall  be  under  the  manage- 
ment of  a  joint  board  of  grammar  and  common  school 
trustees,  who  shall  consist  of  and  have  the  powers  of 
the  trustees  of  both  the  common  and  grammar  schools  ; 
but  when  the  trustees  of  the  common  school  exceed  six 
in  number,  six  only  of  their  number,  to  be  by  them 
selected,  shall  be  the  common  school  portion  of  such  joint 
board." 

By  the  Consol.  Stat.  U.  C.  ch.  64,  the  trustees  of 
common  schools  have  in  general  the  corresponding  power 
which  trustees  of  grammar  schools  have.  The  trustees 
of  common  schools  may  "  take  such  steps  as  they  may 
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judge  expedient  to  unite  their  school  with  any  public 
grammar  school,  which  may  be  within  or  adjacent  to  the 
limits  of  their  section : "  sec.  27,  sub- sec.  7.  And  the  board 
of  school  trustees  of  cities,  towns  and  villages,  may  also 
"  adopt  at  their  discretion  such  measures  as  they  judge 
expedient,  in  concurrence  with  the  trustees  of  the  county 
grammar  school,  for  uniting  one  or  more  of  the  common 
schools  of  the  city,  town,  or  village,  with  such  grammar 
school : "  sec.  79,  sub-sec.  9. 

By  23  Vie.  ch.  49,  sec.  10,  it  is  enacted  :  It  shall  be  law- 
ful for  any  school  trustee  corporation  to  dispose  by  sale  or 
otherwise  of  any  school  site  or  school  property  not  required 
by  them  in  consequence  of  a  change  of  school  site,  and  to 
convey  the  same  under  their  corporate  seal,  and  to  apply 
the  proceeds  thereof  for  their  lawful  school  purposes  ;  and 
all  sites  and  other  property  given  or  acquired,  or  which 
may  be  given  or  acquired  for  common  school  purposes,  shall 
vest  absolutely  in  the  trustee  corporation  for  this  purpose  ; 
and  in  like  manner,  and  for  like  purpose,  it  shall  be  lawful 
for  any  united  board  of  grammar  and  common  school 
trustees  to  dispose  by  sale  or  otherwise  of  any  school  site 
or  school  property  belonging  to  the  united  board,  or  to  the 
grammar  school  or  common  school  trustees  respectively." 

By  29  Vic.  ch.  23,  sec.  5,  it  is  enacted  that  "  in  all  cases 
of  the  union  of  grammar  and  common  school  trustee  cor- 
porations, all  the  members  of  both  corporations  shall 
constitute  the  joint  board,  seven  of  whom  shall  form  a 
quorum ;  but  such  union  may  be  dissolved  at  the  end  of 
any  year  by  resolution  of  a  majority  present  at  any  law- 
ful meeting  of  the  joint  board  called  for  that  purpose.  On 
the  dissolution  of  such  union  between  any  grammar  and 
common  school,  or  department  thereof,  the  school  j^roperfcy 
held  or  possessed  by  the  joint  board  shall  be  divided  or 
applied  to  public  school  purposes,  as  may  be  agreed  upon  by 
a  majority  of  the  members  of  each  trustee  corporation ;  or 
if  they  fail  to  agree  within  the  space  of  six  months  after 
such  dissolution,  then  by  the  municipal  council  of  the  city, 
town,  or  incorporated  village  within  the  limits  of  which 


OLIVER  V.  SCHOOL  TRUSTEES  OF  INGERSOLL. 


413 


such  schools  are  situated,  and,  in  the  case  of  unincor- 
porated villages,  by  the  county  council." 

These  statutes  declare,  that  the  schools  thus  united 
shall  be  under  the  management  of  a  joint  board  of  grammar 
and  common  school  trustees  :  that  this  joint  board  shall 
consist  of  and  have  the  powers  of  the  trustees  of  both  the 
common  and  grammar  schools  :  that  the  board  may  have 
and  hold  property :  that  it  may  sell  and  dispose  of  such 
property  in  like  manner  and  for  hke  purposes  as  any 
school  trustee  corporation  may  sell  or  dispose  of  it :  that  it 
may  sell  and  dispose  of,  in  like  manner  and  for  such  like 
purpose,  the  property  belonging  to  the  grammar  or  common 
school  trustees  respectively,  composing  such  united  board. 

The  conclusion  I  draw  from  these  provisions  is,  that  the 
joint  board  when  formed  is  a  corporate  body,  having  the 
powers  of  both  the  constituent  corporations,  and  the  posses- 
sion, management,  and  power  of  sale  and  disposition  of  all 
the  property  of  the  newly  constituted  body,  as  well  as  of 
that  of  the  constituent  bodies. 

The  management  of  the  affairs  of  the  joint  board  being 
under  the  trustees  of  each  subordinate  corporation,  cannot 
alone  prevent  the  independent  and  separate  existence  of 
the  new  body,  for  every  such  corporation  must  bo  under 
the  individual  management  of  some  persons,  sometimes  of 
a  number  of  persons  generally,  sometimes  of  distinct 
integral  bodies  or  persons,  and  sometimes  of  a  select  body 
or  number. 

The  afiairs  of  municipal  corporations  are  under  the 
management  of  the  councils ;  of  banks,  and  such  like  bodies, 
under  the  management  of  directors ;  of  school  corporations, 
under  the  management  of  trustees  ;  of  these  united  boards, 
under  the  management  of  a  joint  body,  consisting  of 
integral  parts  of  the  constituent  corporations. 

I  think  the  language  used  with  respect  to  the  joint  board, 
and  the  powers  conferred  and  the  duties  imposed  on  it,  con- 
stitute it  a  body  corporate  by  implication  of  law  :  The 
Conservators  of  the  River  Tone  v.  Ash,  10  B.  &5  C.  349 ; 
Ex  parte  Newport  Marsh  Trustees,  16  Sim.  346. 
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The  language  is  somewhat  the  same  in  ch.  64,  sec.  37, 
which  enables  the  township  councils  to  erect  and  support 
a  township  model  school,  "  and  in  such  event  the  members 
of  such  township  council  shall  be  the  trustees  of  such 
model  school,  and  shall  possess  the  powers  of  common 
school  trustees  in  respect  to  all  matters  affecting  such 
model  school." 

I  think  it  cannot  be  doubted  that  ^the  members  of  the 
council  would  become  a  corporate  body  by  the  name  of 
the  "  Trustees  of  the  Township  of  Model 
School." 

In  such  a  case,  "  The  trustees  of  any  one  or  more  common 
schools  may,  at  their  discretion,  and  with  the  consent  of 
such  council,  merge  their  schools  into  such  model  school : " 
sec.  38.  And  this  would  not  have  been  provided  for  if 
the  trustees  of  the  common  school  being  a  corporation  were 
intended  to  have  been  merged  into  any  other  body  which 
was  not  a  corporation. 

The  separate  existence  of  the  grammar  and  common 
school  corporations,  after  their  union,  is  no  argument 
against  the  corporate  existence  and  active  .exercise  of  cor- 
porate powers  by  the  joint  board,  for  the  continued 
existence  of  the  constituent  bodies  is  expressly  provided 
for.  The  joint  board  is  to  be  selected  from  the  constituent 
boards,  and  they  are  to  resume  their  original  functions  on 
a  dissolution  taking  place.  So  also,  in  the  case  of  a  union 
of  common  school  sections,  "the  several  parts  of  any 
altered  or  united  school  sections  shall  have  respectively 
the  same  right  to  a  share  of  the  common  school  fund  for 
the  year  of  the  alteration  or  union,  as  if  they  had  not  been 
altered  or  united  :"  sec.  43. 

In  my  opinion,  then,  these  defendants  had  the  power  to 
contract  for  the  work  which  is  the  subject  of  this  suit, 
and  they  were  therefore  liable  to  be  sued  for  it  as  a  cor- 
porate body,  and  the  joint  board,  I  think,  is  a  corporation 
capable  as  such  of  suing  and  of  being  sued. 

The  facts  of  this  case  are  not  the  same  as  they  were  in 
the  case  against  Farrell.    Perhaps  the  cases  are  not  recon- 
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cileable.  However  that  may  be,  the  only  conclusion  I  can 
form  is,  that  the  rule  fails  in  law. 

Morrison,  J.,  concurred. 

Rule  discharged. 


Neads  v.  McMillan. 

Ejectment  in  C.  C,  under  23  Vic.  ch.  48 — Jurisdiction. 

In  ejectment  brought  in  the  County  Court,  under  23  Vic.  ch.  43,  it 
appeared  that  defendant  held  the  land  under  a  verbal  lease  for  a  year, 
from  7th  June,  from  one  B.,  with  the  arrangement  that  if  B.  sold 
defendant  would  give  up  possession  at  the  end  of  the  year.  B.,  in 
January,  sold  to  the  plamtiff,  of  which  defendant  had  notice,  and  pro- 
mised to  give  up  possession,  and  the  plaintifif  gave  defendant  a  notice 
to  quit  on  the  8th  June,  his  term  having  expired.  At  the  trial  the 
deed  from  B.  to  the  plaintiff  and  the  notice  to  quit  were  proved. 

Heldj  a  case  within  the  statute  :  that  defendant's  term  was  put  an  end  to 
on  the  7  th  June,  and  that  there  was  no  dispute  as  to  title  to  exclude 
the  jurisdiction  of  the  County  Court,  which  was  clearly  not  ousted  by 
the  mere  proof  of  the  plaintiff's  paper  title. 

Ejectment  commenced  in  the  County  Court  of  the 
County  of  Victoria. 

The  record  was  the  same  as  it  would  have  been  if  the 
cause  had  been  commenced  in  the  Superior  Court. 

The  plaintiff's  notice  of  claim  set  forth  that  he  claimed 
possession  as  landlord  of  defendant,  who  was  overholding 
the  premises,  the  lease  having  expired  before  the  commence- 
ment of  the  suit,  and  the  yearly  rent  payable  not  exceeding 
S200. 

The  defendant,  besides  denying  the  plaintiff's  title, 
claimed  possession  in  himself  as  tenant  from  year  to  year 
under  an  arrangement  w^ith  one  Bentley,  who  was  formerly 
his  landlord,  and  which  tenancy  had  not  been  determined 
by  notice  to  quit. 

The  cause  was  tried  at  Lindsay,  before  Morrison,  J. 

The  evidence  was  to  the  effect  that  Dr.  Bentley,  the 
owner,  by  his  agent  Mr.  Nugent,  let  the  land  in  question 


416     queen's  bench,  MICHAELMAS  term,  33  VIC,  1869. 


to  defendant  on  the  7th  June,  1866,  by  verbal  agreement, 
for  one  year,  on  the  arrangement  that  if  Dr.  Bentley  sold 
the  property  within  the  year,  he,  the  defendant,  was  to 
give  up  his  possession  at  the  end  of  the  year.  In  J une, 
1867,  defendant  was  told  he  could  be  a  tenant  under  the 
same  terms,  and  in  June,  1868,  there  was  a  repetition  of  the 
same  thing  as  to  the  tenancy — that  if  a  sale  was  made  it 
would  be  subject  to  the  defendant's  year;  and  that  was  the 
understanding  on  which  he  held  the  place.  There  was  no 
agreement  after  June,  1869. 

Mr.  Nugent  said  :  I  served  the  notice  signed  by  plaintiff, 
dated  7th  June,  1869,  on  defendant;  cannot  say  when  I 
served  it.  Notice  was  to  pay  all  past  due  rent  to  plaintiff, 
he  having  become  owner  by  purchase  from  Dr.  Bentley  in 
January  last.  I  made  no  arrangement  with  defendant 
after  June,  1868.  I  served  the  notice  of  the  8th  June, 
1869 ;  it  was  a  notice  from  plaintiff  to  defendant  to  go 
out  of  possession,  as  his  right  to  the  possession  had 
expired. 

William  L.  Russell  proved  the  deed  from  Dr.  Bentley  to 
the  plaintiff  of  the  land  in  fee,  dated  20th  January,  1869, 
(this  evidence  was  objected  to,  as  the  County  Court  had  no 
jurisdiction  to  try  the  title,  and  the  learned  judge  had  no 
authority  to  receive  such  evidence).  He  said  :  I  saw 
defendant  before  and  after  the  sale  to  the  plaintiff.  He 
said  he  was  willing  to  give  up  possession  when  the  time 
expired  in  June,  1869  ;  he  said  this  before  and  after  the 
sale.  I  took  the  plaintiff  on  the  premises  while  defendant 
was  in  possession.  Defendant  was  willing  to  give  up  pos- 
ession  when  Bentley  should  sell.  Defendant  claimed  to 
have  purchased  the  premises  from  Bentley. 

Defendant  proved  a  payment  by  him  of  rent  on  the 
8th  July,  1868,  for  rent  due  on  the  7th  June,  of  the 
same  year. 

Defendant's  counsel  then  contended  that,  as  the  plaintiff 
had  to  prove  a  paper  title,  the  County  Court  lost  jurisdic- 
tion of  the  cause ;  and  that  defendant  had  not  received 
a  proper  notice  to  quit. 
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The  learned  judge  was  of  opinion  the  plaintiff  was 
entitled  to  recover,  but  he  reserved  leave  to  defendant  to 
raise  the  question  of  jurisdiction  in  the  court  above,  and  it 
was  aoreed  the  court  should  make  such  order  as  the  learned 
judge  should  have  made  at  the  trial,  if  the  court  should  be 
of  opinion  the  County  Court  was  ousted  of  jurisdiction. 

A  verdict  was  thereupon  entered  for  the  plaintiff. 

J.  A.  Boyd,  obtained  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  and 
all  proceedings  herein  stayed,  or  why  all  proceedings  should 
not  be  stayed  herein ;  or  why  a  wit  of  prohibition  should 
not  isvsue  herein  for  that  purpose,  upon  the  grounds  : 

1.  That  this  being  an  ejectment  in  which  the  title  came 
in  question,  there  was  no  jurisdiction  in  the  County  Court 
to  entertain  the  cause. 

2.  That  this  is  not  an  ejectment  between  landlord  and 
tenant,  within  the  meaning  of  23  Vic.  ch.  43  ;  the  plaintiff 
and  defendant  were  in  the  position  of  strangers,  the 
defendant  not  having  paid  any  rent  to  the  plaintiff,  and 
not  having  attorned  to  him,  and  no  recognition  of  defend- 
ant's tenancy  by  the  plaintiff  having  been  proved. 

3.  That  there  was  no  proof  given  at  the  trial  of  the 
yearly  value  of  the  premises  in  question,  and  the  rent  of 
$60,  payable  by  defendant,  was  not  paid  or  payable  to  the 
plaintiff,  and  the  necessary  foundation  to  give  jurisdiction 
was  therefore  not  shewn. 

And  why  such  rule  should  not  be  made  as  to  costs  as 
should  be  just. 

C.  S.  Patterson,  shewed  cause.  The  Imperial  Act  9  &  10 
Vic.  ch.  95,  sec.  122,  was  similar  to  our  act.  See  also  the 
Imperial  Act  19  &  20  Vic.  ch.  108,  sec.  50.  The  judge  may 
decide  whether  the  tenancy  was  put  an  end  to  or  not, 
and  as  to  the  sufficiency  of  the  notice  :  Fearon  v.  Norvall, 
5  D.  &  L.  439  ;  17  L.  J.  Q.  B.  161 ;  13  Jur.  325.  So 
the  judge  may  receive  evidence  as  to  the  conveyance  of 
the  reversion  :  Kerkin  v.  Kerkin,  3  E.  &;  B.  399.  In  this 
last  case,  the  will  being  disputed,  the  County  Court  lost 
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jurisdiction.  In  Jones  v.  Thomas,  4  L.  T.  N.  S.  210,  the 
plaintiff,  as  here,  claimed  as  purchaser  of  the  reversion. 

There  must  be  a  bond  fide  dispute  as  to  title,  otherwise 
jurisdiction  is  not  lost :  Emery  v.  Barnett,  4  C.  B.  N.  S. 
428  ;  Pearson  v.  Olazebrooh,  L.  R.  3  Ex.  27 ;  Lawford  v. 
Partridge,  1  H.  &  N.  621 ;  Bissill  v.  Williamson,  7  H.  & 
N.  391 ;  Powley  v.  Whitehead,  16  U.  C.  R.  589  ;  O'Erien 
V.  Welsh,  28  U.  C.  R.  397.  The  title  here  was  not  in 
dispute.  The  fact  of  the  plaintiff  claiming  from  Dr. 
Bentley,  the  landlord,  was  not  disputed.  This  is  a  case 
between  landlord  and  tenant,  for  the  plaintiff  was  entitled 
"  to  the  immediate  reversion." 

Boyd,  supported  the  rule.  No  rent  was  payable  or  paid 
by  defendant  to  plaintiff  The  yearly  value  of  the  premises 
was  not  proved,  and  the  title  was  in  question  :  Brown  v. 
Cocking,  L.  R.  3  Q.  B.  672 ;  Tinniswood  v.  Pattison,  3  C. 
B.  243 ;  Houghton  v.  Thompson,  25  U.  C.  R.  557;  Wilson 
V.  Baird,  19  C.  P.  98 ;  Hartshorn  v.  Harley,  19  C.  P.  139 ; 
Jones  V.  Owen,  5  D.  &  L.  66'9 ;  Banks  v.  Rebheck,  20  L. 
J.  N.  S.  475 ;  Jones  v.  Owen,  13  Jur.  261. 

Wilson,  J. — The  statute  which  regulates  this  procedure 
is  the  23  Vic.  ch.  43,  and  by  it  the  several  County  Courts 
have  jurisdiction  in  actions  of  ejectment  for  the  recovery 
of  corporeal  hereditaments  (where  the  yearly  value  of  the 
premises,  or  the  rent  payable  in  respect  thereof,  does  not 
exceed  $200)  in  the  following  cases  : 

1.  Where  the  term  and  interest  of  the  tenant  of  any  such 
corporeal  hereditament  have  expired,  or  been  determined 
by  the  landlord  or  the  tenant,  by  a  legal  notice  to  quit. 

2.  Where  the  rent  of  any  such  corporeal  hereditament 
shall  be  sixty  days  in  arrear,  and  the  landlord  shall  have 
right  by  law  to  re-enter  for  non-payment  thereof 

By  sec.  6,  the  term  "  landlord,"  as  used  in  the  Act,  shall 
mean  the  person  entitled  to  the  immediate  reversion  of  the 
land. 

In  this  case  the  evidence  shewed  that  the  yearly  holding 
was  to  be  determined  at  the  end  of  the  year  of  the  holding 
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in  which  Dr.  Bentley,  the  original  landlord,  sold  the  land  ; 
and  although  there  was  a  verbal  tenancy,  "  a  parol  lease 
may  be  as  special  in  its  terms  as  a  written  one  : "  Lord 
Bolton  V.  Tomlin,  5  A.  &  E.  864. 

The  sale  by  Dr.  Bentley  to  the  plaintiff  was  made  on  the 
20th  January,  1869.  The  yearly  holding  expired  therefore 
on  the  7th  of  June,  1869. 

No  doubt  it  was  necessary  the  defendant  should,  before 
the  expiration  of  the  yearly  holding,  have  had  notice  of  the 
sale  by  his  landlord,  in  order  to  determine  his  tenancy. 
Not,  however,  a  six  months'  notice,  for  he  was  to  leave  at 
the  end  of  the  year  in  which  the  landlord  sold,  and  re- 
quiring a  six  months  notice  would  be  adding  a  condition  to 
the  agreement  that  had  not  been  made  by  the  parties. 

The  defendant  had  notice  of  the  plaintiff's  purchase,  both 
before  and  after  the  date  of  his  deed,  and  he  promised  to 
leave  the  place  at  the  end  of  that  year's  tenancy,  in  June, 
1869. 

I  have  no  doubt  that,  on  the  evidence,  the  defendant's 
term  and  holding  was  finally  determined  on  the  7th  J une, 
1869. 

The  only  questions  then  are,  whether  this  is  a  case  in 
which  "  the  term  and  interest  of  the  tenant  had  expired ; " 
and  whether  the  title  to  the  land  was  in  question;  and 
whether  the  plaintiff  was  entitled  to  the  immediate  rever- 
sion. 

I  think  the  term  and  interest  of  the  defendant  had 
expired,  as  I  have  before  stated,  as  appears  by  the  evidence. 
And  I  think  the  title  to  the  land  was  not  disputed  in  any 
way.  The  plaintiff  proved,  of  course,  as  he  had  to  do,  that  he 
was  entitled  to  the  immediate  reversion.  The  defendant 
did  not  in  fact  dispute  that  he  was,  nor  was  there  any  pre- 
tence for  disputing  it. 

But  several  cases  have  been  cited,  and  as  they  have  been 
referred  to,  I  shall  state  shortly  their  bearing,  though  I  do 
not  think  it  at  all  necessary  to  fortify  the  conclusion  at 
which  I  have  arrived  by  any  of  the  decided  cases. 

I  am  quite  sure,  if  such  exceptions  as  the  defendant  has 
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raised  are  to  prevail,  there  will  be  an  end  of  all  trials  of 
ejectment  causes  in  the  County  Courts,  for  it  will  be 
strange  if,  in  every  case,  some  pretext  cannot  be  devised 
for  defeating  the  recovery. 

In  Kerkin  v.  KerUn,  3  E.  &  B.  899,  the  landlord  of 
defendant  had  a  fee  simple  of  one  part  of  the  premises,  and 
a  leasehold  interest  in  the  other  part.  He  demised  for 
years  to  defendant.  He  died,  and  devised  all  his  estate  to 
the  plaintiff,  and  appointed  him  executor.  The  plaintiff 
obtained  probate.  Defendant,  in  good  faith,  disputed  the 
plaintiff's  title  under  the  will.  The  court  held  he  could 
not  do  so  as  to  the  portion  which  the  landlord  held  by 
leasehold,  because  the  probate  vested  that  in  the  plaintiff 
as  executor,  but  as  to  the  freehold  portion,  being  satisfied 
that  the  will  was  disputed  in  good  faith,  the  prohibition 
issued. 

In  Jones  v.  Thomas,  4  L.  T.  N.  S.  210,  where  the  land- 
lord conveyed  to  the  plaintiff,  it  was  held  the  plaintiff 
could  determine  the  defendant's  tenancy  by  notice,  and 
recover  the  possession  in  the  inferior  court  This  is  pre- 
cisely the  case  which  is  under  consideration. 

In  Emery  v.  Barnett,  4  C.  B.  N.  S.  423,  it  appeared  A. 
was  let  into  possession  as  tenant  to  B.  A.  gave  up  posses- 
sion to  C,  who  claimed  title.  B.  sued  A.  in  the  County 
Court  for  rent,  and  for  possession  of  the  premises.  Held, 
that  whether  C's  title  could  be  set  up  or  not,  depended  on 
whether  A.  had  been  evicted  by  title  paramount,  or  had 
voluntarily  yielded  up  possession :  that  the  title  must  be 
bond  fide  brought  into  question.  Mr.  Justice  Williams 
said  :  "  The  judge  appears  to  have  thought  that  a  question 
of  title  arose,  and  that  he  had  no  jurisdiction,  as  soon  as  he 
was  satisfied  that  a  bond  fide  claim  to  the  property  was 
set  up  by  a  third  party.  He  considered  that  a  change  of 
possession  was  enough  to  make  him  hold  his  hand.  I  am, 
however,  of  opinion  that  he  ought  to  have  gone  further, 
and  inquired  whether  the  defendant  left  the  premises  by 
compulsion  of  C,  or  voluntarily.  If  he  found  the  defend- 
ant was  turned  out,  then  the  question  of  title  would  have 
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arisen,  and  the  case  would  have  come  to  a  point  at  which 
the  jurisdiction  of  the  County  Court  ceased,  and  the  judge 
ought  not  to  have  heard  any  more.  If,  on  the  other  hand, 
he  found  that  the  tenant  went  out  voluntarily,  and  that 
the  possession  was  changed  under  an  arrangement  between 
the  tenant  and  C,  under  which  the  former  was  to  get  a 
sum  of  money  for  going  out,  no  question  of  title  could 
arise,  because,  by  the  ordinary  and  well  known  rule  of  law, 
both  the  tenant  and  C.  would  be  estopped  from  disputing 
the  landlord's  title." 

Where  the  mortgagor  demises,  the  mortgagee  is  not  such 
a  landlord,  under  the  English  statute,  as  to  enable  him  to 
proceed  against  the  tenant  in  the  County  Court  to  recover 
the  possession  :  Jones  v.  Owen,  13  Jur.  261. 

The  other  cases  are  all  quite  consistent  with  these  just 
referred  to. 

There  was  no  question  made  at  the  trial  of  the  yearly 
value  or  rent  exceeding  $200,  because  the  rent  proved  was 
$60  per  annum. 

There  is  no  doubt  that  the  County  Court  had  full  juris- 
diction to  entertain  and  dispose  of  this  cause,  as  entirely 
within  the  enactments  of  the  23  Vic.  ch.  43,  and  that  the 
rule  must  be  discharged. 

Morrison,  J,,  concurred. 

Rule  discharged. 
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In  the  matter  of  The  School  Trustees  of  Mount 
Forest  and  The  Corporation  of  Mount  Forest. 

School  trustees — Mandamus  to  corporation  to  provide  money — Insufficiency  of 
estimate  and  demand. 

On  application  for  a  mandamus  to  compel  a  municipal  corporation  to 
provide  $3500  for  a  board  of  school  trustees,  it  appeared  that  on  the 
15th  March,  the  trustees  wrote  to  the  corporation,  informing  them  that 
they  had  passed  a  resolution  on  the  12th  inst.,  directing  their  -chair- 
man and  secretary  ''to  wait  on  the  council  at  its  next  meeting,  and 
submit  an  estimate  for  $3500,  for  the  purpose  of  building  a  brick 
school  house,  the  same  to  be  procured  by  the  10th  April,"  and  request- 
ing the  council  to  provide  said  amount  in  accordance  with  the  estimate. 
On  the  same  day,  after  receiving  the  letter,  the  corporation  notified  the 
trustees  that  they  were  unable  to  comply  with  the  demand  ;  and  on  the 
13th  April,  an  order  upon  the  treasurer  of  the  council  by  the  chairman 
of  the  board  of  school  trustees  for  the  $3500  was  presented,  and  pay- 
ment refused. 

Held,  that  the  statute,  which  requires  the  trustees  to  prepare  and  lay 
before  the  council  an  estimate,  had  not  been  complied  with ;  and  that 
the  demand  for  payment  within  three  weeks,  without  shewing  that  the 
corporation  had  funds  in  hand  available  for  the  purpose,  was  not 
reasonable.    The  mandamus  therefore  was  refused. 

K.  McKenzie,  Q.  C,  obtained  a  rule  nisi,  calling  on  the 
corporation  to  shew  cau^e  why  a  writ  of  mandamus  should 
not  issue,  commanding  them  to  provide  the  sum  of  $8500 
for  the  board  of  school  trustees,  as  desired  and  demanded 
from  the  corporation  by  the  trustees,  to  pay  for  the  build- 
ing of  a  brick  school  house  according  to  the  estimate  pre- 
pared by  the  trustees  and  duly  laid  before  the  council  of 
the  corporation,  and  which  sum  the  corporation  were  duly 
required  to  provide  and  was  demanded  in  due  form  of  law 
from  them,  on  the  ground  that  they  refused  to  provide  the 
amount  although  an  estimate  of  the  same  had  been  laid 
before  the  council  by  the  trustees,  &c.,  and  that  the  cor- 
poration had  not  given  any  proper  or  legal  excuse  for  so 
refusing  and  neglecting. 

It  appeared  from  the  affidavits  and  papers  filed,  that  the 
school  trustees,  on  the  15th  March,  sent  to  the  corporation 
the  following  communication : 


SCHOOL  TRUSTEES  &  CORPORATION  OF  MOUNT  FOREST.  428 


To  the  Municipal  Council,  Village  of  Mount  Forest,  ^c. 

Gentlemen — It  becomes  our  duty  to  inform  you  that  the  following 
resolution  was  passed  by  the  board  of  common  school  trustees  on  Friday, 
the  12th  inst.,  viz.:  ''That  the  chairman  and  secretary  be  appointed  to 
wait  on  the  council  at  its  next  meeting  on  Monday  evening,  and  submit  an 
estimate  for  the  sum  of  $3500,  for  the  purpose  of  building  a  brick  school 
house,  the  same  to  be  procured  by  the  10th  April,  1869,  and  also  to  procure 
an  order  on  village  treasurer  for  the  amount  of  school  funds  at  present 
on  hand  to  the  credit  of  the  board."  Therefore,  in  accordance  with  this 
resolution,  it  is  requisite  to  procure  the  said  sum  of  $3500,  for  the  erection 
of  the  school  house  according  to  plan  and  specifications.  We  do  hereby 
request  the  council  to  provide  the  board  with  the  said  amount,  in  accord- 
ance with  this  estimate. 

(Signed)       L.  H.  YEOMANS, 

Chairman. 

[L.S.]  WILLIAM  TASKER, 

Secretary. 

This  communication  was  presented  to  the  corporation  by 
the  chairman  on  the  loth  March.  On  the  same  day,  the 
corporation  notified  the  trustees  that  they  were  unable  to 
comply  with  the  requirements  of  their  demand. 

On  the  13th  April,  the  treasurer  of  the  trustees,  in  pur- 
suance of  a  resolution  of  the  trustees,  presented  an  order, 
signed  by  the  chairman  of  the  board,  upon  the  treasurer 
of  the  council,  to  pay  him  the  sum  of  $3500  in  accord- 
ance with  the  resolution  of  the  15th  March,  1869,  but 
payment  was  refused. 

No  other  estimate  or  demand  was  laid  before  or  made 
upon  the  council. 

A  number  of  afiidavits  were  filed  on  the  part  of  the 
trustees,  shewing  the  necessity  for  more  school  accomoda- 
tion, and  that  such  a  building  as  the  one  in  question  was 
required  :  that  they  had  entered  into  contracts  for  its 
erection,  and  that  the  same  was  being  built. 

On  the  part  of  the  corporation,  the  reeve  filed  his 
affidavit,  in  which  he  stated  that  so  soon  as  the  letter 
and  demand  of  the  15th  March  was  laid  before  the  council, 
he  took  legal  advice,  and  was  advised  that  they  were  not 
bound  to  pay,  as  no  proper  estimate  was  laid  before  them 
by  the  trustees,  and  that  the  council,  without  delay,  in- 
structed the  clerk  by  resolution  to  inform  the  trustees 
that  they  could  not  comply  with  their  demand.  He  also 
swore  that  the  building  would  cost  $5000  :  that  so  expen- 


424    queen's  bench,  Michaelmas  term,  33  vie,  i869. 


sive  a  school  house  was  not  required  or  warranted  by  the 
size,  population,  or  means  of  the  village :  that  the  sum 
was  extravagant,  reckless,  and  disapproved  of  by  a  majority 
of  the  ratepayers ;  and  that  Si 600  would  furnish  the  addi- 
tional school  accommodation  required  for  the  village  :  that 
at  the  time  of  the  demand  on  the  council  there  was  about 
$1248  in  the  hands  of  their  treasurer,  and  that  the  council 
were  then  committed  to  the  expenditure  of  the  same  in 
municipal  improvements,  and  about  $639  of  school  moneys, 
which  was  paid  to  the  trustees  on  application ;  and  that  it 
was  impossible  to  raise  the  money  so  demanded,  by  rate  or 
otherwise,  within  the  time  named  in  the  demand  of  the 
trustees.  Several  other  affidavits,  corroborating  the  state- 
ments of  the  reeve  as  to  the  building,  its  expense,  and  the 
burden  it  would  cast  on  the  village,  were  filed. 

Robinson,  Q.  C,  and  McLennan,  shewed  cause,  and 
contended  that  no  proper  estimate  was  laid  before  the 
council,  and  no  proper  or  specific  demand  made :  that 
the  affidavits  also  shewed  that  the  amount  demanded  was 
beyond  the  means  of  the  corporation,  and  that  they 
were  unable  to  comply  with  the  demand  of  the  trustees ; 
and  that  under  the  circumstances  the  court  should  not  inter- 
fere :  The  Scliool  Trustees  of  Port  Hope  and  the  Town 
Council  of  Port  Hope,  4  C.  P.  418 ;  The  School  Trustees  of 
Toronto  and  the  Corporation  of  Toronto,  23  U.  C.  R.  203  ; 
The  School  Trustees  of  Toronto  and  the  Corporation  of 
Toronto,  20  U.  C.  R.  306. 

McKenzie,  Q.  C,  supported  the  rule,  contending  that  the 
reasonableness  of  the  amount,  and  the  necessity  for  the 
building,  was  for  the  trustees  and  not  for  the  court  to 
determine ;  and  he  argued  that  the  communication  of  the 
15th  March  was  a  sufficient  estimate,  and  that  it  was  the 
duty  of  the  council  to  raise  or  obtain  the  money  when  the 
aame  was  demanded,  and  that  the  demand  was  sufficient  : 
The  School  Trustees  of  Sandwich  and  The  Corporation  of 
Sandwich,  23  U.  C.  R.  639 ;  Quin  v.  The  School  Trustees, 
7  U.  C.  R.  133. 
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Morrison,  J. — The  case  of  The  School  Trustees  of  Fort 
Hope  V.  The  Toiun  Council,  4  C.  P.  418,  is  an  authority  in 
favor  of  the  contention  of  the  corporation  that  no  proper 
estimate  was  laid  before  the  council.  In  that  case  a  letter 
somewhat  similar  to  the  one  before  us  was  sent  to  the 
council  as  an  estimate,  and  a  demand  made  for  the  amount, 
which  they  refused.  Macaulay,  C.  J.,  after  referring  to  the 
sec.  24,  No.  6,  of  the  13  &  14  Vic,  ch.  48,  which  is  a  similar 
provision  to  that  of  sec.  79,  sub-sec.  11,  Consol.  Stat.  U.  C. 
ch.  64,  said  :  "  I  do  not  think,  first,  that  the  proper  estimate 
is  shewn  to  have  been  prepared  and  laid  before  the 
municipal  council,  for  I  do  not  consider  the  communication 
of  a  resolution  of  the  board  of  trustees  that  the  chairman 
do  order  the  secretary  to  notify  the  town  council  to  furnish 
the  board  with  £2500  immediately,  for  the  following  pur- 
poses :  namely,  £500  for  purchasing  a  site  for  a  central 
school  house,  and  £2000  for  the  erection  of  a  school  house 
thereon,  such  an  estimate  as  the  statute  contemplates,  and 
as  the  town  council,  when  called  upon  to  pay  so  large  a 
sum  out  of  the  funds  of  the  municipality,  may  reasonably 
expect,  or  that  the  courts  are  bound,  as  a  matter  of  course, 
to  enforce  such  a  general  demand.  It  is  merely  a  peremp- 
tory requisition  for  a  large  sum  of  money  ;  and  if  twice  or 
ten  times  as  much  were  right,  the  court  might  as  well  be 
moved  to  enforce  the  payment,  without  any  additional 
explanation  to  shew  it  a  reasonable  exercise  of  the  very 
wide  discretion  and  powers  vested  in  the  board.  Nor  do 
I  think  a  demand  to  furnish  such  a  sum  immediately 
reasonable,  without  shewing  that  the  municipality  possessed 
funds  ready  to  be  so  appUed  at  a  moment's  notice." 

In  the  present  instance  the  estimate  is  just  as  defective 
as  in  the  case  cited,  with  this  difference,  that  the  resolu- 
tion of  the  trustees  here  directs  that  an  estimate  shall  be 
submitted,  which  is  not  done,  except  stating  the  amount 
as  in  the  resolution.  It  is  quite  uncertain  from  the  resolu- 
tion what  the  $3500  is  an  estimate  of,  whether  it  covers 
the  whole  sum  for  the  finishing  of  the  building,  or  only 
for  a  certain  portion  of  it.  The  affidavits  filed  on  the  part 
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of  the  corporation  go  to  shew  that  the  intended  building 
will  cost  $5000.  The  legislature  certainly  contemplated 
something  more  than  is  contained  in  this  letter,  when  it 
provided  that  it  should  be  the  duty  of  the  trustees  to  pre- 
pare and  lay  before  the  council  an  estimate.  In  my 
judgment  the  object  and  intention  of  the  statute  was,  that 
the  trustees  should  prepare  a  regular  estimate,  stating  the 
probable  sum  that  they  would  require,  say,  in  a  case  like 
the  one  before  us,  for  the  erecting  of  a  school  house  of 
brick,  50  X  60,  two  stories  high,  and  at  such  a  place,  as  the 
case  may  be,  and  so  much  for  furnishing  it,  and  stating 
the  time  when  the  sums  would  be  required — in  fact,  fur- 
nishing the  council  with  the  like  details  upon  which  they, 
the  trustees,  based  their  calculations ;  not,  as  contended 
here,  the  statement  of  a  certain  sum  in  a  resolution  of  the 
trustees. 

I  am  therefore  of  opinion  that,  on  account  of  a  proper 
estimate  not  being  prepared  and  laid  before  the  council, 
this  application,  on  that  ground  alone,  should  not  be 
granted. 

I  am  also  of  opinion  that  the  demand  of  these  trustees 
that  this  village  should  furnish  $3500  in  three  weeks,  is 
an  unreasonable  one,  without  shewing  that  the  corporation 
had  the  funds  or  could  comply  with  their  request.  It 
appears  from  the  affidavit  of  the  Reeve  that  the  munici- 
pality could  not  have  complied  with  this  demand.  It  was 
argued  by  Mr.  McKenzie  that  the  village  could  easily  have 
raised  the  amount  by  debentures,  payable  say  in  ten 
years.  That  may  be;  but  that  would  not  have  enabled 
the  council  to  have  complied  with  the  demand  of  the 
trustees,  as  it  would  require  a  by-law  and  a  vote  of  the 
ratepayers,  which  could  not  by  any  means  have  been  per- 
fected in  double  the  time  limited  for  payment  of  the 
amount.  Besides,  it  is  very  questionable,  from  the  affidavits 
filed,  whether  the  rate-payers  would  sanction  such  a  by-law. 
School  trustees,  when  they  make  unusual  and  large 
demands  of  this  nature,  should  consider  and  take  into 
account  the  ability  of  a  municipality  to  furnish  the  funds. 
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and  if  not  on  hand,  to  ascertain  the  period  when  the  cor- 
poration will  be  able  to  provide  the  amount.  They  should 
give  to  it  a  reasonable  time  and  every  opportunity  to 
enable  the  corporation  to  provide  the  money  required.  If 
they  do  not  adopt  such  a  course,  they  cannot  expect  the 
legal  tribunals  to  aid  them  in  compelling  performance  of 
unreasonable  demands. 

I  think  the  rule  should  be  discharged. 

Wilson,  J.,  concurred. 

Rule  discharged. 


Cowing  v.  Vincent. 

Statute  of  Limitations — Joi7ii  contractors — Payment. 

Action  on  a  note  made  by  defendant  and  L.,  payable  to  C,  and  by 
him  endorsed  to  plaintiff,  due  in  July,  1859.  Plea,  Statute  of  Limita- 
tions. To  take  the  case  out  of  the  statute,  plaintiff"  proved  that  one 
T.  C.  owing  defendant  $30,  got  an  order,  with  defendant's  assent, 
from  C,  who  then  held  the  note,  on  L.,  requesting  L.  to  pay  defendant 
$30,  which  he,  C,  would  credit  on  the  note  5  and  this  sum  was  accord- 
ingly so  paid,  and  credited. 

Held,  clearly  a  payment  by  L.  on  his  own  account,  and  not  by  or  for 
defendant,  so  as  to  take  the  case  out  of  the  Statute  as  against  defendant. 

Action  on  a  promissory  note  for  $448  at  twelve  months, 
dated  1st  July,  1858,  made  by  defendant  and  one  Lyndsay, 
payable  to  Jonathan  Cowing  or  bearer,  and  by  him  trans- 
ferred to  the  plaintiff. 

Pleas — 1.  Traversing  the  making  of  the  note ;  2.  Statute 
of  Limitations.  Issue. 

The  case  was  tried  at  Woodstock,  before  Eichards,  C.  J., 

It  appeared  from  the  testimony  of  the  plaintiff's  witnesses, 
who  were  two  brothers  of  the  plaintiff,  that  Thomas 
Cowing  being  indebted  to  the  defendant  in  $30,  and  know- 
ing, as  he  stated,  that  his  brother  Jonathan  (the  payee  of 
the  note  in  question)  held  a  note  made  by  one  Lyndsay 
as  principal  and  defendant  as  hif^  surety,  he  asked  the 
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defendant  if  he  would  take  in  payment  of  the  $30  an 
order  for  that  amount  drawn  by  Jonathan  on  Lyndsay  : 
that  the  defendant  assented ;  that  he  got  the  order,  which 
was  one  addressed  to  Lyndsay  requesting  him  to  pay  the 
defendant  $30,  which  he,  Jonathan,  would  endorse  on  his 
note,  and  gave  the  same  to  defendant  in  payment  of  the 
$30  he  owed  him. 

J onathan  was  also  called,  and  he  said  his  brother  Thomas 
applied  to  him  for  the  order  referred  to  :  that  he  gave  the 
order  on  Lyndsay  to  pay  the  defendant  the  $30,  stating 
the  amount  would  be  applied  as  part  payment  on  the  note 
he  held  against  him,  Lyndsay,  i.  6.,  the  note  in  question  :  that 
shortly  after  giving  it,  Lyndsay  produced  the  order  to  the 
witness,  and  desired  that  the  amount  should  be  credited 
on  the  note,  and  that  Lyndsay  drew  out  a  receipt,  which 
he,  Jonathan,  signed,  to  that  effect ;  and  he  further  stated 
that  the  $30,  with  another  payment  of  $100,  was  shortly 
after  endorsed  on  the  note,  paying  the  interest  due  and 
$56  on  account  of  principal. 

The  defendant  called  Lyndsay,  who  swore  that  he  made 
all  the  payments  endorsed  on  the  note,  and  that  he  remem- 
bered the  transaction  about  the  $30  order.  He  said  it  was 
an  order  drawn  on  him  by  Jonathan  Cowing,  requesting 
him  to  pay  $30  to  the  defendant,  and  it  ran  as  follows  : — 
"  Please  Mr.  Lyndsay  pay  to  Mr.  Vincent  $30,  which  I  will 
apply  on  your  note  : "  that  he  remembered  the  defendant 
previously  speaking  to  him,  and  asking  him  if  he  Avould' 
pay  such  an  order  if  presented,  and  that  he  told  defendant 
he  would.  He  further  stated  that  that  was  all  the  defendant 
had  to  do  with  the  order,  and  that  he  paid  it  to  defendant 
because  he,  Lyndsay,  owed  Cowing  on  the  note,  and  that 
he  gave  credit  for  the  $30  on  it. 

The  learned  Chief  Justice  directed  a  nonsuit,  with  leave 
to  the  plaintiff  to  move  to  enter  a  verdict  for  him  for  the 
amount  of  the  note  and  interest,  $404.80. 

In  last  Easter  Term  >S^.  Richards,  Q.  C,  obtained  a  rule 
nisi  accordingly,  the  grounds  taken  in  the  rule  being 
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that  the  payment  of  $30  proved  at  the  trial  was  within 
six  years  next  before  the  commencement  of  this  suit,  and 
was  a  payment  by  the  defendant  himself,  and  that  if  con- 
sidered a  payment  by  the  other  maker,  Lyndsay,  it  was 
made  by  him  for  the  defendant  as  well  as  for  his  own 
benefit. 

During  last  term  Anderson  shewed  cause,  citing  Cleave 
V.Jones,  6  Ex.  573;  Wycomhe  Union  v.  Eton  Union, 
1  H.  &  N.  699 ;  Jackson  v.  Woolley,  8  E.  &  B.  778  ;  Consol. 
Stat.  U.  C.  ch.  44,  sec.  3. 

Richards,  Q.  C,  supported  the  rule,  and  cited  Bodger  v. 
Arch,  10  Ex.  333;  Amos  v.  Smith,  1  H.  &  C.  238 ;  Maher 
V.  Maher,  L.  R.  2  Ex.  153. 

Morrison,  J. — Upon  the  evidence  it  appears  to  me  very 
clear  that  the  payment  of  the  $30,  through  the  instrumen- 
tality of  the  order  drawn  by  Jonathan  at  the  instance  of 
his  brother  on  L}Tidsay,  was  a  payment  by  Lyndsay  himself 
on  his  own  account,  and  not  on  behalf  of  the  defendant. 
The  order  was  the  medium  through  which  Thomas  Cowing 
paid  his  debt  of  $30  to  the  defendant,  and  all  that  the 
defendant  did  was  only  with  a  view  of  getting  his  debt  of 
$30  paid. 

The  utmost  that  could  be  argued  as  against  this  defend- 
ant is,  that  he  was  aware  Lyndsay  was  paying  on  his  own 
behalf  to  Jonathan  money  which  he,  Lyndsay,  was  bound 
to  pay,  and  that  he  assented  in  his  own  mind  to  the  pay- 
ment ;  but  I  see  nothing  to  warrant  me  in  holding  that 
Lyndsay  was  paying  money  on  the  joint  account  of  himself 
and  defendant,  or  on  the  separate  account  of  the  latter, 
or  by  his  authority.  All  the  connection  the  defendant 
had  with  the  transaction  was  receiving  payment  of  a 
debt  due  by  William  Cowing  to  him  in  the  way  men- 
tioned, not  that  he  was  paying  any  money  to  the  holder 
of  this  note. 

The  case  of  Jackson  v.  Woolley,  8  E.  &  B.  778,  although 
principally  deciding  whether  the  14th  section  of  the  English 
Mercantile  Law  Amendment  Act  was  retrospective,  is  also 
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an  authority  in  fa'vour  of  the  defendant.  Lord  Campbell, 
C.  J.,  in  giving  judgment,  assuming  the  act  as  retro- 
spective, says :  "The  finding  in  this  case  as  to  the 
knowledge  and  consent  of  Hannah  Rushton  (the  defendant) 
seems  to  me  to  amount  only  to  a  finding  that  she  knew 
that  John  Rushton  (co-maker)  was  paying  on  his  own 
behalf  the  money  which  he  was  bound  to  pay,  and  that 
she  assented  in  her  own  mind  to  the  propriety  of  his  so 
doing.  It  does  not  amount  to  a  finding  that  he  was 
paying  money  on  her  account  by  her  authority.  Such 
knowledge  and  consent  on  her  part  as  is  found  in  this 
case  could  have  no  effect  on  the  transaction,  and  can 
have  none  upon  the  application  of  the  law  to  it."  And 
Crompton,  J.,  said,  "  I  agree  that  in  this  case  the  finding 
does  not  amount  to  more  than  an  unexpressed  assent, 
existing  in  the  mind  of  Hannah  Rushton,  to  the  pro- 
priety of  the  payments  made  by  J ohn  Rushton.  But,  if 
it  were  more,  and  amounted  to  an  express  consent,  I  am 
of  opinion  that  the  late  Statute  would  apply.  The  real 
meaning  of  section  14  is  that,  where  the  plaintiff,  in  order 
to  take  his  case  against  the  defendant  out  of  the  Statute 
of  Limitations,  proves  only  one  act  done,  and  that  a  pay- 
ment of  principal  or  interest  by  a  co-contractor,  such 
proof  shall  not  avail.  The  effect  of  such  proof  would  not, 
in  my  judgment,  be  increased  by  proof  of  any  verbal 
consent  by  the  defendant  to  such  payment  by  the  co- 
contractor." 

The  14th  section  of  the  English  Act  is  similar  to  section  3 
of  ch.  44,  Consol.  Stat.  U.  C,  which  enacts,  "  Where  there 
are  two  or  more  joint  contractors,  *  *  no  such  joint 
contractor  *  *  shall  lose  the  benefit  of  the  said  Act  (21 
Jac.  I.),  so  as  to  be  chargeable,  *  *  by  reason  of  any 
payment  of  any  principal  or  interest  made  by  any  other  or 
others  of  them."  I  see  no  evidence  of  a  payment  by  this 
defendant  on  the  note  in  question,  or  that  Lyndsay  paid 
in  any  way  the  $30  as  agent  of  the  defendant,  or  that 
he  paid  it  on  any  other  account  than  on  his  own. 
Lyndsay 's  evidence  rather  negatives  any  such  idea,  and 
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the  -utmost  that  can  be  said  is,  that  the  defendant  was 
aware  that  his  co-maker,  Lyndsay,  paid  money  on  account 
of  the  note,  and  that  he  assented  to  it,  which,  according 
to  the  authority  cited,  is  not  sufficient. 

I  think  the  nonsuit  is  right,  and  that  the  rule  must 
be  discharged. 

Wilson,  J.,  concurred. 

Rule  discharged. 


Regina  v.  Mason. 

Perjury — Indictment — Evidence. 

Upon  an  indictment  for  perjury  committed  upon  the  hearing  of  a  com- 
plaint before  a  magistrate,  the  information  having  been  proved : 

Held,  upon  a  case  reserved,  that  it  was  unnecessary  to  prove  any 
summons  issued,  or  any  step  taken  to  bring  the  person  complained  of 
before  the  magistrate ;  for  so  long  as  he  was  present,  the  manner  of 
his  getting  there  was  immaterial. 

The  indictment  was  defective  for  not  shewing  the  jurisdiction  over  the 
offence,  by  alleging  where  the  liquor  was  ^old,  the  sale  of  which  with- 
out license  was  the  complaint  5  but  as  judgment  had  been  pronounced, 
this  could  be  taken  advantage  of  only  by  writ  of  error. 

QucBre,  whether  it  was  not  defective  also,  for  not  shewing  that  the 
person  complained  against  was  present,  or  that  a  summons  issued,  and 
that  the  magistrate  was  authorized  to  proceed  ex  parte. 

The  defendant  was  convicted  of  perjury  at  the  Assizes, 
at  Toronto,  before  Gait,  J.,  who  reserved  a  case  for  the 
opinion  of  this  Court.    The  indictment  was  as  follows  : 

The  jurors  for  our  Lady  the  Queen  upon  their  oath 
present,  that  heretofore,  to  wit,  on  the  16th  day  of  Sep- 
tember, 1869,  George  Albert  Mason  came  in  his  own 
proper  person  before  A.  M.,  Esquire,  then  and  yet  being 
police  magistrate  of  the  City  of  Toronto,  in  the  County 
of  York,  and  one  of  Her  Majesty's  justices  of  the  peace 
in  and  for  the  said  City,  and  then  and  there  before  the 
said  A.  M.,  Esquire,  upon  a  certain  information  of  G.  A. 
Mason, — wherein  it  was  sworn  that  the  said  complainant 
was  informed  and  believed  that  James  King  (Caroline  and 
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Duchess),  within  the  past  three  months,  to  wit,  on  the 
7th  day  of  September,  A.  D.,  1869,  did  sell  wine,  beer, 
or  spirituous  liquors,  without  a  license  so  to  do,  contrary 
to  law, — in  due  form  of  law  was  duly  sworn  and  gave  evi- 
dence, and  did  then  and  there  upon  his  oath  aforesaid 
falsely,  wilfully,  and  corruptly  depose  and  swear  in 
substance  and  to  the  effect  following :  "  That  on  Wed- 
nesday the  first  day  of  September,  1869,  he,  the  said  G. 
A.  M.,  saw  one  Mrs.  King,  meaning  one  Mary  King,  the 
wife  of  one  James  King,  of  the  City  of  Toronto,  grocer, 
hand  to  one  H.  the  bottle  (meaning  bottle  of  brandy) 
off  the  shelf,  and  that  said  H.  paid  her  (meaning  the 
said  Mrs.  King)  for  it,  and  that  he  (meaning  the  said 
James  King)  had  at  the  time  bottles  of  liquors  exposed 
in  his  store  for  sale,"  which  facts  were  material  to  the 
said  issue,  and  to  the  matter  being  enquired  into  on  the 
said  information — whereas  in  truth  the  said  G.  A.  Mason 
did  not  on  Wednesday,  the  first  day  of  September  aforesaid^ 
see  the  said  Mrs.  King  hand  to  the  said  H.  the  bottle  of 
brandy  off  the  shelf,  and  the  said  H.  did  not  pay  her  for 
it,  and  the  said  James  King  had  not  at  the  time  bottles 
of  liquor  exposed  in  his  store  for  sale ;  and  the  said  G.  A. 
M.  did  thereby  commit  wilful  and  corrupt  perjury." 

The  information  was  produced  and  witnesses  were  ex- 
amined, who  swore  to  the  falsity  of  the  oath  of  the  prisoner. 
No  summons  was  proved  to  have  issued  on  the  information. 
The  learned  judge  stated,  "  It  does  not  expressly  appear 
from  my  notes  that  King  was  present  at  the  examination 
(before  the  police  magistrate)  "  but  from  what  appeared  at 
the  trial  I  am  satisfied  that  he  was." 

On  the  close  of  the  case  for  the  Crown,  McMichael, 
on  behalf  of  the  prisoner,  objected  that  there  was  no 
evidence  of  any  case  depending  before  the  police  magis- 
trate :  that  the  evidence  shewed  only  a  complaint ;  but 
there  was  no  proof  that  any  summons  was  issued,  nor  any 
step  taken  to  bring  the  party  complained  of  before  the 
magistrate.  The  learned  judge  overruled  the  objection, 
but  reserved  the  point. 
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The  question  for  the  consideration  of  the  court  was, 
whether  the  objection  was  sustained  on  the  evidence,  and 
should  prevail. 

The  prisoner  was  sentenced  to  be  imprisoned  in  the 
common  jail  for  twelve  months,  with  hard  labour,  but  execu- 
tion was  respited,  under  Consol.  Stat.  U.  C.  ch.  112,  until 
the  question  above  stated  had  been  considered  and  answered. 

McMichael  for  the  prisoner.  No  jurisdiction  is  shewn 
on  the  indictment,  enabling  the  police  magistrate  lawfully 
to  take  the  oath  or  deposition  of  the  prisoner  which 
Avas  the  subject  of  perjury.  A  summons  to  the  person 
informed  of  to  appear  should  have  been  shewn,  or  else 
that  he  had  in  fact  appeared.  There  was  therefore  no 
proper  trial  or  issue  before  the  magistrate :  The  King  v, 
Pearson,  8  C.  &  P.  119;  Regina  v.  Hurrell,  3  F.  &  F. 
271 ;  The  Queen  v.  Overton,  4  Q.  B.  83. 

Read,  Q.  C,  for  the  Crown,  cited  Regina  v.  Shatu,  1 
Leigh  &  Cave,  579 ;  S.  C.  10  Cox  C.  C.  66  ;  Regina  v. 
Whyhroiu,  8  Cox  C.  C.  438;  Russell,  C.  &;  M.,  4th  ed., 
vol.  III.  p.  97 ;  Vestry  of  Chelsea  v.  King,  84  L.  J.  M.  C.  9; 
Regina  Y.  Atkinson,  17  C.  P.  295;  Consol.  Stat.  C.  ch.  103. 

Wilson,  J. — The  question  submitted  must,  I  think, 
be  answered  in  the  negative.  There  was  a  complaint 
proved,  and  it  was  not,  in  my  opinion,  necessary  that 
any  summons  should  have  issued,  or  that  any  step  should 
have  been  taken  to  bring  the  person  complained  of  before 
the  magistrate. 

So  long  as  the  person  informed  against  was  present,  the 
magistrate  might  rightly  proceed,  though  he  did  not  appear 
on  summons,  or  did  not  require  compulsion  to  make  him 
appear.  His  actual  presence  was  all  that  was  required ; 
the  manner  of  his  getting  there  was  of  no  consequence  to 
the  investigation. 

The  Consol.  Stat.  C.  ch.  103,  sees.  20,  24,  require  the 
information  to  be  laid  on  oath,  unless  it  is  expressly  dis- 
pensed with  by  Act  of  Parliament.  The  summons  may  be 
55 — VOL.  XXIX  u.c.R. 
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issued  if  required.  If  it  be  issued  and  the  party  fail  to 
appear,  the  magistrate  may  proceed  ex  jparte:  sees.  7,  32;  or 
he  may  issue  his  warrant  to  apprehend  the  party :  sees. 
6,  32. 

The  case  of  Regina  v.  Shaw,  cited,  shews  a  summons 
not  to  be  necessary  if  the  party  choose  to  appear  without 
it,  and  there  is  nothing  opposed  to  this  rule  in  our  statutes. 
The  same  law  is  stated  in  Paley  on  Convictions,  and 
several  authorities  are  cited  for  it. 

This  disposes  of  our  duty,  as  we  have  answered  the 
question  put  to  us  :  Rex  v.  Bovltbee,  4  A.  &  E.  498  ;  Regina 
V.  Shaw,  11  Jur.  N.  S.  415. 

But  it  may  be  as  well  to  state  what  we  observed  upon 
in  the  argument,  that  the  indictment  seems  to  be  quite 
insufficient  in  point  of  law. 

It  is  not  stated  where  the  liquor  was  sold.  It  may,  for 
anything  that  appears,  have  been  sold  in  an  adjoining 
county,  or  in  an  adjoining  province,  or  in  some  foreign 
country,  and  what  right  the  police  magistrate  of  the  City 
of  Toronto  had  to  take  cognizance  of  it  is  not  shewn. 
There  is  therefore  a  total  want  of  jurisdiction  on  the  face 
of  the  indictment. 

The  Ontario  Act,  32  Vic.  ch.  32,  sec.  25,  requires  the  pro- 
ceedings to  be  carried  on  before  magistrates  "having  jurisdic- 
tion in  the  municipality  in  which  the  offence  is  committed." 

The  police  magistrate  has  drawn  his  information  with- 
out shewing  his  jurisdiction  over  the  offence,  and  he  has 
also  alleged  the  selling  without  license  to  have  taken 
place  "  within  the  past  three  months,"  which  is  the  period 
fixed  by  Consol.  Stat.  C.  ch.  103,  sec.  26,  without  noticing 
that  this  limitation  is  shortened  by  the  Ontario  Act,  32 
Vic.  ch.  32,  sec.  25,  to  twenty  days  (a).  See  Wray  v.  Toke, 
12  Q.  B.  492. 

[a]  The  information  was  as  follows  : 

City  of  Toronto,  )  The  information  and  complaint  of  G.  A.  Mason, 
To  wit :  \  of  the  City  of  Toronto,  taken  on  oath  before  me, 
A,  M.,  Esquire,  police  magistrate  of  the  said  city,  this  sixth  day  of  Sep- 
tember, 1869.  The  said  complainant  upon  his  oath  saith  he  is  informed 
and  believes  that  James  King,  Caroline  and  Duchess,  did  within  the  past 
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The  indictment  may  also  be  objectionable  for  not 
stating  that  King  was  present  at  the  examination,  or  for 
not  shewing  a  summons  to  have  issued,  and  that  the 
magistrate  was  authorized  to  proceed  ex  parte  by  reason 
of  King's  default  to  appear  after  service  of  the  summons 
had  been  duly  made  on  him. 

These  exceptions  to  the  validity  of  the  indictment  cannot 
now  be  taken  unless  by  writ  of  error,  as  judgment  has 
been  pronounced  on  the  prisoner. 

The  respiting  of  execution  in  this  instance  is  perhaps 
no  favour  to  the  prisoner,  as  it  might  have  been  if  his 
sentence  had  been  a  capital  one,  or  had  been  imprison- 
ment in  the  penitentiary,  or  had  been  in  any  respect 
different  or  more  severe  than  his  present  imprisonment. 
The  addition  of  hard  labour,  that  is,  such  hard  labour  as 
our  gaols  impose  or  enable  to  be  imposed,  is  not  in  fact  any 
addition  to  the  pain  of  imprisonment. 

If  the  proceedings  are  not  reversed  in  error,  it  may  be 
well  that  the  time  of  imprisonment  from  sentence  pro- 
nounced to  this  time,  should  be  counted  as  part  of  the  sen- 
tence. 

The  judgment  is  therefore  affirmed. 

Conviction  affirmed. 


three  months,  to  wit,  on  the  seventh  day  of  September,  1869,  sell  wine, 
beer,  or  spirituous  liquors,  without  having  a  license  so  to  do,  contrary  to 
law.    Complainant  therefore  prays  a  summons  may  issue,  that  justice  may 
be  done  in  the  premises. 
Sworn  before  me,  &c. 

(Signed)    A.  McNABB,  P.  M.  (Signed)    G.  A.  MASON. 
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VanAllen  v.  The  Grand  Trunk  Trunk  Railway 
Company  of  Canada. 

R.  W.  Co. — Bridge  over  railway — Obligation  to  repair. 

Where  a  Railway  Company  carried  tlie  highway  across  and  over  their 
road  by  a  bridge  :  Held,  under  Consol.  Stat.  C.  ch.  66,  sec.  9,  sub-sec.  5, 
sec.  12,  sub-sec.  4,  that  the  Company  were  bound  to  keep  in  repair  such 
bridge  and  the  fence  on  each  side  of  it. 

This  was  an  action  brought  to  recover  damages  for 
injuries  sustained  by  the  plaintiff  by  falling  from  a  bridge 
erected  by  the  defendants  across  their  railway,  by  reason 
of  the  insufficiency  of  the  fences  on  the  sides  of  the  bridge, 
the  alleged  negligence  being  that  the  defendants  did  not 
keep  the  bridge  and  the  fences  in  repair,  but,  contrary  to 
their  duty,  suffered  and  permitted  the  bridge  and  fences 
to  be  out  of  repair,  and  in  a  dilapidated  state,  fee. 

Plea — Not  guilty,  by  Statute,  Consol.  Stat.  C.  ch.  66, 
sec.  83. 

The  case  came  on  for  trial  at  Belleville,  before  Morrison,  J., 
and  a  verdict  was  entered  for  $100,  subject  to  a  special 
case  for  the  opinion  of  the  Court. 

The  bridge  in  question  was  one  across  and  over  the 
defendants'  railway,  carrying  a  highway.  It  was  admitted 
that  the  bridge  was  originally  constructed  by  the  defend- 
ants in  1856,  and  properly  fenced  :  that  within  the  last 
year  some  rails  of  the  fence  of  the  bridge,  owing  to  decay, 
were  broken  out ;  and  that  the  plaintiff,  who  was  playing 
on  the  bridge,  accidentally  fell  through  the  rail,  and  down 
on  the  railway. 

The  defendants  contended  that  they  were  not  in  law 
liable  to  maintain  the  bridge  or  the  fence  on  each  side  of 
it :  that  having  built  the  bridge,  and  fenced  it,  as  required 
by  the  Statute,  they  had  nothing  further  to  do  with  keep- 
ing it  in  repair  or  maintaining  it,  and  were  not  liable  for 
the  accident ;  and  it  was  agreed  that  the  verdict  should  be 
entered  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  as  to  the  defendants'  liability  to  maintain  the  bridge 
and  fences  under  the  Statute.    If  the  Court  should  be  of 
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opinion  that  the  Company  were  not  liable  to  maintain  and 
fence  the  bridge,  a  verdict  to  be  entered  for  the  defendants ; 
otherwise  the  verdict  to  stand. 

K.  McKenzie,  Q.C.,  for  the  plaintiff,  cited  Rex  v.  Inhabi- 
tants of  Kent,  13  East  220;  RexY.  Inhabitants  of  Lindsey, 
14  East  317;  Rex  v.  Kerrison,  3  M.  &  S.  526 ;  Rerjina  v. 
Inhabitants  of  Ely,  15  Q.  B.  826. 

McMichael,  for  the  defendants,  cited  8  Vic.  ch.  20,  sec.  46, 
Imperial  Statute ;  Shelford  on  Kailways,  4th  Ed.,  Vol.  II., 
p.  565 ;  Fosberry  v.  Waterford  and  Limerick  R.  W.  Co.,  13 
Ir.  C.  L.  Rep.  494 ;  Waterford  and  Limerick  R.  W.  Co.  v. 
Kearney,  12  Ir.  C.  L.  Rep.  224 ;  S.  C,  3  L.  T.  Rep.  N.  S.  90  ; 
Trustees  of  Newcastle,  &c.,  Roads  v.  North  Staffordshire 
R.  W.  Co.,  5  H.  &  N.  160 ;  North  Staffordshire  R.  W.  Co. 
V.  Dale,  8  E.  &  B.  836. 

Morrison,  J. — Our  decision  in  this  case  rests  in  a  great 
degree  upon  the  construction  to  be  put  upon  the  clauses 
contained  in  the  General  Railway  Act,  Consol.  Stat.  C. 
ch.  66  ;  for  in  the  special  Act  incorporating  the  defendants' 
Company  we  find  no  provisions  having  reference  to  the 
crossing  of  highways,  or  the  erection  or  making  of  bridges 
for  carrying  highways  over  the  railway,  while,  on  the  other 
hand,  the  provisions  bearing  on  the  subject  in  the  general 
Act  are  exceedingly  vague  and  inconclusive  as  to  the 
powers,  rights,  and  duties  of  Companies,  both  with  respect 
to  the  erection  and  maintenance  of  such  bridges. 

It  may  have  been  the  intention  of  the  legislature  that 
Companies  whose  intended  line  of  railway  required  the 
carrying  intersecting  highways  over  their  line,  should  em- 
body in  their  special  Act  whatever  provisions  were  deemed 
necessary.  Be  that  as  it  may,  in  the  present  case  no  special 
provision  is  made,  and  the  rights  of  the  Company  and  the 
general  public  must  depend  entirely  upon  the  provisions 
contained  in  the  general  Act. 

We  have  first  to  see  what  powers  the  Act  confers  upon 
Companies  that  enact  in  their  special  Act  the  clauses  con- 
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tained  in  the  general  Act.  Under  the  head  of  "  Powers  " 
(sec.  9),  we  find  that  it  is,  fifthly,  provided  that  they  shall 
have  power  and  authority  "to  construct,  maintain,  and 
work  the  railway  across,  along,  or  upon  any  stream  of 
water,  water-course,  canal,  highway,  or  railway  which  it 
intersects  or  touches  ;  but  the  stream,  highway/'  &;c.,  "  so 
intersected  or  touched,  shall  be  restored  by  the  Company 
to  its  former  state,  or  to  such  state  as  not  to  impair  its 
usefulness."  And  under  the  head  of  "  Highways  and 
Bridges"  (sec.  12),  we  find,  by  the  fourth  regulation,  it  is 
provided  "  the  ascent  of  all  bridges  erected  to  carry  any 
highway  over  any  railway  shall  not  be  more  than  one  foot 
in  twenty  feet  increase  over  the  natural  ascent  of  the 
highway ;  and  a  good  and  sufficient  fence  shall  be  made 
on  each  side  of  every  bridge,  which  fence  shall  not  be  less 
than  four  feet  above  the  surface  of  the  bridge." 

These  are  the  only  two  provisions  that  have  any  bearing 
on  the  question  now  before  us.  Both  of  these  sections  or 
heads  are  incorporated  in  the  special  Act  incorporating 
these  defendants. 

It  is  not  stated  any  where  in  the  general  Act  under 
what  state  of  circumstances  the  Companies  may  carry 
highways  over  their  railway,  and  it  is  only  by  implication 
(for  there  is  no  express  or  direct  authority),  that  the 
legislature  intended  that  in  certain  cases  bridges  might  be 
erected  by  the  companies  to  carry  the  highway  over  their 
lines,  and  neither  the  special  Act  of  these  defendants  nor 
the  general  Act  state  or  point  out  the  character  or  the 
structure  of  the  bridge,  or  of  what  material  it  is  to  be 
made,  or  the  width  or  height.  All  that  we  find  in  the 
general  Act  is  a  provision  as  to  the  grade  of  the  bridge 
and  the  height  of  the  fence  on  each  side.  The  power  to 
construct  a  railway  across  an  intersecting  highway  is  given 
by  the  portion  of  the  ninth  section  above  quoted,  and 
it  is  coupled  with  the  condition  that  the  highway  shall  be 
restored  to  its  former  state,  or  to  such  a  state  as  not  to 
impair  its  usefulness.  It  is  evident,  I  think,  from  that 
section,  that  the  intention  of  the  legislature  was  to  cast  a 
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duty  on  the  Companies,  as  to  highway  when  intersected 
by  the  railway  either  on  the  level  or  where  the  railway 
passed  over  or  under  the  highway,  that  after  the  construc- 
tion of  the  line  the  highway  should  be  restored  to  its 
former  state,  &c. ;  and  I  think  it  may  be  fairly  inferred 
from  the  provisions  of  that  section  that  the  legislature 
required  that  the  rights  of  the  general  public  should  be  as 
little  interfered  with  and  abridged  as  the  nature  of  the 
circumstances  would  permit. 

Such  being  the  case,  in  the  absence  of  any  express  pro- 
vision, upon  whom  is  cast  the  duty  to  keep  a  bridge  in 
repair,  which  carries,  as  in  this  case,  the  highway  over  the 
defendants'  line  of  railway  ? 

In  the  English  General  Act  the  provisions  are  quite 
different  from  our  Statute.  There  the  provisions  are  quite 
clear  and  ample,  providing  that  the  Company  shall  main- 
tain and  keep  the  bridge,  highway,  and  approaches  to  it, 
in  repair.  (See  North  Staffordshire  R.  W.  Co.  v.  Dale, 
8  E.  &  B.  836).  We  therefore  cannot  find  any  authority 
in  the  railway  decisions  of  the  English  or  Irish  Courts 
bearing  directly  on  the  question  before  us. 

We  have  therefore  to  enquire  what  has  the  Company 
done.  It  was  admitted  on  the  argument  that  they  took  a 
certain  portion  of  the  highway  for  the  purposes  of  their 
railway,  preventing  the  public  from  any  use  of  it :  that  in 
lieu  of  the  portion  so  taken  they  have  raised  this  bridge 
over  their  railway,  and  by  it  connecting  the  public  highway 
on  both  sides  of  the  line. 

It  was  contended  by  the  defendants'  counsel,  that  the 
Company  having  erected  this  bridge  their  duty  to  the 
public  ceased  with  respect  to  it  and  the  highway,  and  that 
they  were  not  bound  further  to  maintain  or  repair  it.  No 
authority  was  referred  to  or  cited  in  support  of  that  view 
of  the  case.  I  certainly  cannot  accede  to  such  a  proposition, 
and  before  assenting  to  it  I  should  require  conclusive 
authority.  I  see  nothing  in  the  Railway  Act  or  the  special 
Act  from  which  it  can  be  implied  that  such  was  the  inten- 
tion of  the  legislature.     As  I  have  already  stated,  the 
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defendants  have  taken  possession  of  a  part  of  the  public 
highway,  totally  obstructing  it,  and  depriving  the  public 
of  the  use  of  it.  The  bridge  or  highway  they  have  built 
in  the  place  of  it  is  quite  different  from  the  highway  they 
have  so  interfered  with.  It  is  not  restoring  a  highway, 
under  the  5th  sub-section  of  the  9th  section  of  the  Act,  to 
its  former  state,  or  to  such  a  state  as  not  to  impair  its  use- 
fulness; on  the  contrary,  it  is  a  perishable  structure  substi- 
tuted for  and  raised  over  the  permanent  public  highway, 
which  the  defendants  obstructed.  It  is  only  by  implica- 
tion, if  at  all,  that  the  defendants  are  authorized  to  take  a 
portion  of  a  highway  for  the  purposes  of  their  railway,  and 
to  erect  a  bridge  in  lieu  thereof,  and  in  the  interests  of  the 
public  we  must  infer  that  it  was  intended  that  the  com- 
panies should  provide  and  furnish  a  substitute  suitable  for 
the  purpose  of  a  highway  by  means  of  a  bridge  over  the 
railway,  so  long  as  they  obstructed  the  original  highway, 
leaving  it  to  the  company  to  construct  it  of  such  materials 
and  in  such  manner  as  the  company  may  think  best,  limit- 
ing them  only  to  a  particular  grade  and  properly  fencing 
it.  If  the  legislature  had  required  the  company,  in  cases 
where  they  so  obstructed  the  highway,  to  carry  the  high- 
way over  the  railway,  and  to  erect  for  that  purpose 
a  particular  kind  of  structure,  and  did  not  in  express 
terms  require  that  they  should  keep  it  in  repair,  it  might 
have  been  argued  that  the  company  having  complied 
with  the  requirements  of  the  legislature,  their  duty  was 
at  an  an  end.  That  was  the  argument  pressed  on  us  by 
Dr.  McMichael,  but  I  saw  no  ground  for  it. 

I  am  therefore  of  opinion  that,  in  the  absence  of  any 
express  or  implied  provision  limiting  the  duty  and  obliga- 
tion of  the  Company  to  the  erection  of  the  bridge,  we 
would  not  be  warranted  in  holding  that  the  repairing  and 
maintenance  of  this  bridge  is  not  cast  on  the  defendants  ; 
for  we  must  apply  to  this  case  the  same  principle  that  is 
laid  down  in  cases  like  Rex  v.  Inhabitants  of  Kent,  13 
East  220;  Rex  v.  The  Inhabitants  of  Lindsey,  14  East 
317 ;  Rex  v.  Kerrison,  3  M.  &  S.  52G ;  Regina  v.  Inhabi- 
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tants  of  Ely,  15  Q.  B.  827;  Regina  v.  Desjardins  Canal 
Company,  27  U.  C.  R.  374,  and  which  is  put  very  clearly 
by  Patteson,  J.,  in  Regina  v.  Inhabitants  of  Ely,  where  in 
giving  judgment  he  says  :  And  that  principle  seems  to  be 
this,  undoubtedly  a  just  one,  that  where  the  act  making 
the  bridge  necessary,  though  authorised  to  be  done,  inter- 
feres with  the  public  right,  is  done  primarily  for  private 
purposes,  and  the  public  use,  from  which  the  public  benefit 
is  inferred,  is  to  be  referred  only  to  the  act,  because  made 
necessary  by  it,  the  public  indeed  remaining  only  with  the 
same  convenience  which  it  had  before,  the  authority  to  do 
the  act  is  conditional  only,  equally  whether  the  condition 
be  expressed  or  implied ;  and  the  condition  also  is  in  both 
cases  continuing  so  long  as  the  act  continues  whereby  the 
public  right  is  interfered  with." 

On  the  whole,  I  am  of  opinion  that  the  defendants  are 
liable  to  maintain  the  bridge  and  fences,  and  that  the 
verdict  for  the  plaintiff  should  stand. 

Wilson,  J.,  concurred. 

Judgment  for  plaintiff. 


Davis  v.  Stewart. 

Libel — Describing  plaintiff  as  a  gaol-bird  after  his  conviction  had  been  reversed 

— Pleading. 

The  plaintiff  complained  of  a  libel  describing  him  as  an  ex-penitentiary- 
bird  from  the  state  prison  at  Auburn,  in  the  State  of  New  York — 
(innuendo,  that  the  plaintiff  had  served  a  term  in  the  penitentiary  as  a 
convict)  to  which  it  was  alleged  that  he  was  sent  on  a  conviction 
for  obtaining  money  by  false  pretences.  Defendant  pleaded,  as  to  the 
words  without  the  meaning  alleged,  that  the  plaintiff,  before  the  libel, 
had  been  duly  convicted  of  the  offence  mentioned,  and  imprisoned  at 
Auburn  under  sentence  therefor.  The  plaintiff  replied  that  the  alleged 
conviction  was  obtained  without  legal  evidence,  and  afterwards,  on 
appeal  to  the  proper  court,  was  reversed  and  annulled,  as  defendant 
well  knew  before  publishing  the  libel. 

Held,  on  demurrer,  that  the  replication  was  a  good  answer  to  the  plea. 

Held,  also,  that  the  plea  was  good,  although  pleaded  to  the  words  without 
the  innuendo. 

Libel.    The  publication  set  out  in  the  first  count,  with 
the  innuendoes,  was  as  follows :    Saul  Davis,  an  ex-peni- 
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tentiary-bird  (meaning  that  the  plaintiff  had  served  a  term 
in  the  penitentiary  as  a  convict)  from  the  state  prison 
at  Auburn,  New  York,  at  present  a  refugee  from  justice 
in  the  United  States,  and,  to  sum  up  his  quahties  in  brief, 
undoubtedly  the  most  notorious  and  unmitigated  scoundrel 
extant.  The  arch-villain,  Saul  Davis,  is  of  Israelite  per- 
suasion, and  any  person  who  ever  encountered  him  will 
readily  admit  his  ability  to  beat  the  entire  race  of  Jews. 
According  to  his  register  at  the  Auburn  state  prison,  he 
was  born  at  London  \  he  was  sent  to  the  institution  men- 
tioned, from  Buffalo,  on  conviction  of  obtaining  a  large 
sum  of  money  by  false  pretences.  After  regaining  his 
liberty,  he  immediately  perpetrated  further  rascalities  in 
the  United  States,  which  would  have  ensured  his  return  to 
prison  for  a  long  time ;  he  succeeded,  however,  in  cheating 
justice  by  escaping  across  the  lines,  and  has  cursed  this 
Province  with  his  presence  ever  since.  During  his  sojourn 
in  this  country,  he  has  anchored  in  Kingston,  Gait,  and 
several  other  places,  generally  being  driven  away  by  the 
people,  when  unable  to  endure  his  unscrupulous  villany 
longer.  At  times  he  was  engaged  in  the  auction  business, 
various  circumstances  in  connection  with  this  enterprise 
exciting  different  surmises ;  but  we  believe  it  was  never 
publicly  understood  from  what  source  his  supplies  were 
received.  A  complete  narrative  of  Saul  Davis's  rascalities 
would  render  Jack  Sheppard's  history,  by  comparison,  a 
petty  tale  of  retail  villany :" — the  defendant  thereby 
meaning  and  intending  to  indicate  and  charge  that  the 
plaintifi'  was  a  scoundrel,  and  had  practised  villanous  pro- 
ceedings, and  made  a  living  by  dishonest  means. 

Second  plea — as  to  so  much  of  the  said  supposed  hbellous 
matter  in  the  first  count  mentioned  as  follows,  that  is  to  say, 
Saul  Davis,  an  ex-penitentiary -bird  from  the  state  prison 
at  Auburn,  New  York,"  and  so  much  of  the  said  sup- 
posed libellous  matter  in  the  first  count  mentioned  as 
follows,  that  is  to  say:  "according  to  his  register  at  the 
Auburn  state  prison  he  was  born  in  London ;  he  was 
sent  to  the  institution  mentioned  on  conviction  of  obtaining 
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a  large  sum  of  money  by  false  pretences/'  without  the 
alleged  meaning  of  the  words  "  Saul  Davis,  an  ex-peniten- 
tiary-bird"—  the  defendant  says,  that  long  before  the 
publishing  of  the  said  supposed  libellous  matter,  or  any 
of  it,  to  wit,  on  or  about  the  15th  day  of  March,  1847,  in 
a  certain  Court  then  holden  in  the  city  of  Buffalo,  in  the 
state  of  Nev/  York  aforesaid,  called  and  known  as  the 
Recorder's  Court,  the  plaintiff  was  charged  and  indicted 
for  obtaining  money  on  false  pretences  and  with  intent  to 
defraud,  and  was  arraigned  on  the  said  indictment,  and 
pleaded  thereto  a  plea  of  "  not  guilty,"  and  such  proceed- 
ings were  thereupon  had  in  the  said  court,  that  afterwards, 
to  wit,  on  the  day  last  aforesaid,  the  plaintiff  was  convicted 
of  the  said  offence,  and  thereupon  by  judgment  at  said 
Court  the  plaintiff  was  then  sentenced  and  condemned  to 
be  imprisoned  in  the  state  prison  at  Auburn,  in  the  state 
of  New  York,  and  was  afterwards  committed  and  lodged  in 
the  said  state  prison  at  Auburn,  in  pursuance  of  the  said 
judgment,  and  there  kept  and  confined  for  a  period  of  two 
months  or  more.  Wherefore  the  defendant  published  the 
said  supposed  libellous  matter  in  the  introductory  part  of 
this  plea  referred  to,  as  he  lawfully  might  for  the  cause 
aforesaid. 

Replication — that  the  alleged  conviction  in  the  plea 
mentioned  was  obtained  and  procured  without  any  legal 
or  sufiicient  evidence  of  the  committing  of  the  alleged 
offence,  and  against  natural  justice,  and  was  erroneous  in 
law;  and  that  afterwards  the  plaintiff  duly  appealed  against 
the  said  pretended  conviction  to  the  Supreme  Court  of  the 
state  of  New  York,  having  appellate  jurisdiction  in  the 
premises,  and  such  proceedings  were  thereupon  had  that  the 
said  pretended  conviction  was  by  the  said  Supreme  Court, 
as  the  defendant  well  knew,  long  before  the  publication  of 
the  alleged  libel,  reversed  and  annulled,  and  the  plaintiff 
was  thereby  acquitted  of  said  false  and  pretended  charge. 

The  defendant  demurred  to  this  replication.  The  plaintiff' 
joined  in  demurrer,  and  gave  notice  of  the  following  excep- 
tions to  the  plea:  1.  That  said  plea  does  not  in.  terms  admit 
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the  words  attempted  to  be  justified  to  have  been  used  in  the 
sense  in  which  the  same  are  used  in  the  declaration,  and 
yet  does  not  shew  them  to  have  been  used  in  any  other  or 
different  sense ;  2.  That  for  all  that  appears  in  said  plea 
the  conviction  in  said  plea  alleged  may  have  been  reversed, 
and  the  plaintiff  altogether  discharged  from  custody  before 
service  of  any  term  in  the  penitentiary;  3.  That  a  man 
whose  conviction  was  illegal,  and  whose  imprisonment  was 
solely  under  such  illegal  conviction,  cannot  be  properly  said 
to  be  an  ex-penitentiary-bird  in  other  sense  than  that 
imputed  to  the  words  in  the  declaration. 

Kerr,  for  the  defendant,  contended  that  the  plaintiff 
should  have  shewn  that  the  defendant  did  not  state  in  the 
alleged  libel  the  fact  of  the  conviction  having  been 
reversed  :  Davis  v.  Stewart,  18  C.  P.  482. 

Harrison,  Q.  C,  contra.  The  plea  cannot  be  sustained 
in  the  face  of  the  facts  contained  in  the  replication.  The 
case  already  cited  really  determines  this  question.  If  the 
words  were  not  used  in  the  sense  imputed  to  them  in  the 
count,  the  defendant  should  have  shewn  in  what  other 
sense  they  were  used  :  Watkins  v.  Hall,  L.  R.  3  Q.  B.  396. 

Wilson,  J. — The  defendant  insists  he  was  entitled  to 
publish  of  the  plaintiff,  in  a  public  newspaper,  that  he  was 
"  an  ex-penitentiary-bird  from  the  state  prison  at  Auburn," 
and  that  "  according  to  the  register  at  the  Auburn  state 
prison,  he  was  born  in  London,  and  sent  to  the  institution 
mentioned  on  conviction  of  obtaining  a  large  sum  of  money 
by  false  pretences,"  because  the  plaintiff  was,  on  a  plea  of 
not  guilty  to  an  indictment  for  such  a  charge,  convicted 
of  it,  and  was  sentenced  to  be  and  was  in  fact  imprisoned 
therefor  in  the  state  prison  at  Auburn  for  a  period  of  two 
months  or  more;  although  the  plaintiff  appealed  against 
such  conviction  on  the  ground  that  it  had  been  obtained 
without  any  legal  or  sufficient  evidence,  and  was  against 
natural  justice,  and  was  erroneous  in  law,  and  although 
the  conviction  was  on  such  appeal  reversed  and  annulled, 
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and  the  plaintiff  was  thereby  acquitted  of  the  said  false 
and  pretended  charge. 

The  defendant  says,  by  the  fair  and  ordinary  meaning 
of  his  language,  that  the  plaintiff  was,  notwithstanding 
these  circumstances,  justly  tried  and  convicted  of  and  was 
justly  sentenced  to  imprisonment  in  the  penitentiary  for 
the  offence  in  question,  and  that  he  justly  suffered  im- 
prisonment in  consequence  of  such  adjudication ;  and  he 
asserts  all  this  to  be  true  by  his  plea. 

The  plaintiff  declares  he  was  unjustly  tried,  convicted, 
sentenced  and  imprisoned,  and  that  the  proper  appellate 
tribunal  reversed  and  annulled  the  conviction,  and  acquitted 
him  of  the  charge.  Can  it  then  be  said  with  propriety, 
after  this  reversal,  that  the  plaintiff  was  "  an  ex-peniten- 
tiary-bird," or  that  "  he  was  sent  to  the  Auburn  state 
prison  on  conviction  of  obtaining  a  large  sum  of  money  by 
false  pretences  ?  "  These  expressions  convey  the  idea  that 
the  plaintiff  was  justly  and  legally  confined  in  the  peniten- 
tiary upon  and  for  a  criminal  offence. 

The  explanation  of  the  plaintiff  shews  he  was  confined 
unjustly  and  illegally,  and  that  all  the  proceedings  that 
were  taken  against  him  were  annulled.  The  two  state- 
ments convey  altogether  different  meanings.  No  one  can 
read  them  without  being  persuaded  that  the  whole  narra- 
tive conveys  a  different  impression  from  that  which  is 
contained  in  the  libellous  passages  alone.  The  defendant 
could  not,  with  any  consistency  or  reason,  have  published 
the  appeal  of  the  plaintiff  against  the  conviction,  and  its 
reversal  by  the  court,  and  yet  have  called  the  plaintiff an 
ex-penitentiary -bird,"  or  have  said  of  him  that  "  he  was 
sent  to  the  state  prison  on  a  conviction  for  obtaining  money 
by  false  pretences ; "  and  therefore  it  was,  if  the  fact  be,  as 
it  is  alleged,  that  he  knew  of  the  reversal  before  the  publi- 
cation of  the  libel,  that  he  left  the  narrative  imperfect,  and 
withheld  that  part  of  it  which  would  have  defeated  the 
force  of  the  vituperative  and  offensive  expressions  he  has 
used. 

After  the  reversal  and  annulment  of  the  conviction,  it  is 
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not  true  that  the  plaintiff  was  confined  on  the  conviction 
for  obtaining  money  by  false  pretences. 

The  legal  effect  of  the  reversal  was  to  render  the  sen- 
tence and  imprisonment  illegal,  and  not  as  for  a  crime. 
"  When  judgment  pronounced  upon  conviction  is  falsified 
or  reversed,  all  former  proceedings  are  absolutely  set  aside, 
and  the  party  stands  as  if  he  had  never  been  at  all  accused, 
restored  in  his  credit,  his  capacity,  his  blood,  and  his  estates, 
with  regard  to  which  last,  though  they  be  granted  away 
by  the  Crown,  yet  the  owner  may  enter  upon  the  grantee 
with  as  little  ceremony  as  he  might  enter  upon  a  disseisor  :  " 
4  Bl  Com.  393. 

Attainders  have  been  reversed  with  every  mark  of  detes- 
tation, and  the  record  of  them  has  been  ordered  to  be 
obliterated,  "  to  the  intent  that  the  same  may  not  be  visible 
in  after  ages."(a)  In  such  a  case,  if  the  reversal  were  made 
in  the  lifetime  of  the  person  convicted,  after  a  long  im- 
prisonment, could  it  properly  be  said  of  him  after  his 
attainder  was  reversed  that  he  was  an  ex-gaol-bird  ?  The 
offence  and  the  imprisonment  for  it  are  all  gone  as  if  they 
never  had  been. 

Even  if  the  conviction  were  never  reversed,  but  a  pardon 
was  granted,  it  does  not  at  all  follow  that  any  one  may 
safely  libel  another  as  an  ex-gaol  or  ex-penitentiarj^-bird. 
If  the  crime  never  were  committed  for  which  imprisonment 
had  been  awarded,  and  if  the  Crown  were  afterwards,  upon 
the  fullest  enquiry,  convinced  of  the  innocence  of  the 
person  convicted,  and  as  the  only  mode  of  declaring  his 
innocence,  imperfect  altogether  as  that  mode  may  be,  were 
to  grant  a  pardon  to  him  who  had  doiie  no  wrong,  would 
it  be  justifiable  to  libel  him  as  a  gaol-Bird  ?  In  my  opinion 
it  would  not.  The  expression  imports  more  than  the  cir- 
cumstances will  warrant  to  be  inferred  from  them :  Roberts 
V.  Brown,  10  Bing.  519. 

It  is  not  every  man  who  lies  in  gaol  who  is  a  gaol-bird, 
any  more  than  that  it  is  every  man  who  is  convicted  that 
is  guilty. 

(a)  See  the  statutes  reversing  the  attainders  of  Algernon  Sidney  and 
Lord  William  Russel. 
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The  case  of  W.  H.  Barber,  an  English  attorney,  who  was 
convicted  of  forgery  and  fraud,  and  who  was  sentenced  to 
Norfolk  Island,  the  worst  penal  colony,  for  life,  and  who 
suffered  twelve  years  of  his  exile,  and  whose  innocence 
was  afterwards  clearly  proved,  and  who  was  pardoned  by 
the  Crown,  and  allowed  to  take  out  his  attorney's  certi- 
ficate by  the  Courts,  and  who  was  thus  restored,  as  far  as 
it  was  possible,  to  his  former  rights  and  status,  furnishes 
an  illustration  how  unwarrantable  it  would  be  to  allow 
these  offensive  and  injurious  by- words  and  nick-names  to 
be  applied  at  the  will  of  any  one  cruel  enough  to  use  them, 
with  the  full  knowledge  of  all  the  facts  and  circumstances' 
of  the  case. 

In  some  cases,  where  the  full  penalty  has  been  under- 
gone, as  in  manslaughter,  for  causing  death  by  negligence, 
especially  in  some  cases,  it  would  be  an  absolute  misnomer 
to  call  the  person  a  gaol-bird  or  ex-gaol-bird. 

So  if  one  were  taken  to  gaol  on  suspicion,  or  for  some 
slight  breach  of  the  peace,  or  for  intoxication,  or  for  not 
attending  as  a  witness,  or  for  declining  to  answer  as  a 
witness,  or  for  debt,  or  inability  to  pay  a  fine,  it  would  be 
monstrous  if  the  addition  of  ex-gaol-bird  "  could  be  per- 
petually attached  to  his  name,  and  be  held  to  be  rightly 
descriptive  of  who  or  what  he  was  or  is. 

In  Guddington  v.  Wilhins  (Hob.  81)  it  was  said,  that 
after  a  special  pardon  before  conviction,  a  stranger  might 
perhaps  be  excused  if  he  arrested  the  person  pardoned  for 
the  felony,  if  he  did  not  know  of  the  pardon,  because  the 
arrest  was  in  advancement  of  justice,  but  that  his  igno- 
rance of  the  pardon  would  not  excuse  one  guilty  of  slander 
against  the  person  pardoned  still  charging  him  with  the 
felony;  for  the  person  using  such  language  "  must  take 
heed  at  his  peril  that  he  do  no  man  any  wrong ;  and  there 
is  no  necessity  nor  use  of  slanderous  words  to  be  allowed 


(a)  See  this  case  referred  to  and  reported  in  17  Jur.  part  2,  p.  353  j 
18  Jur.  part  2,  p.  103  ;  1  Jur.  N.  S.,  part  2,  p.  461 ;  4  Jur.  N.  S.,  part  2, 
p.  321;  Law  Magazine,  Vol.  44,  p.  213,  Vol.  51,  p.  167;  23  L.J. 
Chy.  874. 
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to  ignorants,  *  *  *  for  that  is  neither  necessary  nor 
advanceth  nor  tends  to  justice." 

The  case  between  these  parties,  before  cited,  in  18  C.  P. 
482,  is  a  plain  authority  against  this  demurrer. 

The  plea,  according  to  the  decision  in  Watkins  v.  Hall, 
L.  R.  3  Q.  B.  396,  is  rightly  pleaded  to  the  words  without 
regard  to  the  innuendo  in  the  declaration,  and  it  states  the 
sense  in  which  the  publication  was  made,  namely,  in  refer- 
ence to  the  criminal  trial,  conviction  and  imprisonment  in 
the  State  of  New  York.  The  plea  is,  I  think,  primd  facie 
sufficient  in  itself  (a). 

The  judgment  will  therefore  be  for  the  plaintiff  on  the 
demurrer  to  the  replication. 

Morrison,  J.,  concurred. 

Judgment  for  plaintiff. 


Jones  v.  The  Bank  of  Montreal. 

Bankers — Action  for  not  paying  cheque — Right  to  apply  balance  to  dishonored 

acceptance. 

The  plaintiff  opened  an  account  with  the  defendants,  as  bankers,  by 
getting  them  to  discount  for  him  two  acceptances  for  $500  each,  pay- 
able to  and  endorsed  by  him,  and  to  place  the  proceeds  to  his  credit. 
He  afterwards  paid  in  a  further  sum,  and  had  drawn  out  by  cheques 
all  except  $403,  when  the  two  bills  were  returned  dishonored.  Held, 
that  the  defendants  were  entitled  to  apply  the  balance  in  hand  in  part 
payment  of  the  acceptances ;  and,  therefore,  that  having  done  so,  they 
were  not  liable  for  refusing  to  honor  the  plaintiff's  cheque. 

Action  on  the  case.  The  declaration  stated  that  the 
defendants,  being  a  duly  chartered  bank,  carrying  on  the 
business  of  banking  in  the  town  of  Belleville,  in  which  town 
it  had  a  branch,  the  plaintiff"  retained  and  employed  the 
defendants  as  his  bankers,  and  the  defendants  accepted  the 
said  retainer  and  employment,  upon  the  terms  (amongst 
other  things),  that  the  defendants  would  from  time  to 


(a)  See  Tench  v.  Swinyard,  ante,  p.  319. 
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time,  out  of  the  moneys  of  the  plaintiff  deposited  or  lying 
at  their  said  branch  applicable  to  that  purpose,  pay  on 
presentment  any  cheque  which  might  be  drawn  by  the 
plaintiff  upon  the  defendants,  payable  at  said  branch,  and 
duly  presented  at  the  banking  house  of  the  defendants  in 
the  said  town  of  Belleville  for  payment,  by  any  person 
lawfully  entitled  to  receive  the  amount  of  such  cheque, 
not  exceeding  the  amount  of  the  moneys  of  the  plaintiff* 
deposited  or  lying  with  the  defendants  at  their  said  branch, 
applicable  to  the  payment  thereof  at  the  time  of  the  pre- 
senting thereof  And  afterwards  the  plaintiff"  drew  a 
cheque,  directed  to  the  manager  of  the  Belleville  branch 
of  the  defendants,  according  to  the  custom  of  the 
defendants  at  their  said  branch  in  the  carrying  on  of  their 
said  business  of  banking,  and  thereby  required  the  said 
Bank  of  Montreal,  at  their  said  branch,  to  pay  to  J.  C,  or 
bearer,  the  sum  of  S303,  and  delivered  the  same  to  one 
W.  B.,  and  the  said  W.  B.,  being  the  lawful  holder  of  the 
said  cheque,  and  entitled  to  receive  the  amount  thereof 
from  the  defendants,  duly  presented  the  said  cheque  at 
the  said  banking  house  of  the  defendants,  &c.,  for  payment ; 
and  all  conditions  were  fulfilled,  &;c.,  necessary  to  entitle 
the  plaintiff"  to  have  the  said  cheque  paid  by  defendants 
when  so  presented,  yet  the  defendant  did  not  pay  the  said 
cheque,  &c.,  whereby  the  plaintiff*  suffiered  great  loss,  and 
was  injured  in  his  credit  and  reputation. 

Plea,  that  while  defendants  were  such  bankers  the 
plaintiff*  requested  the  defendants,  as  such  bankers,  at 
their  branch  in  Belleville,  to  cash  or  discount  for  him,  the 
plaintiff",  two  several  bills  of  exchange,  alleged  by  the 
plaintiff*  to  be  drawn  respectively  at  the  town  of  Belle- 
ville by  one  R.  H.,  and  which  were  directed  respectively 
to  R.  H.  &  Co.,  Chicago,  in  the  State  of  Illinois,  &c.,  and 
each  of  said  bills  respectively  required  the  said  R.  H.  &  Co. 
to  pay  to  the  plaintiff*,  or  order,  the  sum  of  $500 — that  is 
to  say,  one  of  said  bills  required  the  said  R.  H.  &  Co.  to 
pay  to  the  plaintiff*  or  order  the  said  sum  of  $500  thirty 
days  after  sight,  and  the  other  of  the  bills  required  the 
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said  R.  H.  &  Co.  to  pay  to  the  plaintiff  or  order  the  sum 
of  $500  sixty  days  after  sight ;  and  which  bills  respectively 
then,  at  the  time  the  plaintiff  made  the  said  request,  pur- 
ported to  be  accepted  by  the  said  R.  H.  &;  Co.,  but  neither 
of  the  bills  were  then  due  or  payable  according  to  their 
terms  and  effect :  that  the  plaintiff  then  endorsed  the  bills 
respectively,  and  delivered  the  same  so  endorsed  to  the 
defendants,  for  the  purpose  of  the  defendants  discounting 
the  same  as  aforesaid :  that  thereupon  the  defendants,  at 
their  said  branch,  at  the  plaintiff's  said  request,  and  upon 
the  faith,  credit,  and  responsibility  of  the  plaintiff,  and  as 
such  bankers,  did  discount  the  said  bills  of  exchange  respec- 
tively for  the  plaintiff,  and  they  then  opened  an  account 
in  their  books  as  such  bankers  with  the  plaintiff  at  the 
said  branch,  and  placed  the  proceeds  of  the  said  two  bills 
respectively  so  discounted  by  them  to  the  credit  of  the 
plaintiff,  at  his  request :  that  up  to  the  said  time  of  open- 
ing said  account  the  plaintiff  had  no  account  with  the 
defendants  at  their  said  branch,  nor  any  money  deposited 
at  his  credit  with  the  defendants  at  their  said  branch  : 
that  the  said  bills  respectively  were,  in  due  course,  and 
before  they  or  either  of  them  fell  due,  forwarded  to  the 
correspondents  and  agents  of  the  defendants  at  Chicago 
for  collection,  and  that  afterwards  the  said  bill  of  exchange 
so  due  at  thirty  days'  sight,  and  which  fell  due  and  became 
payable  first,  was  duly  presented  to  the  said  acceptors 
thereof  for  payment,  and  payment  thereof  demanded, 
which  was  refused,  and  the  said  bill  was  dishonoured,  of 
all  which  the  plaintiff  had  due  notice,  and  so  also  had  the 
defendants;  and  that  afterwards  the  said  other  bill  of 
exchange  was  duly  presented  and  payment  demanded, 
which  by  the  said  acceptors  was  also  refused,  of  which 
also  the  plaintiff  had  due  notice :  that  before  the  dis- 
honour of  either  of  the  said  bills  of  exchange,  and  after 
the  same  were  discounted,  the  plaintiff  had  placed  to  his 
credit  in  the  said  account  at  the  defendants'  said  branch 
a  further  sum  of  $118,  which  sum,  with  the  proceeds  of 
the  said  two  bills,  formed  and  forms  all  the  moneys  which 
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were  by  the  plaintiff  placed  to  his  credit  with  the  defend- 
ants at  their  said  branch  in  said  account,  and  that  no 
other  moneys  were  deposited  to  the  credit  of  the  plaintiff 
by  him  with  the  defendants  at  their  said  branch  :  that 
before  the  dishonour  of  either  of  the  said  bills,  and  before 
the  defendants  had  notice  of  the  non-payment  of  either  of 
said  bills,  the  plaintiff  had  by  his  cheques  drawn  from  the 
defendants  all  the  said  moneys  so  deposited,  save  and 
except  the  sum  of  S403,  parcel  of  the  proceeds  of  the 
discount  of  the  said  two  bills,  and  the  said  sum  of  $403 
the  defendants,  as  such  bankers,  then,  when  the  said  bill 
of  exchange  so  payable  at  thirty  days'  sight  was  dis- 
honoured as  aforesaid,  held  as  aforesaid ;  and  thereupon 
the  defendants  applied  the  said  balance  so  held  by  them 
as  such  bankers  as  aforesaid  in  part  payment  and  on 
account  of  the  said  last-mentioned  bill  of  exchange  so 
dishonoured  before  then  as  aforesaid ;  and  that  after  the 
said  last-mentioned  bill  was  so  dishonoured  as  is  above 
mentioned,  and  after  the  same  had  been  charged  to  his 
account  with  the  defendants,  the  said  cheque  in  the  decla- 
ration mentioned  was  presented  to  the  defendants,  and 
not  before,  and  that  the  defendants,  as  such  bankers  as  in 
the  declaration  mentioned,  then  refused  payment  of  the 
cheque  in  the  declaration  mentioned,  as  they  lawfully 
might  for  the  cause  aforesaid.  And  the  defendants  fur- 
ther say,  that  since  the  said  bills  of  exchange  were  so 
discounted,  they  have  been,  and  they  now  are,  the  holders 
of  said  bills,  and  that  the  said  bills  are,  and  each  of  them 
is  unpaid  and  unsatisfied,  except  as  to  the  said  sum  of 
$403  so  applied  and  held  by  the  defendants  on  account  as 
aforesaid. 

The  second  plea  was  varied  by  alleging,  after  stating 
the  dishonor,  &;c.,  of  the  bills,  that  the  defendants,  as 
bankers,  for  in  part  securing  payment  of  the  bill  drawn  at 
thirty  days'  sight,  had  a  lien  or  claim  upon  the  balance  of 
$403  in  their  hands,  &c. 

To  these  pleas  the  plaintiff  demurred,  the  causes  of 
demurrer  being,  that  the  first  plea  admitted  the  defendants 
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were  the  plaintiff's  bankers  :  that  there  Avas  asum  of  $403 
to  the  credit  of  the  plaintiff's  account,  which  sum  they 
paid  on  bills  of  exchange  indorsed  by  the  plaintiff,  and 
payable  elsewhere  than  at  the  defendants'  place  of  business, 
which  they  could  not  do  without  the  plaintiff's  consent  or 
request ;  and  that  the  defendants  were  not  authorized  to 
apply  the  moneys  as  they  alleged  they  did. 

To  the  second  plea  the  causes  of  demurrer  were,  that  a 
banker's  lien  is  on  securities,  not  on  moneys  deposited,  and 
that  the  lien  alleged  in  the  plea  was  nothing  more  than  a 
payment  on  the  bills  of  exchange  dishonored  and  payable 
elsewhere  than  at  the  defendants'  place  of  business,  &c.  : 
that  under  the  facts  alleged,  the  defendants  had  no  lien 
upon  the  plaintiff's  moneys  deposited  with  them,  &c. 

Dickson,  for  the  demurrer,  cited  Grant  on  Banking,  273, 
279  ;  Ex  mparts  Steward,  3  M.  D.  &  DeG.  265;  Foley  v.  Hill, 
2  H.  L.  Cas.  28 ;  WUtaher  v.  Bank  of  England,  1  C.  M.  & 
K.  744  ;  Kyrrier  v.  Laurie,  18  L.  J.  Q.  B.  218 ;  Agra  and 
Masterman's  Bank  v.  Hoffman,  84  L.  J.  Chy.  285 ;  Mar- 
zetti  V.  Williams,  1  B.  &  Ad.  415. 

Bell,  Q.  C,  (of  Belleville)  contra,  cited  Barnett  v.  Brandao, 
6  M.  &  G.  650 ;  S.  C.  in  H.  L.  12  C.  &  F.  787;  Jones  v. 
Peppercorne,  28  L.  J.  Chy.  158. 

Morrison,  J. — From  the  facts  set  out  in  these  pleadings, 
it  appears  that  the  deposit  account  of  the  plaintiff  with  the 
defendants'  bank  was  opened  by  the  placing  to  the  plaintiff's 
credit  the  proceeds  of  two  accepted  bills  of  exchange  for 
$500  each,  which  the  plain tif}',  as  payee  and  indorser,  got 
discounted  at  the  defenda,nts'  bank,  which  bills  he  indorsed 
to  the  bank  :  that  at  maturity  the  bills  were  dishonored, 
and  returned  unpaid :  that  when  the  bill  fii'st  due  was 
80  returned  dishonored  to  the  bank,  the  same  being  notified 
to  the  plaintiff,  there  was  standing  to  the  credit  of  the 
plaintiff's  account  in  the  bank  books  $403,  balance  of  the 
proceeds  of  these  discounted  bills,  and  the  defendants 
debited  the  plaintiff's  account  with  that  amount,  having 
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applied  it  in  part  payment  of  the  dishonored  bill,  and  by 
that  debit  the  plaintiff's  account  was  balanced  :  that  after 
such  application  of  the  $403,  the  cheque  in  question  was 
presented  and  refused  payment,  there  then  being  no  funds 
to  the  credit  of  the  ]ilaintiff 's  account. 

Upon  the  ordinary  principles  that  govern  the  relation  of 
customer  and  banker,  irrespective  of  the  peculiar  circum- 
stances appearing  in  this  case,  we  think  the  defendants  are 
entitled  to  our  judgment. 

In  Pitt  V.  Clegg,  16  M.  &  W.  321,  the  Court  said  that 
money  deposited  by  a  customer  with  his  banker  is  equi- 
valent to  money  lent,  with  the  super-added  obligation  that 
it  is  to  be  paid  when  called  for  by  the  draft  of  the  customer. 
"  The  customer,"  said  Alderson,  B.,  in  Roharts  v.  Tucker,  16 
Q.  B.  575,  does  not  bail  the  money  to  be  kept  with  reason- 
able diligence  and  returned  in  specie.  But  the  customer 
lends  money  to  the  banker,  and  the  banker  promises  to 
pay  that  money,  and,  whilst  indebted,  to  pay  the  wdiole 
or  any  part  of  the  debt  to  any  person  to  whom  his  creditor, 
the  customer,  in  the  ordinary  way  requires  him  to  pay." 
And,  as  said  in  Foley  v.  Hill,  2  H.  L.  Cas.  36,  "  Money  when 
paid  into  a  bank,  ceases  altogether  to  be  the  money  of  the 
principal.  It  is  then  the  money  of  the  banker,  who  is 
bound  to  return  an  equivalent  by  paying  a  similar  sum  to 
that  deposited  with  him  when  he  is  asked  for  it  or  ordered 
to  pay  it." 

The  present  action  is  in  form  as  for  a  tort,  but  it  is  in 
substance  founded  on  the  defendants'  contract  with  the 
plaintiff,  that  they  would,  as  bankers,  pay  the  cheques  of 
the  plaintiff,  provided  the  bank  had  funds  belonging  to 
the  plaintiff  at  the  time  of  presentation.  And  the  principal 
question  arising  in  this  case  is,  whether  the  plea  shews  that, 
at  the  time  of  the  presentment  of  the  cheque  in  question, 
there  were  not  funds  of  the  plaintifi*  in  the  defendants' 
hands  to  meet  it ;  or,  in  other  words,  were  the  defendants 
entitled  or  authorized  to  debit  the  plaintiff's  account  with 
the  S403,  and  apply  that  amount  in  payment  of  the 
dishonored  bill  of  exchange,  which  the  defendants  had  so 
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discounted  and  held  as  indorsees  of  the  plaintiff.  If  they 
had  the  right  to  do  so,  there  was  then  no  money  to  the 
credit  of  the  plaintiff  at  the  time  of  the  presentment  of  the 
cheque,  and  this  action  fails.  It  was  contended  by  the 
plaintiff's  counsel  that  the  defendants  were  not  entitled  to 
charge  the  dishonored  bill  to  the  plaintiff 's  account,  or  to 
apply  any  money  to  his  credit  in  payment  of  it.  No 
authority  was  cited  nor  can  we  find  any  to  support  that 
view  of  the  case,  while  on  principle  there  is  authority  in 
support  of  the  defendants'  contention. 

In  the  case  of  Roger  son  et  aL  v.  Ladhroke,  1  Bing.  93, 
the  bankers  were  holders  of  a  bill  of  exchange  accepted  by 
the  testator,  who  was  a  customer  of  the  bank,  which  bill 
they  had  discounted  for  another  customer.  When  the  bill 
fell  due,  which  was  ten  days  after  the  death  of  the  testatt)r, 
the  bank  debited  the  testator's  account  with  the  amount 
of  the  bill.  The  executors  brought  an  action  to  recover 
from  the  bank  the  amount  standing  to  the  credit  of  the 
testator's  account  at  the  time  of  his  death.  Dallas,  C.  J., 
in  giving  judgment,  says  :  "  There  is  no  ground  whatever 
for  saying  that  the  defendants  were  not  entitled  to  pass  it 
in  account.  The  bill  was  drawn  on  the  testator,  Stevens, 
and  accepted  by  him,  payable  at  the  defendants'  house. 
On  the  morning  when  it  was  due,  the  bill  having  been  dis- 
counted by  them,  they,  as  is  always  done  in  such  cases, 
wrote  it  off  on  the  acceptor's  account ;  and  it  is  impossible 
to  contend  that  bankers,  having  no  notice  of  the  death  of  a 
party,  are  not  entitled,  when  his  bill  becomes  due,  to  re- 
imburse themselves  out  of  his  funds  in  their  hands  the 
amount  of  that  bill  which  they  have  before  discounted." 

And  so  in  Kymer  v.  Laurie,  18  L.  J.  Q.  B.  218,  it  was 
held  a  good  defence  to  an  action  of  this  kind,  that  before 
presentment  of  the  cheque  the  bank  had  applied  the 
money  to  the  payment  of  the  customer's  acceptance,  made 
payable  at  the  bankers.  And  Mr.  Grant,  in  his  treatise  on 
Banking,  p.  103,  in  refering  to  that  case,  says  that  like 
authority  would  also  be  given  to  pay  a  promissory  note 
which  the  customer  has  made  payable  at  his  bankers'. 
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When  we  consider  that  a  customer  and  banker  stand 
in  the  relation  of  debtor  and  creditor,  and  that  the  plain- 
tiff in  this  case,  when  he  discounted  these  bills  and  endorsed 
them  to  the  defendants,  did  two  things— he  ordered  the 
acceptors  to  pay  the  amount  to  the  defendants,  and  he 
next  engaged  with  the  bank,  that  if  they  did  not  pay  the 
bills  he  would — we  cannot  see  upon  what  principle,  in  the 
absence  of  any  arrangement  between  the  parties,  the 
defendants  were  not  authorized  and  entitled,  upon  the 
acceptors  refusing  to  pay  the  bills,  to  debit  the  plaintiff's 
account  with  them,  and  reimburse  themselves  out  of  his 
funds  in  their  hands  the  amount  of  the  bill  which  they 
had  discounted  for  him. 

Taking  that  view  of  this  case,  when  the  plaintiff's  cheque 
was  presented  for  payment,  there  were  no  funds  of  the 
plaintiff  in  the  defendants'  bank  applicable  to  the  pay- 
ment— in  other  words,  the  defendants  Avere  not  then  in- 
debted to  the  plaintiff;  consequently,  he  has  no  cause  of  action. 
The  circumstances  of  the  case  are  much  stronger  in  favour 
of  the  defendants  than  those  generally  arising  between 
customer  and  banker,  for  the  amount  that  stood  on  the 
credit  side  of  the  plaintiff's  account  was  the  very  money 
advanced  to  the  plaintiff  upon  the  credit  of  his  endorse- 
ment, and  the  faith  that  these  bills  would  be  paid  at 
maturity. 

In  our  opinion,  the  defendants  are  entitled  to  our  judg- 
ment on  the  demurrer. 

Wilson,  J.,  concurred. 

Judgment  for  defendants. 
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Anonymous. 

Slander — Imputation  of  indictable  offence — Innuendo. 

Held,  that  a  declaratioa  in  slander  for  calling  defendant  a  Sodomite  " 
sufficiently  imputes  the  charge  of  an  indictable  offence,  without  any 
innuendo. 

But  if  this  were  otherwise,  defendant  having  by  his  plea  justified  the 
words  as  imputing  the  statutable  crime :  Held,  that  an  amendment, 
by  adding  the  innuendo,  should  have  been  allowed. 

Action  for  blander,  for  calling  the  plaintiff  a  "  Sodomite," 
and  saying  to  him,  "  Go  home  and  beat  your  wife  ;  you  are 
nothing  but  a  wife-beater."  The  declaration  contained  no 
innuendo. 

The  defendant  pleaded  not  guilty,  and  a  justification  as 
to  the  term  "  Sodomite,"  that  the  plaintiff  did  feloniously, 
fee,  describing  the  offence  against  the  order  of  nature  in 
the  language  of  an  indictment  for  that  offence. 

He  also  pleaded  that  he  used  the  term  to  the  plaintiff  as 
father-in-law  of  the  plaintiff,  by  way  of  reasonable  reproof, 
and  for  the  reformation  and  amendment  of  the  plaintiff, 
and  without  malice,  believing  the  charge,  which  had  been 
theretofore  made  against  the  plaintiff  in  respect  of  that 
offence,  and  upon  which  he  used  the  word,  to  be,  as  it  was, 
true  in  fact.    Issue  was  joined. 

The  cause  came  on  for  trial  at  Cornwall,  before  Gwynne, 
J.,  when  the  plaintiff,  after  his  counsel  had  addressed  the 
jury,  was  nonsuited. 

The  note  of  the  learned  Judge  was  to  this  effect :  "  Mr. 
Cameron,  Q.C.,  moves  for  a  nonsuit,  upon  the  ground  that 
'  Sodomite '  is  a  term  having  no  legal  signification  ;  that  it 
is  not  a  statutable  offence ;  that  it  is  only  known  as  an 
ecclesiastical  term,  and  no  innuendo  is  laid  in  the  decla- 
ration respecting  it. 

"  I  think  the  count  bad  without  an  innuendo,  and  that 
I  ought  not  to  receive  such  evidence  as  this  case  would 
call  for  unless  it  was  clear  to  me  the  evidence  given  would 
be  attended  with  a  final  result.  I  think  that  morality 
requires  I  should  not  receive  the  evidence  unless  I  am 
quite  clear  the  declaration  is  good.    A  doubt  as  to  its 
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being  good  is,  in  my  judgment,  sufficient  to  demand  that 
I  should  not  receive  the  evidence.  On  the  contrary,  my 
strong  impression  is  the  count  is  bad,  and  that  I  should 
rule  in  accordance  with  that  impression,  Avhich  I  do 
accordingly. 

"  Bethune  then  moves  for  leave  to  amend  the  declaration 
by  adding  an  innuendo,  stating  the  felonious  character  of 
the  offence  charged  on  the  plaintiff'. 

"  I  do  not  think  that  in  a  case  of  this  nature  I  should 
cause  an  amendment  to  be  made,  unless  I  am  imperatively 
compelled  to  do  so  by  the  statute.  My  present  impression 
is,  I  am  not  so  compelled  :  that  the  imperative  clause  of 
the  statute  as  to  amendments  being  made  to  raise  the 
actual  point  in  controversy  between  the  parties  is  scarcely 
applied  to  an  action  of  this  nature,  or  an  amendment  of  a 
defect  of  this  nature." 

The  learned  Judge  then  reserved  leave  to  the  plaintiff 
to  move  the  Court  to  set  aside  the  nonsuit,  and  to  have 
the  amendment  made  if  the  Court  should  be  of  opinion 
the  amendment  should  have  been  made  at  the  trial. 

In  Michaelmas  Term  last,  Kerr  obtained  a  rule,  calling 
on  the  defendant  to  shew  cause  why  the  nonsuit  should 
not  be  set  aside,  because  the  declaration  was  sufficient  as 
it  stood  to  enable  the  plaintiff'  to  offer  evidence  upon  it ;  or 
because  the  plaintiff  should  have  had  leave  allowed  to  amend 
His  declaration ;  or  to  shew  cause  why  the  plaintiff  should 
not  now  be  at  liberty  to  amend  his  declaration  by  a4ding 
an  innuendo,  as  applied  for  at  the  trial. 

Robinson,  Q.C.,  shewed  cause.  The  term  in  question 
does  not  import  an  offence  of  a  criminal  nature,  nor  one 
that  is  punishable  by  the  temporal  courts ;  it  is  one  of 
ecclesiastical  cognizance  only ;  and  an  action  for  slander 
can  be  maintained  only  when  an  indictable  offence  is 
jcharged,  or  where  the  words  are  spoken  in  relation  to  one 
in  his  profession,  business,  or  trade,  which  is  not  the  case 
here ;  or  where  special  damage  is  laid.  In  this  case  the 
alleged  offence  is  not  indictable,  nor  is  there  any  special 
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damage  stated.  The  term  in  question  is  only  once  used 
in  the  Statutes,  and  that  is  in  the  Imperial  Act,  22  Geo. II., 
ch.  38,  sec.  2,  article  29.  In  Russell,  C.  &  M.,  4th  ed.,  p.  937, 
note  d,  it  is  questioned  whether  the  act  as  justified  in  the 
plea,  by  man  mth  woman,  constitutes  the  crime;  and  this 
doubt  makes  it  the  more  necessary  to  shew  clearly  by 
innuendo  what  is  intended  to  be  charged.  He  referred  to 
Hilliard  on  Torts,  Yol.  I.,  ch.  7,  sec.  3 ;  Townshend  on 
Slander,  sees.  159,  160 ;  Starhie  on  Slander,  21, 133,  3rd  ed.; 
The  Queen  v.  Rowed,  3  Q.  B.  185 ;  Foster  s  Cr.  Law,  424 ; 
The  Queen  v.  Thompson,  16  Q.  B.  832,  846  ;  RoU  v.  Schole- 
field,  6  T.  K.  691.  As  to  the  amendment,  he  referred  to 
The  Bank  of  Montreal  v.  Reynolds,  24  U.  C.  R.  381. 

Kerr  supported  the  rule.  The  expression  complained 
of,  without  any  innuendo,  plainly  indicates  the  crime  sug- 
gested ;  an  innuendo  could  not  explain  it  more  than  the 
declaration  now  does.  The  expression  discloses  an  indict- 
able offence  :  Starhie  on  Slander,  113,  120,  132  ;  Roberts  v. 
Camden,  9  East  93 ;  Woolnoth  v.  Meadows,  5  East  463 ; 
Morison  v.  Cade,  Cro.  Jac.  162;  lleming  v.  Power,  10 
M.  &  W.  564  ;  Homer  v.  Taunton,  5  H.  &  N.  661 ;  BucUe 
V.  Reynolds,!  C.  B.  N.  S.  114  ;  Johnsons.  Hedge,  6  U.  C.  R. 
337  ;  Curtis  v.  Curtis,  10  Bing.  477  ;  Tomlinson  v.  Brittle- 
bank,  4  B.  &  Ad.  630  :  Bay  v.  Robinson,  1  A.  &  E.  554 ; 
 V.  Moor,  1  M.  &  Sel.  284 ;    Snowden  v.  Smith, 

1  M.  &;  Sel.  286,  note  {a)  ;  Barnett  v.  Allen,  3  H.  &;  N. 
376 ;  Alfred  v.  Farlow,  8  Q.  B.  854 ;  Fowler  v.  Dowdney, 

2  M.  &  Bob.  119  ;  Bonnes  case,  Cro.  Eliz.  62 ;  Com.  Big. 
Action  on  the  Case  for  Defamation,  D.  2  ;  Francis  v.  Roose, 

3  M.  &  W.  191 ;  Thompson  v.  Nye,  16  Q.  B.  175 ;  Stich  v. 
Wisdo7ne,  Cro.  Eliz.  348 ;  Somers  v.  House,  Holt.  39 ;  Slan- 
der, 3  Salk.  325;  HanUnson  v.  Bilby,  16  M.  &  W.  445  ; 
Button  V.  Hey  ward,  8  Mod.  24;  Stebbing  v.  Warner,  11 
Mod.  255.  The  declaration  need  not  state  a  matter  of 
slander  with  that  precision  which  is  necessary  to  sustain 
an  indictment  for  the  offence  charged,  suggested,  or  im- 
puted :  FeaJce  v.  Oldham,  Cowp.  275,  S.  C.  2  W.  Bl.  962. 
The  C.  L.  P.  Act,  schedule  of  Forms  of  Pleadings,  uses  the 
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word  thief  as  sufficient^  descriptive  of  a  criminal  offence. 
It  is  for  the  jury  to  say  whether  the  language  was  used 
in  the  offensive  sense  imputed  :  Roberts  v.  Camden,  9  East 
93  ;  Brayne  v.  Cooler,  5  M.  &  W.  249  ;  Hoare  v.  Silverlock, 
12  Q.  B.  631 ;  Barrett  v.  Long,-  3  H.  L.  Cas.  413 ;  Dighy  v. 
Thompson,  4  B.  &  Ad.  821 ;  J' Anson  v.  Stuart,  1  T.  K. 
748,  2  Smith's  L.  Cas.  57;   WaJcley  v.  Healey,  7  C.  B. 

Harvey  v.  French,  1  Cr.  &  M.  11 ;  Starhie  on  Slander, 
354-360,  454-56.  The  following  references  shew  that  the 
expression  in  question  has  the  same  ordinary  meaning 
which  the  Statute  assumes  the  offence  to  have  which  is 
said  to  be  done  against  the  order  of  nature :  3  Inst.  58 ; 
Taylor  s  Med,  Jur.  459  ;  Bac.  Abr.  Vol.  VII.  p.  374 ;  Jacob's 
Law  Die,  "Ecclesiastical  Courts;"  Imperial  Act,  22  Geo. 
II.,  ch.  33,  sec.  2,  article  29 ;  Britton,  lib.  6,  ch.  9  ;  Fleta, 
lib.  1,  ch.  37;  Snell  v.  Webbing,  2  Lev.  150;  Tomlins 
Law  Dictionary;  ^wrn's  Justice,  30th  ed.,Vol.  V.,  p.  1084. 
The  case  of  The  Queen  v.  Rowed,  3  Q.  B.  185,  does  not  say 
that  sodomy  or  sodomite  has  no  definite  ordinary  meaning, 
but  that  "  sodoniitical  practices  "  is  too  vague  a  charge  to 
maintain  an  indictment  for  a  misdemeanour.  As  to  the 
amendment,  the  case  of  the  Banh  of  Montreal  v.  Reynolds, 
24  TJ.  C.  R.  581,  and  the  case  of  St.  Losky  v.  Green,  2  F. 
&  F.  109,  shew  the  amendment,  if  it  was  required,  should 
have  been  made  at  the  trial. 

AViLSON,  J. — The  meaning  of  the  word  complained  of  in 
the  declaration  is  used  as  a  synonym,  in  3  Inst.  58,  with 
the  name  in  the  statute.  The  same  also  in  Jacob's  Law 
Dictionary ;  and  the  same  as  well  in  the  Imperial  Acts,  22 
Geo.  II.  ch.  33,  sec.  2,  article  29,  and  6  Geo.  IV.  ch.  19  ; 
the  same  in  Arch.  Grim.  Pig.,  10th  ed.,  485,  and  following 
pages,  the  only  edition  I  have  by  me  at  present.  The 
form  in  Ch.  Crim.  L.  vol.  II.  p.  49,  taken  from  Fortesc. 
91,  in  which  the  offence  was  charged  to  have  been  com- 
mitted on  a  woman,  states  that  the  prisoner  in  and 
upon  J.  M.,  then  and  there  did  carnally  know,  "  and  that 
sodomitical,  detestable,  and  abominable  sin  called  buggery," 
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not  to  be  named,  &bc.,  did  commit.  The  forms  are  given 
in  3  State  Trials,  407-8,  against  Lord  Audley,  and  Termes  de 
la  Ley,  ed.  of  1721,  p.  546,  "Sodomy."  In  Burn's  Justice, 
SOth  ed.,  Vol.  V.  p.  644,  title,  "  Sodomy,"  this  term  is  used 
as  synonymous  to  the  other  term.  In  The  Queen  v. 
Wiseman,  Fortesc.  92,  it  is  said  the  statutable  term  "is 
not  a  term  of  art  appropriated  to  the  common  law." 

In  many  indices  and  marginal  notes,  it  is  also  used  as  a 
synonym. 

In  Johnson  v.  Hedge,  6  U.  C.  K,,  337,  the  innuendo  is, 
"  meaning  that  he,  the  defendant,  saw  the  plaintiff  commit 
the  crime  of  sodomy  with,"  &;c. ;  yet  no  exception  was  taken 
to  it. 

In  Taylor's  Med.  Jur.  540,  it  is  used  as  a  synonym  of 
bestiality.  In  1  Hawk.  P.  C.  ch.  4,  it  is  said,  "  all  unnatural 
carnal  copulations,  whether  with  man  or  beast,  seem  to 
come  under  the  notion  of  sodomy,  which  was  felony  by  the 
ancient  common  law." 

In  my  opinion  the  word  used  expresses  plainly,  without 
the  necessity  of  explanation,  periphrasis,  or  innuendo,  the 
statutable  offence  to  the  ordinary  understanding  of  man- 
kind. It  is  not  necessary  that  it  should  be  a  term  technically 
required  in  an  indictment. 

In  Button  v.  Heyward,  8  Mod.  24,  the  words  were,  the 
plaintiff  "  is  the  man  who  killed  my  husband,"  and  it  was 
moved  to  arrest  the  judgment,  because  the  word  killing 
did  not  imply  a  felonious  killing.  Pratt,  C.  J.,  said  :  "  We 
will  never  make  any  exposition  against  the  plain  natural  im- 
port of  the  words.  The  word  killing  signifies  a  voluntary 
and  unlawful  killing,  and  is  actionable."  Eyre,  J.,  said  : 
"  The  words  are  to  be  taken  in  their  worst  sense,  for  a 
malicious  and  felonious  killing."  Here  murder  or  man- 
slaughter was  presumed,  though  the  words  expressive  of 
neither  of  these  crimes  as  necessary  in  an  indictment  were 
used,  and  though  there  was  no  innuendo. 

In  Woolnoth  v.  Meadows,  5  East  463,  the  words  were 
the  plaintiff's  "character  is  infamous.  He  would  be  dis- 
graceful to  any  society,"  <Sjc.  "  Delicacy  forbids  me  from 
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bringing  a  direct  charge,  but  it  was  a  male  child  of 
nine  years  old  who  complained  to  me,  (meaning  that  a 
male  child  had  complained  to  the  defendant  of  some  un- 
natural crime  committed  by  the  plaintiff  upon  such  male 
child)  "  and  averring  that  the  words  were  uttered  with 
intent  to  impute  to  the  plaintiff  that  he  was  a  person 
capable  of  committing,  and  that  he  had  committed  the 
abominable  crime  of,  &c. 

It  was  argued  in  that  case  that  the  innuendo  enlarged 
the  sense  of  the  words  :  that  the  language  "  that  a  male 
child  had  complained  to  the  defendant,"  did  not  mean  that 
the  male  child  had  complained  to  the  defendant  of  some 
unnatural  crime.  Lord  Ellenborourgh  said  :  "  Consider  the 
case  then  as  if  the  innuendo  were  struck  out,  and  attend 
to  the  words  themselves ;  whether,  when  taken  altogether, 
they  do  not  naturally  import  a  charge  of  this  sort."  Grose, 
J.,  said :  "  We  must  read  the  words  in  the  same  sense  as 
common  people  who  heard   would   understand  them." 

In  giving  judgment.  Lord  Ellenborough  said  :  "  The 
second  question  is  whether  the  words  spoken,  unassisted  by 
the  innuendo,  do  in  their  plain  obvious  meaning  import  the 
charge  of  any  certain  crime,  and  upon  that  I  think  there  can 
be  but  one  opinion.  *  *  *  Applying  our  understanding 
to  these  words  like  any  common  persons,  can  we  give  them 
any  other  meaning  than  that  which  the  pleader  meant  to 
give  them  by  the  innuendo  at  the  conclusion  ?"  The  other 
judges  speak  to  the  same  effect.  Here  there  were  words 
not  necessarily  indicating  an  unnatural  crime,  held  •  to 
bear  that  signification  according  to  their  natural  and  ordi- 
nary meaning  as  they  would  be  understood  by  people 
generally. 

In  the  case  quoted  of  The  Queen  v.  Bowed,  3  Q.  B.  180,  it 
is  not  said  that  the  word  in  question  does  not  fully  express 
the  offence  which  it  is  asserted  by  the  plaintiff  it  does 
express,  but  that  no  distinct  act  was  charged  in  the  indict- 
ment shewing  the  intention  implied  by  the  epithets  which 
were  used,  and  that  it  was  not  distinguishable  from  an 
indictment  charging  generally  treasonable  or  fraudulent 
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practices ;  and  therefore  an  indictment  charging  the  de- 
fendant with  "  sodomitical  practices,"  without  further 
specification,  was  too  general  even  after  verdict.  It  was 
said  by  counsel  for  defendant  that  "  the  term  '  sodomitical ' 
is  not  known  in  our  statute  law."  In  this,  however,  the 
counsel  was  mistaken  ;  it  is  one  well  known  to  the  statute 
law,  as  the  instances  above  quoted  shew. 

Saying  of  another  he  was  a  bigamist  would,  I  think,  be 
actionable  as  imputing  a  crime.  Yet  the  word  bigamy  is 
not  contained  in  the  statute  relating  to  the  offence,  nor  in 
the  indictment  describing  it.  It  is,  however,  spoken  of  in 
statute  law  as  "  the  ofience  of  bigamy,"  but  so  also  is  the 
offence  of  sodomy  spoken  of  in  like  manner  in  the  statutes 
before  mentioned. 

It  is  singular  too,  that  while  in  the  5  Eliz.  ch.  17,  the 
intituling  is  "  An  Act  for  the  punishment  of  the  vice  of 
buggery ; "  it  is  recited  in  the  9  Geo.  IV.,  ch.  81,  as  "  An 
Act  for  the  punishment  of  the  vice  of  sodomy." 

It  was  also  argued  that  as  saying  of  another  he  was 
"  forsworn "  was  not  actionable,  so  the  epithet  here  used 
was  not  actionable  either,  without  innuendo  or  averment, 
and  Holt  v.  Scholefield,  6  T.  R.  691,  was  referred  to.  That 
case  shews  that  forsworn  does  not,  like  the  word  perjury, 
mean  that  the  forswearing  has  been  made  in  a  court  of 
justice,  or  in  a  judicial  proceeding.  Lord  Kenyon,  C.  J., 
said,  Either  the  words  themselves  must  be  such  as  can 
only  be  understood  in  a  criminal  sense,  or  it  must  be  shewn 
by  a  colloquium  in  the  introductory  part  that  they  have 
that  meaning,  otherwise  they  are  not  actionable." 

The  use  of  the  innuendo  is  to  explain  the  evil  meaning 
of  the  defendant,  when  the  words  are  apparently  innocent 
and  inoffensive  or  ambiguous,  and  the  doctrine  of  taking 
words  in  the  mildest  sense  is  applied  only  when  the  words 
in  their  natural  import  are  doubtful,  and  equally  to  be. 
understood  in  one  sense  as  in  the  other  :  Somers  v.  House, 
Holt  39.  It  is  for  the  Court  to  say  whether  the  innuendo 
is  caj)able  of  bearing  the  meaning  assigned  by  it,  and  for 
the  jury  to  say  whether  that  meaning  was  intended  and 
proved  :  Sturt  v.  Bragg,  10  Q.  B.  908. 
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The  designation  of  f  rozen  snake  in  a  writing  was  held 
to  be  libellous  without  an  innuendo,  as  conveying  the 
charge  of  ingratitude  :  Hoare  v.  Silverlock,  12  Q.  B.  624. 
Lord  Denman  asked  whether  "  dog  in  the  manger  "  would 
require  an  innuendo,  and  he  said  that  such  words  were 
well  understood,  and  that  they  were  commonly  known  in  a 
libellous  sense.  Coleridge,  J.,  said,  "  The  court  and  the 
jury  are  in  an  odd  predicament,  if  they  alone  of  all  persons 
are  not  to  understand  the  allusion  complained  of.  Suppose 
the  libel  had  said  the  plaintiff  acted  like  a  J udas ;  must  the 
history  of  Judas  have  been  given,  and  referred  to  by 
innuendo  ?  We  ought  to  attribute  to  a  court  and  jury  an 
acquaintance  with  ordinary  terms  and  allusions,  whether 
historical,  or  figurative,  or  parabolical."  He  also  refers  to 
this  in  Regina  v.  Roivlands,  17  Q.  B.  G84  (a). 

The  word  "  truck-master  "  was  held  libellous,  without  an 
innuendo,  because  it  was  composed  of  two  English  words 
intelligible  to  everybody:  Homer  v.  Taunton,  5  H.  &;  N.661. 

In  my  opinion  the  epithet  here  applied  to  the  plaintiff 
is  free  from  doubt  or  ambiguity.  It  is  a  plain  English 
word,  to  be  found  in  all  dictionaries,  and  in  law  books,  and 
in  statutes.  It  is  a  word  in  common  use,  and  always  used 
in  a  bad  and  infamous  sense,  and  it  is  well  understood  by 
people  generally,  and  is  always  understood  by  them  in  a 
bad  and  infamous  sense.  The  defendant  himself  so  meant 
it,  for  he  has  justified  its  application.  Why  then  should  it 
be  necessary  to  explain  such  a  word,  and  if  explained,  what 
better  or  plainer  meaning  can  be  given  to  it  than  the 
word  itself  conveys  and  contains  ? 

I  think  there  was  no  necessity  for  an  innuendo,  and  that 
the  nonsuit  must  be  set  aside. 

I  am  also  clearly  of  opinion  the  plaintifi'  was  by  law 
entitled  to  have  the  amendment  made  at  the  trial  which 
he  asked. 

The  question  of  morality  had  not,  I  think,  anything  to 
do  with  the  question  of  trial,  or  with  the  amendment 


(a)  See  also,  per  Coleridge,  J.,  in  Lumley  v.  Gye,  2  E.  &  B.  267. 
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asked.  If  this  were  so,  it  would  follow  that  the  more 
offensively  a  plaintiff  is  libelled,  the  more  rigorously  he  is 
to  be  dealt  with  in  a  court  of  law. 

The  defendant  was  there  prepared  to  try  the  very 
act  he  has  charged  upon  the  plaintiff.  His  plea  of  justifi- 
cation declared  it  to  be  true  in  its  worst  legal  and  moral 
form ;  and  beyond  all  question  the  amendment,  as  it  was 
asked,  should  have  been  made,  and  the  cause  tried. 

The  rule  will  be  absolute  therefore  setting  aside  the 
nonsuit,  and  for  a  new  trial,  the  plaintifi'  being  at  liberty 
to  amend  his  declaration  if  he  be  so  advised,  without  costs. 

Morrison,  J.,  concurred. 

Rule  absolute. 


Dawson  v.  Murray. 

Fence  viewers- — Defective  award  by — Justification  under — Pleading. 

The  plaintiff  and  defendant,  occupying  adjoining  lots,  having  disputed  as 
to  the  drainage  of  surface  water,  referred  the  question  to  fence  viewers, 
whoawarded  that  defendant  should  open  a  ditch  from  the  line  fence 
between  himself  and  defendant,  through  the  plaintiff's  farm,  of  suffi- 
cient depth  to  carry  off  the  water  then  in  the  ditch  opened  by  defend- 
ant, about  twenty  „rods  in  length,  and  that  the  plaintiff  should  make 
and  keep  open  this  same  portion  of  ditch,  commencing  at  the  line 
fence,  and  of  sufficient  length,  width  and  fall,  to  carry  off  the  water ; 
to  be  two  and  a  half  feet  deep  at  the  line  fence ;  said  ditch  to  be  made 
before  the  1st  October,  1865. 

Held,  following  Murray  v.  Dawson,  17  C.  P.  588,  that  the  award  was 
bad,  for  not  sufficiently  defining  the  point  of  commencement  and  course 
and  position  of  the  ditch. 

Sfimble,  however,  that  it  wab  not  bad,  as  decided  in  that  case,  for 

'  omitting  to  specify  the  time  within  which  each  party  was  to  perform 
his  share  of  the  work,  for  that  the  time  mentioned  applied  to  both. 

To  an  action  for  trespass  on  the  plaintiff's  land,  defendant  pleaded  justify- 
ing under  the  award,  alleging  that  the  plaintiff  paid  half  the  expense 
of  the  award  as  thereby  directed,  and  that  defendant,  in  pursuance  of 
it,  having  first  duly  notified  the  plaintiff,  entered  on  the  plaintiff's  land 
and  opened  the  ditch  there  as  directed  by  the  award,  doing  no  unneces- 
sary damage :  Held,  that  the  plea  was  bad,  as  setting  up  a  right  which 
the  award,  being  invalid,  could  not  give ;  but  that  the  facts  might  be 
found  to  support  a  plea  of  leave  and  license. 

Declaration  for  trespass  to  lot  2,  in  the  south-east 
boundary  of  Usborne. 
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Third  plea. — That  defendant,  before  the  commencement 
of  this  suit,  and  before  the  alleged  trespass,  and  after  the 
passing  of  Consol.  Stat.  U.  C,  ch.  57,  entitled     An  Act 
respecting  line  fences  and  water  courses,"  was  the  owner 
thereof,  possessed  of,  and  occupied  and  resided  on  lot 
number  one,  south-east  boundary  of  the  township  of 
Usborne,  in  the  County  of  Huron,  with  the  appurtenances 
thereunto  belonging,  and  the  plaintiff  was  also  during  all 
the  time  aforesaid  possessed  of,  and  occupied  and  resided 
on  lot  number  two,  south-east  boundary  of  the  said  town- 
ship of  Usborne,  and  adjoining  on  the  said  lot  of  the 
defendant, being  the  land  in  the  said  declaration  mentioned: 
that  a  large  quantity  of  surplus  water,  from  swamps  and 
low  miry  lands,  during  all  the  times  aforesaid  collected, 
accumulated  and  was  in  and  upon  the  said  land  of  the 
defendant,  and  in  and  upon  the  said  lands  of  the  plaintiff : 
that  the  water  shed  or  natural  flow  of  the  water  was 
always  towards  the  said  land  of  the  plaintiff ;  and  it  there- 
upon became  and  was  the  joint  interest  of  the  plaintiff 
and  defendant  to  open  a  ditch  or  water-course  for  the  pur- 
pose of  letting  off  such  water  as  aforesaid,  in  order  to 
enable  both  the  plaintiff  and  defendant  to  cultivate  and 
improve  their  respective  aforesaid  properties :  that  the 
plaintiff  and  defendant  disputed  in  regard  to  their  respec- 
tive rights  and  liabilities  under  the  said  Act,  and  also 
respecting  the  opening,  making  and  paying  for  the  said 
ditch  or  water-course,  and  thereupon  he,  the  defendant, 
by  writing  notified  three  of  the  fence-viewers  of  the  said 
township  of  Usborne,  within  which  the  respective  proper- 
ties of  the  defendant  and  plaintifi'  are  situated,  and  in 
which  the  plaintiff  and  defendant  then  resided  and  still 
reside,  of  such  dispute,  and  named  in  the  notice  of  the 
investigation  thereof  the  time  and  place  of  meeting;  and 
the  defendant  also  notified  the  plaintiff  of  the  time  and 
place  of  meeting  of  such  fence-viewers  for  the  purpose 
aforesaid  :  that  on  receiving  such  notice  the  said  fence- 
viewers  attended  at  the  time  and  place  named  in  such 
notice,  and  the  plaintiff  and  defendant  also  attended  at 
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such  time  and  place  before  said  fence-viewers,  on  said  dis- 
pute, with  their  respective  witnesses  ;  and  thereupon,  in  the 
presence  of  the  fplaintiff  and  defendant,  and  with  their 
concurrence  and  consent,  and  at  their  request,  and  in  pur- 
suance of  such  notice,  and  for  the  purposes  aforesaid,  the 
said  fence- viewers  there  and  then  examined  the  premises 
so  occupied  by  the  plaintiff  and  defendant  respectively, 
the  premises  of  the  plaintiff  being  the  premises  in  the 
declaration  mentioned  as  aforesaid,  and  heard  the  parties 
and  their  witnesses ;  and  thereupon  they  made  their  award 
in  writing,  signed  by  them,  touching  the  premises,  which 
said  award  is  in  the  words  and  figures  following,  that  is 
to  say : 

"This  determination,  made  the  14th  day  of  July,  1865, 
between  Alexander  Murray  and  Margaret  Dawson,  both  of 
the  township  of  Usborne,  with  regard  to  drainage  of  water 
on  lot  number  1,  on  the  south-east  boundary  of  Usborne. 
1st.  That  Alexander  Murray  is  to  open  a  ditch  from  the 
line-fence  between  himself  and  Margaret  Dawson,  through 
Margaret  Dawson's  farm,  of  sufiicient  depth  to  carry  off 
the  water  at  present  in  the  ditch  now  opened  by  Alexander 
Murray,  in  or  about  twenty  rods  in  length,  and  that  Mar- 
garet Dawson  is  to  make  and  keep  open  this  same  portion 
of  ditch,  commencing  at  the  line-fence,  and  of  sufiicient 
length  to  carry  off  the  water,  said  ditch  to  be  two-and-a- 
half  feet  deep  at  the  line-fence,  and  of  sufficient  width  and 
fall  to  carry  off  the  water;  said  Margaret  Dawson  ma}'' 
cover  said  ditch,  providing  she  leaves  an  open  space  in  the 
same  sufficient  to  carry  ofi  the  water;  said  ditch  to  be  made 
before  the  1st  day  of  October,  1865.  2nd.  That  Alexander 
Murray  is  to  pay  half  the  expense  of  this  determination,  and 
Margaret  Dawson  to  pay  the  other  half  of  the  expense. 

"Given  under  our  hands  this  14th  day  of  July,  1865. 

•  (Signed)      John  Hunter,  ) 
(Signed)       David  Turnbull,  |  ^^''^^e-viewers. 

And  the  defendant  avers  that  said  fence-viewers  imme- 
diately thereupon  transmitted  the  said  award  to  the  clerk 
of  the  said  township  of  Usborne,  and  delivered  a  copy. 
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thereof  to  the  parties  requiring  the  same :  that  the  plain- 
tiff had  due  notice  of  the  making  and  publication  of  the 
said  award,  and  paid  the  half  of  the  expense  of  the  same 
as  directed  by  said  award :  that  the  defendant,  in  pur- 
suance of  the  said  award,  and  under  and  by  virtue  thereof, 
having  first  duly  given  reasonable  notice  to  the  plaintiff, 
entered  in  and  upon  the  said  land  of  the  plaintiff,  being 
the  land  in  the  said  award  and  declaration  mentioned,  to 
open,  and  did  open  the  said  ditch  as  directed  by  said 
award,  from  the  line  fence  between  the  plaintiff  and 
defendant  through  the  plaintiff's  farm,  being  the  land  in 
the  declaration  mentioned  as  aforesaid,  of  sufficient  depth 
to  carry  off  the  water  then,  to  wit  at  the  date  of  said 
award,  in  the  ditch  then  before  opened  by  the  defendant, 
in  or  about  twenty  rods  in  length ;  said  ditch  was  two-and- 
a-half  feet  deep  at  the  line-fence,  and  of  sufficient  width 
and  fall  to  carry  off  the  water ;  doing  no  more  damage  than 
was  necessary  for  that  purpose,  and  doing  no  unnecessary 
damages,  which  are  the  alleged  trespasses  in  the  declaration 
mentioned. 

Demurrer,  on  the  grounds :  1.  That  the  length  of  time 
the  plaintiff*  and  defendant  had  respectively  to  open  the 
ditches  does  not  appear  to  be  stated  in  the  award,  which 
is  consequently  bad.  2.  That  the  particular  course  or 
place  to  dig  the  drain  is  not  sufficiently  set  out  as  required 
by  the  statute. 

C.  S.  Jones,  for  the  demurrer.  This  matter  was  before  the 
Court,  as  reported  in  17  C.  P.  588.  The  place  of  the  ditch 
is  too  uncertainly  described  :  Mortin  v.  Burge,  *4  A.  &  E. 
973 ;  Russell  on  Awards,  2nd  ed.,  283.  The  time  is  not 
sufficiently  stated  when  the  plaintiff  was  to  do  her  work, 
though  it  may  sufficiently  state  when  defendant  was  to  do 
his  part  of  it. 

Robinson,  Q.  C,  contra.  The  time  is  sufficiently  stated, 
for  the  same  time  is  applicable  to  both  parties.  There  is  a 
difference,  moreover,  between  uncertainty  which  may 
entitle  a  party  to  have  an  award  set  aside  by  the  Court, 
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and  uncertainty  set  up  to  an  award  where  it  is  sought  to 
make  one  who  is  acting  under  it  a  wrong-doer.  It  may  be 
likened  to  the  case  of  a  parol  license  affecting  realty.  Such 
license  will  be  a  protection  against  being  made  a  trespasser, 
though  it  passes  no  interest,  and  though  the  licensee  can 
maintain  no  action  upon  it :  Robinson  v.  Fetterly,  8  U.  C. 
R.  340;  Beaver  v.  Reed,  9  V.  C.  E.  152;  Canada  Co.  v. 
Fettis,  9  U.  C.  R.  675. 

Wilson,  J. — In  Murray  v.  Dawson,  as  reported  in  17 
C.  P.  588,  this  award  was  held  to  be  defective,  for  not 
shewing  the  time  within  which  each  party  should  perform 
the  work  or  share  which  each  had  to  do,  and  for  not 
shewing  where  the  ditch  was  to  be  made.  In  that  case 
Alexander  Murray  was  the  plaintiff,  and  Margaret  Dawson 
the  defendant,  and  the  action  was  on  the  award,  for  non- 
performance of  it  by  the  now  plaintiff. 

In  19  C.  P.  314,  there  is  another  case  of  Murray  v.  Daw- 
son, in  which  Murray  alleged  that  Dawson  had  stopped  up 
a  certain  drain,  water-course,  channel,  gutter,  natural  flow, 
course,  or  water-shed,  through  Dawson's  land  adjoining 
Murray's  land,  and  through  which  he,  Murray,  was  entitled 
to  have  the  water  collecting  on  his  land  drained  off  from 
the  same.  In  that  case  Murray  also  failed,  because  it  was 
held  that  there  was  no  natural  stream  or  water-course 
through  Dawson's  land,  and  no  obstruction  by  her  in  what 
she  did  which  caused  the  alleged  obstruction,  namely, 
ploughing  and  harrowing  her  land. 

Now  Murray,  the  plaintiff  in  the  two  unsuccessful  actions, 
has  acted  under  the  award,  which  it  was  decided  in  17  C. 
P.  588,  was  the  only  remedy  he  had  if  Mrs.  Dawson  did 
not  perform  her  part  of  the  work  ;  and  because  he  has  per- 
formed the  work  on  her  land  in  consequence  of  her  having 
failed  to  do  it  herself,  she  has  brought  this  action  of  trespass 
against  him.  He  now  asserts  he  had  the  right  to  do  it 
under  the  award,  and  the  question  is  whether  he  had  such 
right  or  not. 

The  legal  rights  of  the  parties,  independently  of  the 
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award,  are,  that  the  defendant  had,  while  not  obstructed 
by  the  plaintiff,  the  right  to  continue  to  drain  his  land 
by  the  lower  level  of  the  plaintiff's  land,  not  materially 
concentrating  or  altering  that  natural  flow.  And  he  had 
the  right  to  cut  off  or  divert  his  surface-drainage  on  to 
the  plaintiff's  land  whenever  he  pleased.  The  plaintiff, 
in  like  manner,  had  the  right  by  embankment  or  other- 
wise to  exclude  or  alter  that  natural  drainage  over  her 
land  whenever  she  pleased.  And  she  had  not  the  right 
to  have  this  drainage  continued  from  the  defendant's 
land  over  her  own  land,  though  she  had  been  in  the  habit 
of  using  such  surface-water  to  profitable  or  beneficial 
purposes ;  as  the  right  to  have  the  flow  of  water,  or  to 
use  it,  applies  only  to  water  running  in  well  defined 
channels,  so  as  to  be  what  are  commonly  called  water- 
courses :  Broadhent  v.  Ramshotham,  11  Ex.  602;  Bawstron 
V.  Taylor,  11  Ex.  369 ;  Chasemore  v.  Richards,  2  H.  &  N. 
168 ;  7  H.  L.  Cas.  349.  Just  as  the  owner  of  a  house  may 
have  the  right  to  run  the  water  from  his  eaves  on  to  his 
neighbour's  land,  while  the  neighbour  has  no  right  to  have 
this  drip  continued  longer  than  the  other  pleases.  The 
same  also  as  to  agricultural  drains  :  Wood  v.  Waud,  3  Ex. 
778-9  ;  Greatrex  v.  Hay  ward,  8  Ex.  291. 

This  mere  natural  right  did  not  suit  the  defendant.  He 
required  a  ditch  or  water-course  to  be  made  to  let  off  the 
•  surplus- water,  to  enable  him  to  cultivate  and  improve  his 
land,  and  he  took  proceedings  under  the  statute  cited, 
applicable  to  his  case,  to  have  his  own  and  the  plaintiff's 
rights  and  obligations  settled  in  a  binding  manner. 

'  The  statute  does  not  limit  the  parties  who  are  concerned 
in  the  reference  to  the  performance  of  the  work  only  on 
their  own  respective  lots.  One  party  may  have  to  do  the 
whole  work  across  his  neighbour's  land,  or  a  portion  of  it, 
besides  all  the  work  on  his  own  land. 

The  statute  requires  that  the  fence-viewers  "  shall  decide 
what  length  of  time  each  of  the  parties  shall  have  to  open 
the  share  of  the  ditch  or  water-course  which  the  fence- 
viewers  decide  each  such  party  shall  open :"  Consol.  Stat. 
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V.  C.  ch.  57,  sec.  12.  And  it  is  said  this  award  is  defective, 
because  the  length  of  time  the  parties  had  respectively  to 
open  the  ditch  is  not  stated  in  the  award. 

I  see  it  stated  in  the  award  that  the  defendant  was  to 
open  a  ditch  from  the  line-fence  between  the  parties  through 
the  plaintiff's  land,  about  twenty  rods  in  length,  of  suffi- 
cient depth  to  carry  off  the  water  then  in  the  ditch  opened 
by  defendant,  and  that  the  plaintiff  was  to  make  and  keep 
open  this  same  portion  of  ditch.  The  defendant  was  autho- 
rized to  open  it,  and  the  plaintiff  was  directed  to  make  it. 
What  difference  was  intended  between  opening  and  making 
I  do  not  know.  It  may  mean  that  the  plaintiff,  if  she 
chose  to  make  it  herself,  might  do  so,  but  if  she  did 
not,  the  defendant  was  to  open  it  at  his  own  expense.  The 
plaintiff  was  afterwards  to  keep  it  open. 

The  award  then  proceeds :  "  said  ditch  to  be  made  before 
the  first  day  of  October,  1865."  Now  I  do  not  see  why,  if 
the  plaintiff  had  to  make  the  drain  at  her  own  option,  the 
provision  as  to  time  does  not  apply  to  her  as  well  as  to 
defendant.    I  think  it  applies  to  both  of  them  equally. 

But  here  I  am  met  by  the  judgment  delivered  by  Mr. 
Justice  John  Wilson,  in  17  C.  P.  588,  who  thought  the 
time  was  not  applicable  to  both  parties,  because  each  of 
them  had  to  make  a  separate  ditch,  "two  ditches  being 
spoken  of,  one  to  be  made  by  plaintiff,  another  by  defend- 
ant, beginning  at  the  same  fence." 

In  this  award  I  find  only  one  ditch  spoken  of — that  which 
defendant  was  to  open  through  the  plaintiff's  land ;  and 
the  plaintiff  "  is  to  make  and  keep  open  this  same  portion 
of  ditch." 

In  my  opinion,  therefore,  on  a  difierent  statement  and 
view  of  facts,  the  time  specified  is  applicable  to  both  plaintiff 
and  defendant. 

The  other  objection,  that  the  particular  course  or  place 
to  dig  the  drain  has  not  been  sufficiently  set  out  in  the 
award,  was  held  to  be  a  good  one  in  17  C.  P.  588,  and  I  am 
of  opinion  it  must  still  prevail. 

The  direction  that  the  plaintift'is  to  open  a  ditch  "  from 
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the  line-fence  between  the  parties  through  the  plaintiff's 
farm  for  about  twenty  rods  in  length,"  not  specifying  the 
point  of  commencement,  or  the  direction  it  was  to  be 
carried,  must  be  too  indefinite. 

The  plaintiff  herself  might  have  granted  this  power,  and 
the  defendant  could  have  exercised  it  reasonably,  as  a 
general  license  to  do  the  work  any  where  through  her  farm 
as  might  be  necessary.  But  she  cannot  be  compelled  to 
give  the  defendant  so  extensive  a  power,  which  he  might 
use  to  her  injury,  and  the  fence  viewers,  acting  in  a  judicial 
capacity,  should  not  have  imposed  a  burden  on  her  of  so 
uncertain  a  nature,  or  have  authorized  the  defendant  to 
proceed  in  the  work  just  as  he  liked.  They  should  have 
prescribed  the  direction  and  extent  of  it,  so  that  the 
plaintiff  might  know  to  what  extent  her  estate  was  bur- 
dened, and  the  defendant  might  know  with  certainty  where 
he  was  to.  work,  and  what  it  was  he  was  authorized  to  do. 

The  argument  that  the  award  may  be  good  as  a  defence 
in  trespass,  though  not  affording  a  substantial  right  of  suit, 
cannot  be  maintained  on  this  plea.  The  plea  asserts  a 
right.  If  it  give  no  right,  the  right  fails.  The  question, 
however,  may  properly  arise  under  the  plea  of  leav^e  and 
license,  which  is  on  the  record,  if  the  work  were  done 
before  any  actual  revocation  of  the  license,  real  or  implied, 
which  the  facts  may  support.  The  parties  should  submit 
anew  to  the  arbitration  of  the  fence- viewers,  if  they  are  so 
um-easonable,  or  if  either  of  them  is  so,  that  they  cannot 
settle  this  matter  themselves.  Three  law  suits,  whatever 
else  may  result  from  them,  w^ill  never  drain  the  land. 

The  judgment  must  be  for  the  plaintiff  on  demurrer. 

Morrison,  J.,  concurred. 

Judgment  for  plaintiff". 
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Plewes  v.  Hall. 

Obstructing  stream— C.  S.  U.  C.  ch.  48,  sec.  15~-Declaration— Demurrer. 

Declaration  (under  Consol.  Stat.  U.  C.  ch.  48,  sec.  15),  that  defendant, 
during  the  Spring  freshets  of  1869,  placed  obstructions  in  a  certain 
stream,  and  thereby  prevented  the  plaintiff  from  using  the  stream 
during  said  freshets  for  floating  down  rafts  and  craft,  whereby  the 
plaintiff  lost  the  sale  of  a  large  quantity  of  sawn  lumber,  &c. 

Held,  bad,  on  demurrer,  for  not  shewing  any  peculiar  injury  to  the  plain- 
tiff more  than  to  others,  by  the  obstruction  complained  of. 

Declaration,  that  the  defendant,  during  the  Spring 
freshets  of  the  year  1869,  placed  obstructions  in  a  certain 
stream  in  the  Province  of  Ontario  called  the  Wye,  and 
thereby  prevented  the  plaintiff  from  using  the  said  stream 
during  the  said  Spring  freshets  for  floating  down  rafts  and 
craft ;  and  in  consequence  thereof  the  plaintifl*  lost  the  sale 
of  a  large  quantity  of  sawn  lumber,  and  was  prevented 
from  fulfilling  contracts  which  he  had  made  for  the  sale 
and  delivery  of  a  large  quantity  of  sawn  lumber,  and 
incurred  loss  and  damage  by  the  breach  of  the  said  con- 
tracts, and  lost  the  use  for  a  long  time  of  a  saw-mill  owned 
by  the  plaintiff,  situate  on  the  said  stream. 

Demurrer,  on  the  grounds  :  1.  That  it  does  not  appear 
from  said  count,  nor  is  it  alleged  therein,  that  the  plaintiff 
had  any  right  which  would  entitle  him  to  complain  of  the 
said  alleged  obstruction ;  2.  It  is  not  alleged  in  the  said 
count  that  the  plaintiff  intended  to  use  said  stream  at  the 
said  time  when,  &;c.,  and  from  all  that  appears  therein  he 
may  never  have  intended  or  required  to  use  the  same  ;  3. 
That  the  defendant,  being  equally  entitled  with  the  plain- 
tiff to  the  use  of  the  said  stream  during  the  said  Spring 
freshet,  is  not  answerable  to  the  plaintiff  for  obstructing 
the  same,  unless  such  obstruction  is  caused  by  a  user  of  it 
which  the  defendant  would  not  be  entitled  to  enjoy,  or  by 
an  illegal  user  of  the  same,  which  is  not  alleged  and  does 
not  appear  from  said  third  count. 

McCarthy,  for  the  demurrer.  The  declaration  is  framed 
on  Consol.  Stat.  U.  C.  ch.  48,  sec.  15.    It  does  not  appear 
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that  the  defendant  committed  an  indictable  offence. 
The  obstruction  is  not  shewn  to  be  unlawful,  or  such  as 
defendant  had  not  the  right  to  put  in  the  stream  in  the 
use  of  it  in  common  with  others.  The  plaintiff  has  no 
cause  of  action,  for  he  does  not  shew  he  has  sustained  any 
peculiar  individual  injury :  Collis  v.  Selden,  L.  R.  3  C.  P. 
495 ;  Gautret  v.  Egerton,  L.  R.  2  C.  P.  371.  Nor  does  it 
appear  that  the  plaintiff  was  using  the  stream,  or  intended 
to  use  it,  when  defendant  obstructed  it :  Ricket  v.  Metro- 
politan R  W.  Co.,  5  B.  &  S.  156 ;  Winterhottom  v.  Lord 
Derby,  L.  R.  2  Ex.  316  ;  Whelan  v.  McLachlan,  16  C.  P.  102 ; 
Rose  V.  Miles,  4  M.  &  'Sel.  101.  The  plaintiff  is  claiming 
larger  rights  than  he  would  be  entitled  to  if  this  were  a 
public  navigable  river,  and  much  of  the  damage  alleged 
is  too  remote. 

Boys,  contra.  The  plaintiff  is  entitled  to  an  action  for 
the  special  damage  he  has  sustained,  and  which  he  has 
stated  in  the  declaration.  An  indictment  would  not  recom- 
pense him  for  his  loss. 

Wilson,  J. — The  section  of  the  Statute  relied  on  is  : 
"All  persons  may  float  saw-logs  and  other  timber,  rafts 
and  craft,  down  all  streams  in  Upper  Canada,  during  the 
spring,  summer,  and  autumn  freshets  ;  and  no  person  shall, 
by  felling  trees,  or  placing  any  other  obstruction  in  or 
across  any  such  stream,  prevent  the  passage  thereof." 

I  think  the  count  insufficient,  for  not  shewing  some 
peculiar  personal  injury  the  plaintiff  sustained  by  the 
obstruction  of  the  stream,  over  and  above  all  other  per- 
sons, or  over  and  above  people  generally. 

I  do  not  say  that  the  plaintiff  might  not  have  stated 
such  facts  as  would  have  afforded  him  an  action  for  his 
special  injury. 

He  might  have  had  a  saw-mill  on  the  stream,  or  some 
place  convenient  to  it,  which  could  be  supplied  with  logs 
only  by  the  course  of  the  stream,  or  only  by  the  course  of 
it  unless  at  a  very  great  additional  expense,  or  a  very 
laborious  land  carriage ;  or  he  might  have  had  a  vessel 
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lying  at  the  mouth  of  the  stream  to  carry  the  logs,  by 
raft  or  otherwise,  to  their  place  of  consignment,  and  there 
might  have  been  no  other  outlet  for  the  logs,  or  it  might 
have  been  a  very  expensive,  circuitous  and  laborious  one. 

So  other  instances  might  be  put,  on  which  the  plaintiff 
might  have  brought  his  case  within  the  rule  of  Iveson  v. 
Moore,  Ld.  Raym.  486  ;  Baker  v.  Moore,  Ld.  Ray m.  491 ; 
Hart  V.  Basset,  Sir  T.  Jones  156  ;  Rose  v.  Mile's,  4  M.  & 
Sel.  101  ;  Rose  v.  Groves,  5  M.  &  G.  613;  and  that  class  of 
decisions,  shewing  special  damage.  I  refer  also  to  Beckett 
V.  The  Midland  R.  W.  Co.,  L.  R.  3  C.  P.  83,  and  Ricket  v. 
The  Metropolitan  R.  W.  Co,,  L.  R.  2  H.  L.  175. 

There  must  be  judgment  on  demurrer  for  defendant. 

Morrison,  J,,  concurred. 

Judgment  for  defendant 


Welsh  et  al.  v.  O'Brien  et  al. 

hsue  book — Defects  in  venire — Amendment — Notice  of  trial — Practice. 

An  issue  book  served  in  a  case  where  there  were  issues  in  fact  and  in 
law,  and  the  latter  had  been  decided  in  plaintiffs'  favor,  contained  no 
notice  of  the  judgment,  and  the  usual  venire  only ;  and  the  notice  of 
trial  served  with  it  was  only  to  try  the  issues,  not  to  assess  damages. 
The  plaintiffs,  under  a  judge's  order,  amended  on  payment  of  costs,  by 
inserting  a  suggestion  of  the  decision  on  demurrer,  and  the  usual  stay 
of  entry  of  judgment  until  the  trial  of  the  issues  in  fact,  but  it  con- 
cluded with  a  venire  only  to  try  the  issues.  A  verdict  having  been 
taken,  on  motion  to  set  it  aside  for  irregularity — 

Held,  1.  That  the  informality  in  the  notice  of  trial  was  immaterial,  as 
defendants  could  not  have  been  misled  by  it;  2.  That  the  issue  book 
having  been  amended  before  trial,  and  the  nisi  prius  record  being  cor- 
rect, no  objection  would  lie  on  that  ground ;  3.  That  the  defect  in  the 
venire  in  the  amended  issue  was  not  fatal.  The  verdict  was  therefore 
upheld,  but  the  rule  was  discharged  without  costs. 

In  Easter  Term  last.  Bull  obtained  a  rule  nisi  calling 
on  the  plaintiffs  to  shew  cause  why  the  verdict  herein 
should  not  be  set  aside  for  irregularity,  on  several  grounds : 
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1.  That  the  notice  of  trial  served  did  not  contain  any 
notice  of  assessment  of  damages ;  2.  That  a  judge's  order 
allowing  the  issue  book  first  served  to  be  amended,  did  not 
allow  the  amendment  without  predjudice  to  the  notice  of 
trial  before  given,  and  that  the  service  of  the  amended  issue 
book  was  bad;  3.  That  the  new  issue  book  was  served  on  the 
agent  of  the  defendants'  attorney  two  days  before  the  trial; 
4.  That  the  issue  book  first  served  was  defective,  in  not 
shewing  how  the  issues  in  law  were  disposed  of ;  5.  That  the 
amended  issue  book  was  also  insufiicient,  as  it  contained 
no  venire  for  the  assessment  of  damages  as  w^ell  as  for  the 
trial  of  the  issues. 

It  appeared  from  the  papers  filed,  that  the  action  was  on 
a  replevin  bond :  that  the  issue  book  when  first  served 
contained  all  the  pleadings,  shewing  that  there  w^ere  issues 
in  fact  and  law,  and  ending  with,  "Therefore  let  a  jury 
come,  (fee":  that  it  was  served  on  the  8th  March,  on  which 
day  a  notice  of  trial  was  also  served  for  the  assizes  to  take 
place  at  Kingston,  on  the  16  th.  It  appeared  also,  that 
judgment  had  been  given  on  the  issues  in  law,  in  favor  of 
the  plaintiffs  {a) :  that  on  the  service  of  the  issue  book  and 
notice  of  trial,  the  defendants'  attorney  notified  the 
plaintiffs'  attorney  that  if  he  proceeded  to  trial  he  would 
move  to  set  aside  any  verdict  that  might  be  had ;  and  that 
on  the  13th  March,  the  plaintiffs  applied  to  a  judge  in 
Chambers,  and  obtained  a  summons  to  amend  the  issue 
book,  by  inserting  therein  a  suggestion  that  the  issue  in 
law  had  been  disposed  of  in  favor  of  the  plaintiffs.  The 
order  was  made  on  the  15th  March,  upon  payment  of  costs, 
and  a  copy  served  of  the  issue  book  with  the  amendment. 
The  issue  book  as  amended  contained  the  usual  statement  of 
stay  of  entering  judgment  until  the  issue  joined  be  tried, 
and  ended,  ''And  thereupon,  to  try  the  said  issue,  let  a  jury 
come,  &c."  The  case  was  entered  for  trial  at  the  Kingston 
assizes,  and  a  verdict  was  taken  for  the  plaintiffs.  No 
affidavit  of  merits  was  filed. 


(a)  See  Welsh  v.  O'Brien^  28  U.  C.  R.  405. 
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Anderson,  during  this  term,  shewed  cause,  citing  Beres- 
ford  V.  Oeddes, L.E.  2  CP.  285;  Oh.  Arch.  Prac,  12th  ed.,'&10. 

Hodgins  supported  the  rule,  and  cited  Chitty's  Forms,  ed. 
1856,  p.  122;  Draper's  Kules,  61 ;  Tidd's  Prac,  9th  ed.,  754; 
Har.  C.  L.  P.  A.  698 ;  Moore  v.  Foster,  5  C.  B.  220  ;  Twy- 
cross  V.  King,  6  Q.  B.  663  ;  Lycett  v.  Tenant,  4  Bing,  N.  C. 
168  ;  Codrington  v.  Lloyd,  8  A.  &  E.  854;  if  earn  v.  McClin- 
took,  12  Ir.  L.  K  135. 

Morrison,  J. — First,  as  to  the  notice  of  trial ;  it  was  no 
doubt  technically  informal,  but  as  the  defendants'  attorney- 
could  not  have  been  misled  by  it,  we  ought  not  to  set  aside 
the  verdict  on  that  account. 

In  Davis  v.  Davis,  in  this  Court,  4  0.  S.  322,  where 
there  were  issues  in  fact  and  in  law,  and  a  notice  of  trial 
only,  it  was  held  sufficient  to  enable  the  plaintiff  to  assess 
contingent  damages.  And  in  Gamble  v.  Rees,  7  IT.  C.  R.  406, 
where  the  notice  was  to  try  the  issues  and  asses  damages, 
and  there  was  in  fact  no  issue  to  be  tried,  the  assessment 
was  considered  regular.  The  principle  on  which  these 
decisions  rested  was,  that  the  defendants  could  not  have 
been  misled. 

Then  as  to  the  issue  book,  I  cannot  see  that  because  the 
issue  book  was  defective  in  point  of  form  as  to  the  venire, 
and  which  was  amended  by  a  judge  before  trial,  and  the 
iVm  Frius  record  regular,  that  we  ought,  after  verdict,  on 
that  account  to  set  it  aside.  All  the  works  of  practice  lay 
it  down  that  if  the  issue  is  irregular  or  defective  in  form,  the 
defendant  may  apply  to  have  it  set  aside,  or  for  setting  it 
right  at  the  plaintiff's  cost ;  and  Archhold,  Vol.  I,  p.  310, 
12th  ed.,  says :  "  It  will  rarely  be  set  aside  unless  the 
irregularity  consists  in  the  delivery  of  it ;  for  if  it  be  bad 
in  form,  or  from  some  defective  statement  in  it,  the  judge 
will,  in  general,  only  order  the  plaintiff  to  put  it  right  at 
his  cost.  If  the  defendant  do  not  obtain  this  order,  he 
admits  that  the  issue  is  properly  made  up,  or  at  least  waives 
any  irregularity  in  it.  Four  days  after  the  delivery  of .  it 
is  usually  considered  a  reasonable  time  to  apply  for  the 
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order."  Here  the  defendant  did  not  apply,  but  the  plain- 
tiff, after  the  four  days,  made  the  application  to  amend, 
which  was  granted  on  payment  of  costs,  which  costs  were 
paid  and  the  amendment  made. 

If  the  plaintiff  had  gone  down  to  trial  with  the  defective 
jury  process,  as  was  the  state  of  the  issue  book  before  the 
amendment,  the  case  of  Wood  v.  Peyton,  2  D.  &  L.  441, 
shews  that  even  in  that  case  the  trial  would  not  be  set 
aside  for  irregularity.  There  judgment  had  been  given 
for  the  plaintiff  on  demurrer  to  a  replication,  and  there 
were  also  pleas  on  which  issues  were  joined.  The  plaintiff 
proceeded  to  trial,  and  obtained  a  verdict.  The  venire 
was  only  to  try  the  issues  joined.  The  Court  there  said  : 
"  There  ought  to  be  no  rule.  It  does  not  appear  that  the 
defendant  has  been  prejudiced  by  the  error ;  and  if  we 
were  to  grant  a  rule,  the  plaintiff  might  apply  to  amend 
the  jury  process.  We  have  refused  in  similar  cases  to 
interfere."  So  in  this  case,  we  ought  not  to  interfere  after 
the  plaintiff  applied  and  had  the  informality  corrected 
before  trial. 

It  was  also  contended  that  the  amended  issue  book 
was  informal.  It  is  not  as  full  as  the  form  given  in 
ArchbolcVs  Forms,  but  I  cannot  say  it  is  fatally  defective. 
After  stating  the  judgment  on  the  issue  of  law  and  the 
staying  of  judgment  until  the  issue  joined  be  tried,  it 
proceeds,  "  And  thereupon,  to  try  the  said  issue,  let  a  jury 
come,  &c."  Looking  at  the  form  of  an  issue  (and  the  award 
of  venire),  in  general,  given  in  the  C.  L.  P.  Act,  we  may 
assume  this  to  be  an  award  of  a  venire  tarn  ad  inquiren- 
dem  qitam  ad  triandum. 

On  the  whole,  I  think  the  rule  should  be  discharged. 
As  it  is  important  in  practice  that  the  usual  and  settled 
forms  should  be  followed,  and  as  the  plaintifis  in  this  case 
have  been  careless  in  that  respect,  we  will  not  give  them 
the  costs  of  this  application. 

Wilson,  J.,  concurred. 

Rule  discharged. 
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Pope  v.  Keilly. 

Error  to  County  Court — Practice — Costs — 31  Vic.  ch.  24. 

The  proceedings  here  with  regard  to  writs  of  error  to  County  Courts 
must  be  governed  by  the  old  practice  in  England. 

The  plaintiff,  in  the  County  Court,  recovered  $5  on  a  declaration  contain- 
ing counts  on  the  warranty  of  a  horse,  for  deceit,  and  the  common 
counts.  No  certificate  was  granted,  and  judgment  was  entered  for 
defendant  for  his  costs  of  defence  as  between  attorney  and  client,  less 
the  $5  damages.  The  plaintiff  removed  the  judgment  by  writ  of  error, 
contending  that  under  the  statute  of  Ontario,  31  Vic.  ch.  24,  sec.  2, 
sub-sec.  4,  he  was  entitled  to  Division  Court  costs.  The  defendant 
obtained  a  rule  calling  upon  the  plaintiff  to  assign  errors.  Held,  not 
his  proper  course  ;  but  that  he  should  have  sued  out  a  scire  facias 
quare  executionem  nan. 

Held,  also,  that  this  writ  could  not  be  said  to  have  been  sued  out  merely 
for  delay,  in  which  case  the  Court  will  not  stay  execution,  for  there 
was  fair  ground  for  contending  that  the  plaintiff  was  entitled  to  Division 
Court  costs,  and  that  the  defendant  should  have  deducted  his  own  costs 
in  such  Court  from  his  own  County  Court  costs. 

The  judgment  of  the  County  Court  of  the  County  of 
Peterborough  was  removed  by  writ  of  error,  tested  on  the 
15th  of  December,  1868,  at  the  instance  of  the  plaintiff. 

In  Easter  Term  last,  the  defendant  obtained  a  rule, 
calling  on  the  plaintiff  to  shew  cause  why  he  should  not 
forthwith,  or  within  such  time  as  the  Court  might  direct, 
assign  errors  herein. 

In  this  term  Spencer  shewed  cause.  The  practice  as  to 
proceedings  in  error  remains  here  the  same  as  it  was  by 
the  old  English  practice ;  and  this  rule  has  been  irregularly 
issued.  The  defendant  should  have  sued  out  a  scii^e  facias 
quare  executionem  non,  then  have  issued  a  rule  to  appear 
to  it,  and  then  a  rule  to  assign  errors,  before  he  could 
treat  the  plaintiff  as  in  default :  Jaques  v.  Ocesar,  2  Wms. 
Saund.  100,  101a;  Harrison's  C.  L.  P.  Act,  488,  and  notes ; 
Knox  V.  Qostello,  3  Burr.  1792  ;  2  Leon.  107,  No.  135  ; 
Sambridge  v.  Horsley,  2  T.  R.  17 ;  James  v.  Staples,  6  T. 
R.  367 ;  Leith  v.  McFerlen,  and  Johnson  v.  Jebh,  3  Burr. 
J  772  ;  2  Selloris  Prac.  375-6  ;  Bagley's  Prac.  522  ;  Tidd's 
Prac,  9th  ed.,  1163. 
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Hector  Cameron  supported  the  rule.  There  is  no 
necessity  for  defendant  to  sue  out  a  scire  facias,  for  the 
plaintiff  is  proceeding  to  reverse  his  own  judgment :  John- 
son V.  Jehh,  3  Burr.  1772 ;  Tidd's  Prac.  608 ;  LiisKs  Prac. 
679.  This  rule  was  granted  because  the  plaintiff  has  abused 
the  process  of  the  Court :  LuslCs  Prac.  665  ;  Best  v.  Gom- 
jMrtz,  2  Dowl.  395  ;  Evaois  v.  Swete,  2  Bing.  326;  Kemjo- 
land  V.  Macauley,  4  T.  R.  436  ;  Keeling  v.  Austin,  7  Bing. 
601.  The  Court  may,  if  proceedings  are  taken  for  delay 
only,  allow  execution  to  issue. 

Wilson,  J. — In  this  case  the  declaration  contains  several 
counts,  on  the  warranty  of  a  horse,  and  on  the  common 
counts,  and  for  fraudulently  selling  a  horse  to  the  plaintiff 
as  sound  when  he  knew  the  horse  to  be  unsound.  There 
are  various  traverses  pleaded.  The  jury  found  a  verdict 
for  the  plaintiff  on  all  the  issues,  and  they  assessed  the 
damages  at  S5.  A  suggestion  is  then  made,  that  as  the 
plaintiff  recovered  less  than  eight  dollars,  and  the 
judge  did  not  certify  in  the  plaintiff's  favor,  the  defendant 
was  entitled  to  set  off  his  costs  of  defence  as  between 
attorney  and  client  against  the  said  damages  :  that  defend- 
ant's costs  had  been  taxed  at  £17.  Os.  ^d.,  which  exceeded 
the  damages  by  £15  15s.  od.\  and  that  he  recover  the  same 
of  the  plaintiff,  and  have  execution  therefor. 

In  the  notice  of  error  served  by  the  plaintiff  on  defend- 
ant he  has  stated  that,  amongst  other  grounds  of  error,  he 
will  argue  there  is  error  in  not  awarding  to  the  plaintiff 
his  costs  of  suit  according  to  the  Division  Court  scale,  and 
in  not  awarding  him  execution  for  such  part  of  his 
damages  and  costs  as  might  exceed  defendant's  costs,  and 
for  not  limiting  to  defendant  the  award  of  execution  for 
such  sum  of  his  costs  as  should  exceed  the  plaintiff's 
damages  and  Division  Court  costs. 

The  plaintiff  contends  he  is  entitled  to  costs  to  be  taxed 
on  the  Division  Court  scale,  under  the  Act  of  Ontario,  31 
Vic.  ch.  24,  sec.  2,  sub-sec.  4,  and  that  these  should  have 
been  deducted  from  defendant's  County  Court  costs  (the 
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amount  of  such  costs  as  he  would  have  been  properly  put 
to  in  the  Division  Court)  in  case  the  suit  had  been  brought 
there. 

The  defendant  contends  he  is  entitled  to  his  full  County 
Court  costs,  without  any  deduction  therefrom  in  respect  of 
any  supposed  Division  Court  costs,  and  that  the  plaintiff  is 
not  entitled  to  any  costs  at  all ;  for  the  case  is  governed  by 
the  first  section  of  the  Act  last  referred  to,  and  not  by  the 
section  on  which  the  plaintiff  relies. 

There  seems  to  be  no  practice  here  specially  governing 
writs  of  error  from  County  Courts,  as  there  is  writs  of 
error  from  the  Superior  Courts,  unless  the  18th  section  of 
the  County  Courts  Act,  Consol.  Stat.  U.  C.  ch.  15,  makes 
applicable  the  provisions  of  ch.  13,  which  regulates  proceed- 
ings of  the  kind  in  the  Superior  Courts,  as  being  a  "case  not 
expressly  provided  for  by  law,"  and  in  which  the  proceed- 
ings of  the  County  Court  must  therefore  be  made  to  con- 
form, to  the  practice  of  the  Superior  Courts  of  common  law. 

The  section  referred  to  does  not  apply,  for  a  proceeding 
by  error  is  not  a  matter  of  "practice  of  the  Superior 
Courts  of  common  law,"  nor  can  such  practice  be  made 
to  extend  to  more  than  actions  and  proceedings  in  the 
Qounty  Courts,  which  a  suit  in  error  is  not. 

If  therefore  this  proceeding  must  be  conducted  according 
to  the  ancient  practice  which  regulated  writs  of  error,  the 
question  is  whether  the  defendant  must  not  compel  the 
plaintiff  to  proceed  according  to  the  old  accustomed  pro- 
cedure, however  dilatory  or  expensive  that  method  may  be. 

It  appears  to  me  that  as  the  plaintiff  cannot  have  execu- 
tion on  this  judgment  as  it  stands,  and  as  the  defendant  can 
have  and  is  expressly  entitled  to  it  by  the  award  which 
appeal's  on  the  roll,  it  would  not  be  an  idle  or  incon- 
gruous proceeding  for  the  defendant  to  sue  out  a  scire  facias 
quare  executionem  7ion.  I  think  this  is  the  process  that 
must  be  adopted.  Afterwards,  a  rule  to  appear  to  the  scire 
facias  must  be  served  on  the  plaintiff,  and  then  a  further 
rule  to  assign  errors  :  James  v.  Staples,  6  T.  R.  367. 
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The  cases  shew  plainly  that  when  it  appears  the  writ  is 
prosecuted  only  for  delay,  the  Court  will  not  sta}"  execution. 

I  cannot  say  clearly  this  writ  has  been  sued  out  merely 
for  delay.  There  is  fair  ground  for  contending  that  the 
plaintiff  was  entitled  to  Division  Court  costs,  and  that  the 
defendant  should  have  had  his  own  Division  Court  costs 
deducted  from  his  County  Court  costs. 

The  first  section  of  the  late  Act  relating  to  costs  applies 
only  to  actions  of  case  and  trespass.  On  the  face  of  this 
record  there  are  counts  in  assumpsit.  As  to  these  counts 
the  plaintiff  was  entitled  to  have  Division  Court  costs 
taxed  to  him,  and  the  defendant  should  have  had  his  own 
supposed  Division  Court  costs  deducted  from  his  general 
County  Court  costs. 

The  defendant  must  either  pursue  the  old  practice  relat- 
ing to  proceedings  in  error,  or  by  amendment  in  the  Court 
below  make  the  suggestion  as  the  plaintiff  insists  it  should 
be,  or,  if  the  plaintiff  in  fact  succeeded  only  on  the  counts 
in  case,  have  the  plaintiff's  recovery  restricted  to  these 
counts,  and  then,  if  the  plaintiff  still  delay  to  proceed  in 
error,  apply  to  the  Court  below  for  leave  to  issue  execution. 

All  we  can  do  is  to  discharge  the  rule,  but  without  costs. 

Morrison,  J.,  concurred. 

Rule  discharged. 
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In  re  Dallas  and  the  Registrar  of  the  Surrogate 
Court  for  the  County  of  Perth. 

Registrar  of  Surrogate — Fees — C.  S.  U.  C.  ch.  16. 

With  regard  to  the  fees  to  be  charged  on  grant  of  letters  of  administration 
by  the  Registrar  and  Surrogate  Judge,  under  Consol.  Stat.  U.  C.  ch.  16, 
and  the  tariff,  it  was  held  : 

1.  The  Registrar  is  not  entitled  to  charge  for  the  application,  for  he  does 
not  prepare  it.    His  duty  begins  with  receiving  and  filing  it. 

2.  For  all  aflBdavits  which  should  properly  be  made  in  his  office  he  is 
entitled  to  charge,  though  he  does  not  prepare  them,  and  to  administer 
the  oath  and  charge  for  it 5  but  he  can  make  no  charge  forswearing 
the  deponent  unless  he  actually  does  so.  Semble,  that  he  cannot 
charge  for  the  affidavit  of  the  place  of  abode  of  the  intestate,  and  of 
intestacy,  under  section  32,  for  these  affidavits  may  accompany  the 
application. 

3.  He  may  charge  for  the  bond,  though  the  attorney  may  have  prepared  it. 

4.  The  attendance  of  the  Judge  to  sign  his  fiat  for  the  grant  is  not  a 
special  attendance,  under  schedule  B.  of  the  statute.  The  Judge  there- 
fore is  not  entitled  to  the  f'^e  of  $1  for  such  attendance,  nor  is  the 
Registrar  entitled  to  a  fee  of  10c.  on  it,  as  for  drawing  a  special  order, 
nor  to  50c.  for  attending  and  entering  it  as  an  order  on  a  special  at- 
tendance. 

J,  P.  Woods,  on  behalf  of  Ellen  Dallas,  obtained  a  rule 
on  the  Registrar  of  the  Surrogate  Court  of  Perth,  to  shew 
cause  why  a  writ  of  mandamus  should  not  issue,  command- 
ing him  to  deliver  to  Ellen  Dallas  the  letters  of  adminis- 
tration to  the  estate  and  effects  of  Alexander  Dallas, 
deceased,  for  which  the  Judge  of  the  Surrogate  Court  of 
the  County  of  Perth  had  granted  his  fiat,  upon  payment 
to  him  of  the  sum  of  $3.25,  tendered  to  him  as  his  proper 
fees  payable  to  him  under  the  Surrogate  Court  tariff  in 
that  behalf,  (besides  the  Judge's  fees  and  fees  to  fee  fund), 
and  why  he  should  not  pay  the  costs  of  this  application. 

The  Registrar  claimed  the  following  fees  (the  personal 
property  being  sworn  at  $300) : 


1.  Application   $1  00 

2.  Receiving  and  Entering  Clerk's  Certificate.  0  50 

3.  Certificate   0  10 

4.  Papers   1  00 

6.  Grant   1  00 

6.  Seal   0  50 

7.  Notice   0  25 

8.  Order  ,   0  10 

9.  Attending  and  Entering  ,   0  50 

10.  Postage   0  50 


$5  25 
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Judge's  Fees  : 

Order    $0  60 

Attendances   1  00 

Grant   2  00 

$3  50 

The  applicant  stated  the  first  and  second  items  as 
follows  :  "  Receiving  and  entering  application,  50c. ; "  and 
he  objected  to  the  fourth  item  altogether,  because  he  drew 
the  papers  himself,  and  the  Registrar  did  not.  These  items 
made  a  difference  of  S2  in  the  bill  as  claimed,  and  he  ten- 
dered the  remainder  of  S3. 25  to  the  Registrar,  who  refused 
to  take  it. 

The  affidavit  filed  stated  that  the  Registrar  claimed  to 
be  entitled  to  SI  for  drawing  the  bond,  though  he  did  not 
draw  it,  and  to  20  cents  for  swearing  deponents  to  each 
affidavit,  though  he  did  not  so  swear  them  ;  but  that  he 
would  waive  these  items  in  this  case. 

The  applicant  also  stated  to  the  Registrar  that  the  eighth 
and  ninth  items  of  his  bill,  but  the  ninth  at  any  rate,  the 
Registrar  was  not  entitled  to,  as  his  right  to  them  would 
depend  on  whether  the  attendance  of  the  Judge  on  granting 
the  fiat  could  be  considered  a  special  attendance  or  not, 
and  that  he  considered  the  attendance  of  the  Judge  was 
not  a  special  attendance  as  charged  for  and  paid.  And  he 
desired  still  to  raise  these  objections  if  allowed  to  do  so. 

The  Registrar  appeared  in  person,  and  submitted  to  the 
decision  which  the  Court  might  make. 
Woods  moved  the  rule  absolute. 

Wilson,  J.-—The  Consol.  Stat.  U.  C.  ch.  16,  sec.  69,  gives 
to  the  Judge  the  fees  in  schedule  B.  of  the  Act. 

And  by  sec.  70,  the  Registrar  and  officers  of  the  Surro- 
gate Courts,  and  attorneys  and  barristers,  shall  be  entitled 
to  take  for  the  performance  of  their  duties  and  services 
under  the  Act  such  fees  as  shall  be  fixed  under  the  provi- 
sions of  the  Act ;  which  power  of  fixing  fees  is,  by  the 
84th  and  18th  and  19th  sections  of  the  Act,  vested  in  the 
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Judges  of  the  Court,  and  in  others  to  be  appointed  by  the 
Governor. 

The  Judges  appointed  under  the  14th  section  of  the 
Surrogate  Courts  Act  of  1858,  had  power  to  make  general 
rules  for  the  Court ;  and  under  the  18th  section  of  the 
present  Act,  the  rules  which  were  made  by  these  Judges 
are  continued,  and  the  same  J udges  have  still  power  by 
the  later  Act  to  exercise  the  like  power. 

Under  the  Surrogate  Courts  Act  of  1858,  the  Judges 
appointed  under  the  14th  section  did  make  rules  applicable 
to  the  subject  of  this  motion. 

The  statute  states  the  general  procedure  to  be  adopted 
by  next  of  kin,  in  getting  grant  of  administration,  to  be  as 
follows  : — An  application  for  grant  to  the  Surrogate  Court 
when  the  intestate  was  resident  in  the  province  at  the  time 
of  his  death  :  under  sec.  32.  An  affidavit  of  the  place  of 
abode  of  the  intestate  at  the  time  of  his  death  :  Ihid.  An 
affidavit  of  the  intestacy  of  deceased :  Ihid.  On  such 
application,  the  Registrar  shall  by  letter  give  notice  to  the 
Surrogate  Clerk  of  the  application,  and  all  other  particulars  : 
sec.  38.  Unless  on  special  order  of  the  Court,  grant  of 
administration  is  not  to  issue  on  the  application  till  the 
Registrar  has  received  a  certificate  from  the  Surrogate 
Clerk,  that  no  other  application  appears  to  have  been  made 
in  respect  of  the  goods  of  the  deceased  :  sec.  39.  A  bond  is 
to  be  given  by  the  person  to  whom  the  grant  of  administra- 
tion is  made,  with  a  surety  or  sureties  as  the  Judge  may 
require :  sec.  63.  Judges,  Registrars,  and  Commissioners 
for  taking  affidavits,  have  power  to  administer  oaths  in  all 
matters  and  causes  testamentary  :  sec.  15. 

The  table  of  fees  settled  by  the  Judges  appointed  under 
the  14th  section  of  the  Surrogate  Courts  Act  of  1858,  to  be 
taken  by  the  Registrar,  begins  as  follows  : — "  Receiving  and 
entering  application  for  probate  or  administration,  and 
transmitting  notice  thereof  to  the  Surrogate  Clerk  (exclu- 
sive of  postage)  50c." 

This  disposes  of  the  first  item  in  the  bill  of Application, 
$1,"  for  it  is  quite  clear  he  is  not  to  prepare  it.    Ue  kiiows 
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nothing  about  it  until  he  receives  it.  The  applicant  for 
grant,  or  his  or  her  attorney  or  solicitor,  prepares  it  in  the 
ordinary  course  of  things,  and  is  entitled  to  do  so.  The 
Registrar  is  not  therefore  entitled  to  make  the  charge  for 
the  first  item  of  his  bill.  His  duty  begins  on  "  Receiving 
and  entering  the  application." 

The  next  disputed  item  is  No.  4,  "  Papers,  $1."  I  cannot 
very  well  tell  what  it  means.  I  do  not  know  what  the 
papers  were.  The  tariff  entitles  him  to  charge  for  preparing 
all  necessary  affidavits  and  other  documents,  and  for  these 
he  is  entitled  to  charge  although  he  does  not  prepare  them. 

But  I  think  the  affidavit,  under  sec.  32,  stating  the 
place  of  abode  of  the  intestate  at  the  time  of  his  death,  the 
Registrar  cannot  insist  on  preparing,  for  it  is  an  affidavit 
which  accompanies  or  may  accompany  the  application.  And 
I  incline  to  think  that  the  other  affidavit,  of  intestacy, 
mentioned  in  the  same  section,  if  there  be  another  affidavit 
drawn  for  that  purpose,  he  cannot  insist  on  preparing  or 
being  paid  for  either,  for  the  same  reason. 

All  affidavits  he  does  prepare  he  is  entitled  to  swear  the 
deponents  to,  and  to  charge  for  administering  the  oath. 
But  although  he  may  be  entitled  to  charge  for  affidavits 
which  should  properly  be  made  in  his  office,  although  he 
does  not  prepare  them,  but  which  are  prepared  by  the 
attorney  of  the  party,  he  is  not  entitled  to  charge  for 
swearing  the  deponent  to  them  unless  he  actually  does  so. 

I  cannot  dispose  of  the  fourth  objection  more  precisely, 
for  the  want  of  more  precise  information  respecting  it. 

As  to  the  bond,  I  think  the  Registrar  is  entitled  to 
charge  for  it,  although  the  attorney  may  have  prepared  it. 

The  eighth  and  ninth  items,  it  is  said,  depend  upon  the 
fact  whether  the  attendance  of  the  Judge  on  giving  his 
fiat  for  grant,  and  for  which  the  charge  of  $1  has  been 
made,  can  be  considered  as  a  "  special  attendance  "  under 
schedule  B.  of  the  statute. 

The  Judge  is  entitled  in  this  case  to  a  fee  of  $2  for  the 
grant,  and  to  50c.  for  his  order  for  it,  but  I  think  he  is  not 
entitled  to  the  fee  of  $1  for  a  special  attendance  on  making  it. 
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A  special  attendance  may  perhaps  properly  be  charged 
under  sec.  39,  when  a  special  order  is  made  by  the  Judge 
for  administration  to  be  granted  before  the  Registrar  has 
received  the  certificate  from  the  Surrogate  Clerk  that  no 
other  application  for  administration  has  been  made.  But 
for  a  mere  routine  attendance,  I  think  the  special  charge 
is  not  properly  made.  The  wording  of  the  schedule  is,  "  On 
every  special  attendance,  or  for  purpose  of  audit,  $1,"  from 
which  it  is  plain  that  an  attendance  merely  to  sign  an 
order  is  very  different  from  an  attendance  "  for  purpose  of 
audit,"  and  that  a  special  attendance  "  must  also  be  very 
different  from  it,  when  the  special  attendance  is  placed  on 
the  same  footing,  and  is  remunerated  on  the  same  scale  as 
an  attendance  for  the  purpose  of  audit,  which  latter  busi- 
ness must  require  special  care  and  a  special  adjudication, 
quite  unlike  the  mere  granting  of  an  ordinary  fiat  in  a 
non-contentious  proceeding. 

In  my  opinion  the  Registrar  is  not  entitled  to  the  ninth 
item,  of  50c.,  which  is,  according  to  the  tariff,  for  "  Attend- 
ing and  entering  every  order  made  or  proceeding  had  on 
a  special  attendance,  or  attendance  for  audit  by  Judge." 

I  think  also  the  Registrar  is  not  entitled  to  the  eighth 
item,  of  lOc,  which  the  tariff  allows  to  him  for  "  Drawing 
special  orders  or  other  instruments  directed  by  the  Judge, 
per  folio,"  because  this  is  not  a  special  order,  and  it  is  not 
one  which  can  be  paid  for  by  the  folio,  or  was  intended  to 
have  been  so  paid.  The  order  can  only  be  in  the  nature  of 
a  fiat,  and  most  likely  is  in  all  cases  endorsed  on  the  appli- 
cation or  petition — "  Let  grant  of  administration  be  made 

to   ^  as  within  prayed"  ;   and  for  which  the 

legislature  thought  50c.  to  be  an  ample  remuneration, 
considering  the  very  small  allowances  made  to  all  persons 
for  their  services  under  the  statute. 

The  rule  will  formally  be  made  absolute.  There  will  be 
no  necessity  to  proceed  further,  as  the  parties  stated  they 
would  be  satisfied  with  the  decision  of  the  Court,  and  con- 
form themselves  to  it. 

Morrison,  J.,  concurred. 

Rule  absolute. 
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Moore  v.  Sibbald. 

Agreement — Construction — Sale  with  right  of  re-purchase. 

The  plaintiff  and  defendant  made  the  following  agreement :  I,  S.  (the 
defendant)  give  $20  to  M.  (the  plaintiff )  for  the  colt  which  I  have 
in  possession,  but  I  promise  to  give  back  the  colt  to  M.  if  he  will  pay 
the  same  sum,  with  12  per  cent,  interest,  on  or  before  the  1st  May,  1866. 
If  not  paid,  the  colt  will  be  the  property  of  S.  then  he  can  do  with 
it  as  he  likes,  or  keep  it  for  himself."  The  plaintiff  paid  defendant 
$15,  but  failed  to  pay  the  balance,  and  in  September,  1867,  defendant 
sold  the  colt ;  whereupon  the  plaintiff  brought  trover. 

Held,  that  the  transaction  was  in  effect  a  sale  with  a  right  of  re-purchase, 
not  a  mortgage  ;  and  that  the  plaintiff  not  having  paid  the  money  by 
the  day,  his  right  was  gone.  The  defendant,  therefore,  was  held  not 
liable  in  trover ;  and  the  plaintiff  was  allowed  to  recover  the  $15  paid 
by  him,  as  money  had  and  received. 

Trover  for  conversion  of  a  sorrel  colt,  with  common 
counts  added. 

Pleas,  to  the  first  count,  not  guilty,  and  property  not 
the  plaintiff's ;  to  the  second  count,  never  indebted,  pay- 
ment, and  set-off. 

The  cause  was  tried  at  the  last  Spring  Assizes,  before 
the  Judge  of  the  County  Court  of  Wellington,  at  Guelph 
acting  for  and  in  the  absence  of  the  Chief  Justice  of  this 
Court. 

The  material  evidence  was  as  follows  : 
Alexander  Durow  proved  the  following  agreement,  dated 
Ist  April,  1866  : 

Erin,  April  1,  1866. 

An  agreement  entered  between  D.  W.  Sibbald.  of  the  first  part,  and 
Joseph  Oliver  Moore,  of  the  secoud  part.  I,  the  said  D,  W.  Sibbald, 
give  twenty  dollars  to  the  said  Joseph  0.  Moore  for  the  colt  which  I  have 
in  possession ;  but  I,  the  said  D.  VV.  Sibbald,  promise  to  give  back  the 
colt  to  Moore  if  he  will  pay  the  same  sum,  with  twelve  per  cent,  interest, 
on  or  before  the  first  day  of  May,  1866.  If  not  paid,  the  colt  will  be 
D.  W.  Sibbald's  property  then  he  can  do  with  it  as  he  likes  or  keep  it 
for  himself 

(Signed),      JOSEPH  0.  L.  MOORE. 
Witness  -  Alexander  Durow. 

This  witness  proved  that  defendant  said  he  would  keep 
the  colt  for  five  months  at  $1  a  month,  and  next  winter 
he  would  keep  it  at  the  same  price  as  the  last  winter. 

The  plaintiff  denied  that  this  was  the  true  agreement. 
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and  on  this  there  was  contradictory  evidence,  but  a  witness 
for  the  defence  proved  his  admission  of  his  signature. 

James  Moore  said  :  In  February,  1867, 1  went  to  defend- 
ant, who  I  heard  was  going  to  sell  the  colt.  He  said  he 
had  a  claim  of  $60  for  money  advanced,  keep,  and  interest, 
against  the  colt ;  that  he  had  got,  in  May,  $15  from  the 
plaintiff,  and  had  credited  him  with  it,  which  left  $45  due 
to  him.  Defendant  claimed  two  sums  of  $20  advanced  to 
the  plaintiff.  I  said  it  was  strange,  if  he  advanced  two 
sums  of  $20,  he  did  not  put  them  in  the  agreement. 

Z.  Hall  said  :  I  bought  the  colt  in  September,  1867,  from 
defendant,  for  $250.  He  said  he  owned  it.  I  said,  "  What 
if  Moore  turns  up  ? "  He  said  he  would  arrange  all  that. 
Some  time  after,  defendant  told  me  the  plaintiff  was  back, 
and  he  had  offered  the  plaintiff  $100  to  settle  it :  that  he 
sold  the  colt  because  he  had  to  buy  feed  for  it ;  understood 
he  had  offered  the  plaintiff  $100  to  settle,  as  defendant 
had  done  well  with  the  colt.  I  read  plaintiff's  letter  send- 
ing defendant  the  $15,  and  saying  he  would  send  the 
balance  soon,  and  asking  defendant  not  to  be  hard  with 
him.    Defendant  shewed  me  the  letter. 

For  defence,  John  Sihbald  said  :  I  sold  the  colt  to  the 
plaintiff*  in  the  fall  before,  when  plaintiff  went  to  Oil 
Springs.  In  the  Spring  he  offered  to  sell  me  the  colt  back 
for  $30 ;  he  wanted  money  to  go  to  Oil  Springs. 

Isaac  Snider  said  :  I  think  plaintiff  offered  the  colt  for 
$30  in  the  fall.  Defendant  said  he  had  lent  the  plaintiff 
$20,  and  $6  plaintiff  owed  him  on  the  colt. 

The  learned  Judge,  who  tried  the  case  without  a  jury, 
found  $15  in  favour  of  the  plaintiff,  on  the  count  for 
money  had  and  received,  and  for  defendant  on  the  other 
counts,  stating  the  grounds  on  which  he  decided  very 
fully  in  his  notes  of  the  case. 

In  Easter  Term  last  M.  C.  Cameron,  Q.  C,  obtained  a 
rule  calling  on  defendant  to  shew  cause  why  the  verdict 
rendered  for  defendant  and  the  verdict  rendered  for  the 
plaintiff  should  not  be  set  aside,  and  a  new  trial  granted,  the 
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verdict  being  against  law  and  evidence  as  rendered  for  de- 
fendant, and  too  small  as  rendered  for  the  plaintiff ;  and 
on  the  gi'ound  of  surprise  at  the  document  put  in  at  the 
trial  as  the  agreement  of  the  parties,  when  it  was  not  the 
agreement ;  and  on  grounds  disclosed  in  the  affidavits 
filed. 

In  this  term  Anderson  shewed  cause.  The  evidence 
stated  shewed  a  clear  right  in  defendant  to  keep  the 
colt  or  do  with  it  as  he  liked,  if  the  plaintiff  failed  to 
redeem  it  in  time ;  and  he  did  fail.  As  to  surprise,  the  * 
plaintiff  called  for  the  agreement  put  in,  and  after  he  got  it 
he  treated  it  as  his ;  and  besides  that,  his  admission  of  its 
being  his  signature  was  proved.  The  agreement  Avas  not 
a  mortgage,  but  a  sale  with  the  right  of  repurchase.  There 
is  a  difference  in  this  respect  between  real  and  personal 
property. 

McMichael  supported  the  rule. — The  agi'eement  was  not 
the  plaintiff's ;  but  assuming  it  to  have  been  proved  to  be 
his,  it  shewed  a  mere  pledge  or  mortgage,  and  not  a  sale 
with  the  right  of  re-purchase  :  Pigot  v.  Ciibley,  15  C.  B.  N. 
S.  701.  The  time  was,  after  alleged  default,  extended,  and 
no  definite  day  was  fixed  for  payment,  and  the  sale  by  de- 
fendant was  without  notice  to  the  plaintiff'.  If  the  transac- 
tion were  a  mortgage  the  plaintiff  should  have  recovered  all 
above  the  defendant's  actual  claim.  The  present  verdict 
can  be  right  only  if  the  transaction  were  a  sale  with  right 
of  repurchase  :  Johnson  v.  Stear,  1 5  C.  B.  N.  S.  830. 

Wilson,  J. — There  is  no  evidence  that  defendant  ever 
formally  extended  the  time  within  which  the  plaintiff 
might  repurchase  or  redeem  the  debt.  He  said  at  different 
times  he  would  give  up  the  colt  on  getting  $45 ;  and  he 
said  in  March,  1867,  "if  plaintiff  or  his  authority  came 
within  a  month,  and  paid  $45  for  his  expenses,  he  would 
give  up  the  colt."  But  this  was  only  expressive  of  what 
the  defendant  was  willing  to  do,  not  what  he  was  bound 
or  binding  himself  to  do. 

If  this  agreement  were  a  mortgage  by  which  the  plaintiff 
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was  bound  to  pay  a  certain  sum  of  money  on  a  certain  day, 
and  lie  failed,  the  title  of  defendant  would  be  absolute,  and 
he  could  sell  and  confer  an  absolute  irredeemable  title  to  the 
purchaser,  though  he  might  if  he  chose  take  proceedings 
for  a  foreclosure  or  sale  in  equity.  He  is  not  obliged  to  do 
so,  however,  as  in  the  case  of  real  estate.  The  mortgagee 
in  such  a  case  is  bound  to  pay  over  to  the  mortgagor  all 
that  he  received  on  a  sale  of  the  property  over  and  above 
his  own  demand. 

If  this  were  a  power,  the  defendant  had  the  like  power 
of  sale,  accounting  for  the  surplus  beyond  his  debt.  If  this 
were  a  sale  by  plaintiff  to  defendant  with  a  right  of  repur- 
chase, the  plaintiff  must  be  held  strictly  to  the  condition. 

The  agreement  is  :  "I,  Sibbald,  give  $20  to  Moore  for  the 
colt  I  have  in  possession,  but  I  promise  to  give  back  the 
colt  to  Moore  if  he  pay  the  same  sum,  with  12  per  cent, 
interest,  on  or  before  the  1st  May,  1866 ;  if  not  paid,  the 
colt  will  be  Sibbald's  property  then  he  can  do  with  it  as 
he  likes,  or  keep  it  for  himself ; "  and  he  can  get  no  benefit 
from  it  unless  he  paid  or  tendered  the  money  at  the  day. 

If  it  were  a  sale  with  right  of  repurchase,  the  payment 
which  the  plaintiff  made  on  account  might  be  considered 
as  a  payment  made  on  the  colt,  giving  the  defendant  the 
right  to  retain  it  until  the  balance  was  paid,  and  the  right 
of  re-sale  for  default  of  payment  of  the  residue,  holding  the 
plaintiff  liable  for  the  deficiency  on  such  re-sale  if  any,  but 
not  to  the  profits,  if  any  resulted  ;  according  to  the  case  of 
Milgate  v.  Kehhle,  3  M.  &  G.  100,  and  others  of  that  kind  : 
Blackburn  on  Sale,  320. 

I  do  not  think  defendant  could  have  held  the  plaintiff  for 
the  deficiency  on  a  re-sale  by  reason  of  the  plaintiff's  default 
to  pay,  because  defendant  had  no  power  by  the  instrument 
to  compel  the  plaintiff  to  repurchase  the  colt. 

All  the  defendant  could  therefore  do,  if  the  plaintiff  paid 
no  money  to  rebuy,  was  to  retain  the  colt ;  and  if  the  plain- 
tiff did  pay  money  on  account,  but  not  sufficient  to  rebuy, 
was  to  return  the  money  he  did  pay  to  him. 

In  Williams  v,  Owen,  5  Jur.  114,  S.  C.  5  M.  &  Cr.  306, 
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the  plaintiff's  father  sold  the  property  in  question  in  fee 
to  defendant  on  the  14th  June,  1821.  On  the  same  day,  by  a 
separate  instrument  between  the  same  parties,  it  was  agreed 
that  in  case  Williams  should  pay  to  defendant  the  like 
sum  of  £550  as  that  for  which  Williams  had  sold  to  defen- 
dant within  twelve  months,  and  £13  for  conveyancing 
charges,  the  defendant  would  reconvey  to  Williams,  or  cov- 
enant that  the  conveyance  should  be  cancelled  and  made 
void ;  and  it  was  provided  that  Owen  should  retain  the 
rents  to  that  day  instead  of  interest,  if  he  preferred  the 
same  to  interest.  It  was  also  agreed  that  the  rents  should 
be  apportioned  from  the  4th  of  August,  1821,  and  be  re- 
ceived from  that  day  by  Owen.  And  Owen  agreed  that  if 
£650  was  paid  on  or  before  the  4th  August,  1822,  the  con- 
veyance should  be  cancelled  and  the  premises  reconveyed. 
Defendant  took  possession  immediately  after.  WilUams 
lived  for  some  time  after,  and  left  the  plaintiff  his  heir, 
who  was  under  age  till  shortly  before  the  filing  of  the  biU. 

The  defendant  insisted  there  was  a  sale  with  an  agree- 
ment to  repurchase  ;  the  plaintiff  that  it  was  a  mortgage. 
The  Vice  Chancellor,  Sir  L.  Shadwell,  thought  it  was  a 
mortgage  :  10  Sim.  392.  The  Lord  Chancellor,  Cottenham, 
said :  "  This  court  will  treat  a  transaction  as  a  mortgage, 
though  it  was  made  so  as  to  bear  the  appearance  of  an 
absolute  sale,  if  it  appear  that  the  parties  intended  it 
to  be  a  mortgage;  but  if  the  parties  intended  an  abso- 
lute sale,  a  contemporaneous  agreement  for  a  repurchase, 
not  acted  upon,  will  not,  of  itself,  entitle  the  vendors 
tcf  redeem.  *  *  *  The  question  is,  was  the  original 
transaction  a  bond  fide  sale  with  a  contract  for  repur- 
chase, or  was  it  a  mortgage  under  the  form  of  a  sale ; 
and  one  criterion  is,  are  the  remedies  mutual  and 
reciprocal.  Has  the  defendant  all  the  remedies  a  mort- 
gagee is  entitled  to  ?  Tried  by  this  test,  there  is  no 
doubt  this  could  not  be  a  mortgage.  If  the  transaction 
was  a  mortgage,  there  must  have  been  a  debt ;  but  how 
could  Owen  have  compelled  payment  1 "  The  bill  to  redeem 
was  dismissed  with  costs.    Perry  v.  Meddowcroft,  4  Beav. 
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197 ;  Davis  v.  Thomas,  1  Russ.  &  M.  506,  and  many  other 
cases,  are  to  the  same  effect. 

When  defendant  says  by  the  writing  "I  give  $20  to 
Moore  for  the  colt  I  have  in  my  possession,"  that  is  a 
purchase.  When  he  says  "  but  I  promise  to  give  back  the 
colt  to  Moore  if  he  will  pay  the  same  sum,  with  12  per 
cent,  interest,  on  or  before  1st  May,  1866,"  that  is  a  con- 
tract of  re-sale  to  Moore  upon  these  terms. 

If  the  agreement  had  ended  there,  there  would  have 
been  hardly  any  doubt  that  the  contract  was  one  of  such 
a  nature.  But  it  is  added  :  "  If  not  paid,  the  colt  will  be 
D.  W.  Sibbald's  property  then  he  can  do  with  it  as  he  likes, 
or  keep  it  for  himself" 

I  think  the  proper  meaning  of  the  clause  is,  that  if 
Moore  do  not  pay  the  money  by  the  day,  his  right  to  buy 
shall  be  determined,  and  Sibbald  may  do  as  he  pleases  with 
the  colt,  without  regard  to  the  right  which  he  has  given 
to  Moore. 

Sibbald  could  not  oblige  Moore  to  buy,  nor  could  he  sue 
him  for  the  price,  or  any  balance  that  might  be  unpaid. 
And  after  the  day  Sibbald  might  have  kept  the  colt  "  for 
himself,"  and  the  plaintiff  could  neither  redeem  him,  nor 
compel  him  to  sell  and  account  for  the  surplus. 

The  defendant  has  been  greatly  the  gainer  in  this  tran- 
saction, and  I  am  not  satisfied  he  has  dealt  quite  correctly 
with  the  plaintiff.  It  is  not  explained  how  he  could  have 
given  the  plaintiff  two  sums  of  $20,  and  yet  put  only  one 
of  them  in  the  agreement,  and  have  bound  himself  to  give 
up  the  colt  on  getting  back  $20,  if  he  really  gave  tlie 
plaintiff  $40.  When  he  got  the  $15  back  in  May,  it  . 
appears  to  me  there  was  only  $5  due  to  him  on  the  money 
paid.  But  the  balance,  whatever  it  was,  was  not  paid  to 
him,  and  the  colt  was  therefore  his  property;  nor  was  the 
balance  ever  tendered  to  him  as  long  as  he  had  the  colt. 

The  plaintiff  does  not  appear  to  have  acted  properly 
either,  in  snatching  the  paper  which  he  thought  con- 
tained the  agreement  about  the  colt  from  the  defendant, 
and  it  is  unfortunate  he  rejected  the  defendant's  offer  of 
$100,  which  was  made  to  him  in  settlement. 
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I  have  not  said  anything  of  the  affidavits,  because  they 
are  so  opposed  that  they  answer  each  other. 

On  the  agreement  and  evidence,  I  think  the  finding 
is  correct,  and  that  the  rule  must,  therefore,  be  discharged. 

Morrison,  J.,  concurred. 

Rule  discharged. 


MEMORANDA. 

During  this  Term  the  following  gentlemsn  were  called 
to  the  Bar : — Charles  Edward  Blake  Anderson,  J oseph 
Ryan,  Horace  Lapierre,  George  Christie  Gibbons, 
James  Thomas  Garrow,  Williaj^i  Fitzgerald,  Walter 
Dudley,  William  George  Hannah,  John  King,  William 
Davidson,  George  Kerr,  Hugh  James  Woodside, 
Charles  Moss,  Samuel  Barton  Burdett,  John 
RuTHRVEN  Wilson. 
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2nd  December,  1869.  The  following  rule  was  read  in 
Court : 


Michaelmas  Term,  33  Victoria. 
Thursday,  the  second  day  of  December ,  A.D.,  1869. 

It  is  ordered  that  the  first  Wednesday  in  Hilary  Term, 
in  the  Court  of  Queen's  Bench,  and  the  first  Thursday  in 
the  said  Term,  in  the  Court  of  Common  Pleas,  shall  be 
New  Trial  Paper  Days. 

(Signed)    John  H.  Hagarty,  C.  J.  C.  P. 
Jos.  C.  Morrison,  J. 
Adam  Wilson,  J. 
John  W.  Gwynne,  J. 
Thomas  Galt,  J. 
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HILARY  TERM,  33  VICTORIA.,  1870. 

{February  7th  to  February  19th.) 


Present  : 

The  Honorable  Joseph  Curran  Morrison,  J. 

Adam  Wilson,  J.  (a) 


Pope  v.  Reilly. 

Error— Vic.  Ch.7,  sec.  12,  not  retrospective. 

The  Statute  of  Ontario  33  Vic.  ch.  7,  sec.  12,  provides  that  ''the  law 
and  practice  as  to  writs  of  error,  and  the  proceedings  thereon,  shall 
hereafter  be  the  same  as  the  law  and  practice  now  in  force  in  England;" 
and  there  error  cannot  be  brought  for  any  error  in  a  judgment  with 
respect  to  costs. 

Held,  that  the  Statute  was  not  retrospective,  so  as  to  affect  a  writ  of 
error  in  respect  of  costs  issued  before  its  passing  5  for  such  a  writ  is 
a  new  action,  and  there  is  nothing  in  the  Statute  shewing  that  it 
was  intended  to  take  away  a  vested  right. 

Hector  Cameron  obtained  a  rule  calling  on  the  plaintiiF 
to  shew  cause  why  the  writ  of  error,  the  assignment  of 
errors,  and  all  other  proceedings  under  the  writ,  should  not 
be  quashed  and  set  aside,  on  the  ground  that  the  errors 
assigned,  and  in  respect  of  which  the  writ  had  been  issued, 
were  in  respect  of  costs  only,  and  under  the  law  and  practice 
now  in  force  error  in  respect  of  costs  cannot  be  assigned. 

Spencer  shewed  cause.  The  question  is  whether  the 
Ontario  Statute  of  last  session,  33  Vic.  ch.  7,  sees.  11,  12, 
have  a  retrospective  effect.  The  proceeding  in  error  is  a 
new  action  :  2  Wms.  Saund,  101  ^.  Statutes  will  not  be 
construed  so  as  to  interfere  with  vested  rights  of  action  : 
Moon  V.  Burden,  2  Ex.  22 ;  Helmore  v.  Shuter,  2  Show, 
16  ;  Cotton  v.  Comviercictl  Bank,  17  CP.  447 ;  Couch 


(a)  The  Chief  Justice  was  absent  during  this  term,  and  Wilson,  J., 
during  the  first  week  of  the  term,  owing  to  indisposition. 
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q.  t.  V.  Jeffries,  4i  Burr.  2460 ;  Hitchcock  v.  Way,  6  A.  &;  E. 
943. 

Hector  Cameron  supported  the  rule.  The  writ  of  error 
issued  in  December,  1868.  The  assignment  of  errors  was 
not  made  till  the  5th  of  Februar}^,  1870.  The  late  statute 
was  passed  on  the  24th  December,  1869.  The  statute  now 
gives  a  new  remedy  in  cases  relating  to  costs.  He  referred 
to  Surtees  v.  Ellison,  9  B.  &  C.  750. 

Wilson,  J. — The  only  part  of  the  late  statute  necessary 
to  refer  to  is  the  begining  of  the  12th  section  :  "  The  law 
and  practice  as  to  writs  of  error,  and  the  proceedings  there- 
on, shall  hereafter  be  the  same  as  the  law  and  practice  now 
in  force  in  England  in  respect  to  writs  of  error  from  the 
Superior  Courts  of  Common  Law  to  Inferior  Courts." 

The  law  and  practice  in  force  in  England,  referred  to,  is 
contained  in  the  English  rule  of  Court,  No.  27  of  T.  T. 
1853,  which  provides  that  "  in  no  case  shall  error  be 
brought  for  any  error  in  a  judgment  with  respect  to  costs, 
but  the  error  (if  any)  in  that  respect  may  be  amended  by 
the  Court  in  which  such  judgment  may  have  been  given, 
on  the  application  of  either  party." 

There  is  no  doubt  that  the  proceedings  in  error  by  a 
writ  were  considered  as  a  new  suit,  and  not  the  continua- 
tion of  the  former  suit :  Batchelor  v.  Ellis,  7  T.  R.  337. 
And  error  will  lie  for  a  wrong  judgment  as  to  costs :  Banks 
V.  Newton,  11  Q.  B.  340. 

The  authorities  shew  that  a  vested  right  of  action  shall 
not  be  taken  away  by  a  future  Act  of  Parliament,  unless 
the  language  of  the  Act  be  very  plainly  expressed  to 
that  effect.  The  statute  in  question  does  not,  in  my 
opinion,  affect  the  present  suit,  which  was  commenced 
before  the  Act  was  passed. 

The  rule  must  be  discharged  with  costs. 

Morrison,  J.,  concurred. 

Bule  discliar ged(a). 


(a)  See  Pope  v.  Reilly,  ante  p.  478, 
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Toms  et  al.  v.  Sills. 

Account  stated — Evidence  of. 

To  support  a  claim  upon  an  account  stated,  there  must  be  an  antecedent^ 
and  subsisting  debt  between  the  parties  ;  and  a  special  agreement  to 
pay  a  sum  of  money  cannot  be  converted  into  an  account  stated. 

In  this  case  a  bill  of  costs  was  put  in,  which  had  been  taxed  at  £40,  in 
a  suit  brought  by  one  V.  against  defendant,  in  which  M.,  one  of  the 
plaintiffs,  was  plaintiff's  attorney.  There  was  a  receipt  for  $50  en- 
dorsed upon  it  signed  by  M.,  and  a  memorandum  signed  by  defendant, 
will  pay  the  above  balance  one  week:"  Held,  no  evidence  of  an 
account  stated. 

Action  on  two  promissory  notes  and  on  an  account 
stated. 

Pleas,  non  fecit  and  never  indebted,  &;c. 

On  the  trial,  at  Goderich,  before  the  late  Mr.  Justice 
J ohn  Wilson,  the  plaintiff  proved  the  promissory  notes,  and 
he  claimed  under  the  account  stated  the  balance  due  on 
a  bill  of  costs  of  $131.65. 

It  appeared  that  one  Vought  brought  an  action  against 
the  defendant,  one  of  the  now  plaintiffs  (Moore)  being  in 
that  suit  the  attorney  for  Vought.  On  the  trial  of  this 
cause  a  bill  of  costs  in  detail  was  put  in,  which  bill 
appeared  to  have  been  taxed  by  Mr.  McDermott  at  the 
sum  of  £40  8s.  Sd.,  and  underneath  it  the  following  receipt 
appeared  :  "  Received  on  the  above  the  sum  of  fifty  dollars. 
J ames  Moore."  Underneath  that  again  was  written, I  will 
pay  the  above  balance  one  week. — D.  L.  Sills."  This  latter 
memorandum  was  proved  to  be  in  the  handwriting  of  this 
defendant.  That  was  all  the  evijience  to  support  the 
account  stated,  and  the  defendant's  counsel  objected  that 
it  did  not  do  so. 

The  learned  judge  entered  a  verdict  for  the  amount 
claimed,  reserving  leave  to  the  defendant  to  move  to  reduce 
the  verdict  by  the  sum  objected  to. 

In  Easter  Term  last  Moss  obtained  a  rule  nisi  in  pur- 
suance of  the  leave  reserved,  to  reduce  the  verdict  to  the 
sum  of  $72.20,  on  the  ground  taken  at  the  trial,  that  there 
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was  no  evidence  to  support  the  count  upon  the  account 
stated. 

During  this  term  J.  B.  Read  shewed  cause,  citing 
Barker  v.  Birt,  10  M.  &  W.  61 ;  Curtis  v.  Mickards,  1  M. 

6  G.  46  ;  Douglas  v.  Holme,  12  A.  &  E.  641. 

Moss  supported  his  rule,  contending  that  there  was  no 
evidence  of  a  debt,  and  that  the  plaintiff,  therefore,  clearly 
could  not  recover  :  Fesenmayer  Y.Adcock,  16  M.  &;  W.  449  ; 
Tyhe  v.  Gosford,  14  C.  P.  67 ;  Fetch  v.  Lyon,  9  Q.  B.  147; 
Tucker  v.  Barrow,  7  B.  &  C.  623 ;   Wayman  v.  Hilliard, 

7  Bing.  101 ;  Stephens  v.  Berry,  15  C.  P.  548  ;  Lemaire  v. 
Elliott,  7  Jur.  N.  S.  1206. 

Morrison,  J. — We  are  of  opinion  that  this  rule  must  be 
made  absolute,  the  evidence  adduced  of  an  account  stated 
being  merely  a  memorandum  in  the  defendant's  hand- 
writing at  the  foot  of  a  bill  of  costs, — "  I  will  pay  the 
above  balance  one  week." 

It  results  from  the  very  notion  of  an  account  stated, 
as  well  as  from  the  form  of  the  count,  which  both  in  its 
ancient  and  modern  form  alleges  the  account  to  have  been  of 
money  found  to  be  due,  that  there  must  have  been  an 
antecedent  and  subsisting  debt  between  the  parties.  As 
said  by  Lord  Lyndhurst,  C.  B.,  in  Clarke  v.  Webb,  1  C.  M. 
&  R.  30.  "  A  special  agreement  to  pay  a  sum  of  money 
cannot  be  converted  into  an  account  stated.  In  order  to 
recover  as  upon  an  account  stated,  it  ought  to  appear  that 
the  account  was  stated  with  reference  to  former  transac- 
tions between  the  parties." 

And  in  Lubbock  v.  Tribe,  3  M.  &;  W.  607,  Lord  Abinger 
C.  B.,  in  giving  judgment  says  :  "  Then  as  to  the  account 
stated  :  I  have  often  observed  that  there  is  a  good  deal 
of  confusion  in  the  books  on  questions  of  accounts  stated, 
— not  the  older  books,  but  the  modern  ones.  They  lay 
down  this,  that  where  there  is  a  promise  to  pay  a  sum  of 
money  as  due  from  A.  to  B.,  it  is  evidence  of  an  account 
stated ;  which  means  this,  that  the  simple  promise,  if  it 
stand  unexplained  and  uncontradicted,  is  evidence  to  go 
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to  a  jury  that  the  plaintiff  claims  that  sum  to  be  due,  and 
that  there  are  matters  of  account  between  the  parties  ;  it 
does  not  go  further  than  that ;  and  it  is  only  when  you 
come  to  look  at  the  facts  on  which  the  promise  was  made 
that  you  are  enabled  to  see  whether  it  is  an  account  stated 
or  not.  Here  there  was  nothing  due  from  the  defendant 
to  the  plaintiffs  at  all ;  the  only  thing  in  respect  of  which 
they  had  a  claim  upon  him,  was  upon  the  promise,  *  *  * 
but  it  was  not  in  the  nature  of  any  debt  due  from  the  one 
to  the  other  at  all." 

In  the  case  before  us  there  is  no  evidence  of  any  antece- 
dent debt  due  to  these  plaintiffs.  If  these  costs  were  re- 
coverable at  aU  against  the  defendant,  it  could  only  be 
upon  the  promise  to  pay  the  plaintiffs'  client,  Vought,  the 
amount,  if  the  memorandum  at  the  foot  imported  a  legal 
liability  to  pay  the  amount  to  any  one.  If  the  promise, 
as  contended,  could  be  supported  in  favor  of  these  plain- 
tiffs, some  consideration  must  have  moved  from  them  to 
raise  the  promise,  of  which  there  is  no  evidence.  Assum- 
ing there  was,  in  that  case  their  cause  of  action  would  be 
for  a  breach  of  that  promise ;  and,  as  said  in  Glarhe  v.  Wehh, 
a  special  agreement  cannot  be  converted  into  an  account 
stated. 

The  rule  will  therefore  be  absolute  for  reducing  the 
verdict. 

Wilson,  J.,  concurred. 

Rule  absolute. 
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Mason  qui  tam  v.  Mossop. 

Stamps — Omission  to  affix — Penal  action— 21-2^  Vic.  ch.  4,  sec.  9 — 31  Eliz. 
ch.  5,  sec.  5 — Pleading. 

An  action  for  a  penalty  for  not  afiSxing  stamps  to  an  instrument,  under 
27-28  Vic.  ch.  4,  sec.  5,  must  by  the  31  Eliz.  ch.  5,  be  brought  within 
a  year.  No  right  of  action  vests  in  the  plaintiff  until  the  action  is 
so  brought,  and  the  defendant  therefore  may  take  advantage  of  this 
latter  statute  under  a  plea  of  not  guilty. 

The  defendant  was  held  not  precluded  from  such  defence  by  having 
marked  in  the  margin  of  his  plea  the  statute  21  Jac.  I.,  ch.  4,  only. 

This  was  an  action  to  recover  a  penalty  under  the 
statute  27-28  Vic.  ch.  4,  and  29  Vic.  ch.  4,  for  not  afl&xing 
stamps  to  a  promissory  note.  The  defendant  pleaded  not 
guilty  by  statute  21  Jac.  I,  ch.  4,  sec.  4. 

The^  case  was  tried  before  Hagarty,  C.  J.,  at  the  last 
London  Assizes. 

On  the  trial  it  appeared  that  the  note  in  question  was 
dated  11th  January,  1868,  for  $503.  Stamps  were  affixed 
to  it,  but  six  of  them  were  postage  stamps.  This  action 
was  commenced  on  the  21st  September,  1869. 

It  was  objected  that  the  action  was  not  brought  within 
a  year,  the  case  being  within  the  provisions  of  31  Eliz.  ch. 
5.  On  the  part  of  the  plaintiff  it  was  urged,  that  the 
plea  not  referring  to  the  statute  of  Elizabeth  the  defend- 
ant could  not  avail  himself  of  it. 

A  verdict  was  entered  for  the  plaintiff  for  the  penalty,  with 
leave  reserved  to  defendant  to  move  to  enter  a  nonsuit,  if 
the  court  should  be  of  opinion  that  the  defendant's  objec- 
tion was  fatal. 

During  Michaelmas  Term  last  Osier  obtained  a  rule 
nisi  to  enter  a  nonsuit,  and  also  to  arrest  the  judgment,  as 
it  appeared  by  the  record  that  the  action  was  not  brought 
within  a  year. 

Harrison,  Q.  C,  and  Ferguson  shewed  cause.  The 
defendant  desires  to  urge  a  defence  given  to  him  by  31 
Eliz.  ch.  5,  sec.  5,  but  that  statute  is  not  mentioned  in  the 
margin  of  his  plea,  and  he  therefore  cannot  rely  upon  it  : 
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VanNatter  v.  Buffalo  and  Lake  Huron  R.  W.  Co.,  27  U. 
C.  K.  581 ;  Edivavds  v.  Hodges,  15  C.  B.  477;  Rule  of 
Court  No.  21  T.  T.  1856,  Har.  C.  L.  P.  A.  691 ;  Dyer  v. 
Best,  L.  R.  1  Ex.  152;  2  Wms.  Saund.  63  6.  He  has 
referred  to  21  Jac.  I.  ch.  4  only,  and  must  therefore  be 
confined  to  that  statute,  which,  by  section  5,  does  not  apply 
where  the  penalty  is  one  arising  from  a  default  in  any  pay- 
ment due  to  the  revenue.  They  referred  to  Attorney 
General  v.  Hall,  11  Price  760 ;  Consol.  Stat.  U.  C.  ch.  78, 
sec.  7 ;  B.  &  L.  Prec.  3d  ed.  707 ;  Barhy  on  Limitations, 
404-5. 

Moss,  contra.  The  statute  31  Eliz.  ch.  5,  sec.  5,  applies 
to  this  case,  and  the  defendant  can  rely  upon  it  under  the 
general  issue.  There  was  no  necessity  for  pleading  speci- 
ally or  pleading  not  guilty  by  statute,  and  the  fact  of 
his  having  mentioned  the  21  Jac.  I.  in  the  margin  of  his 
plea  cannot  prejudice  him,  or  preclude  him  from  any  other 
defence  he  may  have,  though  not  given  by  that  act.  The  dis- 
tinction between  the  31  Eliz.  ch.  5  and  the  ordinary  statutes 
of  limitation  is  clear,  and  has  been  frequently  recognized. 
Where  the  plaintiff  sues  as  a  common  informer,  no  right  of 
action  vest  in  him  before  suit,  and  the  right  is  only  given  to 
whoever  shall  sue  within  a  certain  time.  He  must  shew 
therefore  that  he  has  brought  his  action  in  time  as  part  of 
his  case,  and  the  defendant  can  take  advantage  under  the 
general  issue  of  his  failure  to  prove  this ;  in  other  cases 
the  right  of  action  has  already  vested,  by  virtue  of  some 
contract  or  other  transaction :  Chitty's  statutes  vol.  III.  p. 
1 ;  Petrie  v.  White,  3  T.  R.  11 ;  Carth.  233  ;  2  Wms.  Saund. 
63  c;  Mewhurn  v.  Street,  21  U.  C.  R.  507,  511 ;  Darby  on 
Limitations,  427;  Blanshard  on  Limitations,  141.  The 
rule  should  therefore  be  made  absolute. 

Morrison,  J. — The  principal  point  raised  in  this  rule 
is,  whether  the  defendant  can,  under  the  plea  of  not 
guilty,  as  pleaded  here,  take  advantage  of  the  provisions 
of  the  statute  of  Elizabeth,  and  I  am  of  opinion  that  he 
can. 
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That  the  statute  applies  to  this  case  there  can  be  no 
doubt.  The  81  Eliz.  ch.  5,  sec.  5,  enacts  that  all  actions 
which  shall  be  brought  for  any  forfeiture  on  any  statute 
penal  made  or  to  be  made,  whereby  the  forfeiture  is  or 
shall  be  limited  to  the  Queen,  her  heirs  or  successors,  only, 
shall  be  brought  within  two  years  next  after  the  offence 
committed;  and  that  all  actions  which  shall  be  brought 
for  any  forfeiture  upon  any  penal  statute,  the  benefit 
whereof  is  by  the  said  statute  limited  to  the  Queen, 
her  heirs  or  successors,  and  to  any  other  who  shall  prose- 
cute in  that  behalf,  shall  be  brought  by  any  person  that 
may  lawfully  pursue  for  the  same  within  one  year  next 
after  the  offence  committed ;  and  if  any  such  action  shall 
be  brought  after  the  time  in  that  behalf  limited,  then 
the  same  shall  be  void. 

By  section  9  of  ch.  4,  27-28  Vic,  it  is  enacted  that  if 
any  person  makes,  &c.,  any  promissory  note,  &;c.,  chargeable 
with  duty  under  that  act  before  such  duty,  &c.,  has  been 
paid  by  affixing  thereto  the  proper  stamps,  such  person 
shall  incur  a  penalty  of  $100.  And  by  the  12th  section 
of  the  same  act,  it  is  provided  that  the  penalties  imposed 
by  the  statute  shall  be  recoverable  in  the  manner  pre- 
scribed by  the  Interpretation  Act  in  cases  where  penalties 
are  imposed  and  the  recovery  is  not  otherwise  provided 
for.  And  turning  to  the  Interpretation  Act,  Consol.  Stat. 
C,  ch.  5,  sec.  6,  sub-sec.  17,  we  find  that  whenever  any 
pecuniary  penalty  or  any  forfeiture  is  imposed,  &;c.,  then, 
if  no  other  mode  be  prescribed  for  the  recovery  thereof, 
such  penalty,  &c.,  shall  be  recoverable  with  costs  by  civil 
action  or  proceeding  at  the  suit  of  the  Crown  only,  or  of 
any  private  party  suing  as  well  for  the  Crown  as  for  him- 
self, in  any  form  allowed  in  such  case  by  the  law  of  that 
part  of  the  province  where  it  is  brought,  &c. 

The  latest  case  in  which  we  find  the  provisions  of  the 
81  Eliz.  discussed  is  that  of  Dyer  v.  Best,  L.  E.  1  Ex.  152. 
There  the  action  was  one  brought  by  the  plaintiff*  suing 
for  a  penalty  for  himself  alone,  and  not  as  an  informer  qui 
tarn,  and  the  question  raised  was  whether  the  statute 
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applied  to  common  informers  suing  alone  as  well  as  qui 
tarn.  The  Court  held  that  it  did  ;  and  Pollock,  C.  B.,  said, 
"  With  regard  to  the  question  raised  in  the  case  under  the 
statute  of  Elizabeth,  it  appears  to  me  that  no  one  knowing 
the  history  of  our  law,  would  suppose  that  any  other  period 
than  one  year  from  the  act  complained  of  was  the  period 
during  which  a  common  informer  may  bring  an  action  for 
a  penalty and  after  referring  to  the  statutes  and  cases 
he,  at  the  end  of  his  judgment,  says ;  "  I  am  therefore  of 
opinion  that  the  31  Eliz.  ch,  5,  applies  to  a  common 
informer  suing  either  on  his  own  account  only,  or  for  the 
Queen  also.  He  must  therefore  bring  his  action  within 
twelve  months." 

The  only  other  point  to  be  determined  is  whether  under 
this  plea  of  not  guilty,  without  pleading  the  limitation 
of  a  year  or  stating  the  statute  of  Elizabeth  in  the  margin, 
it  was  open  to  the  defendant  at  the  trial  to  take  the  objec- 
tion he  did.  It  is  argued  by  Mr.  Harrison  that  as  the 
pleadings  stand  the  defendant  could  not  avail  himself  of 
the  statute,  and  in  support  he  cited  the  case  of  Dyer  v.  Best 
above  referred  to.  There  the  plea  was  not  guilty,  per  Stat. 
21  Jac.  I.,  as  in  this  case,  with  the  further  plea  that  the 
causes  of  action  did  not  accrue  within  one  year,  but  no 
question  arose  on  the  pleading.  I  see  no  objection  to  such 
a  plea  being  allowed,  but  at  the  same  time  I  see  no  neces- 
sity for  it,  for  I  think  it  is  quite  clear  that  it  need  not  be 
pleaded. 

In  the  case  of  Petrie  v.  White,  3  T.  R.  11,  Buller,  J.,  in 
giving  judgment  says  :  "This  is  not  like  the  case  put  of  an 
action  for  usury.  That  is  an  action  given  to  a  common  in- 
former, and  no  debt  arises  till  the  process  be  sued  out;  so  that 
unless  the  writ  be  sued  out  within  two  years  no  debt 
exists,  and  the  defendant  may  take  advantage  of  it  on  the 
plea  of  7iil  debet.  But  in  assumpsit,  where  a  debt  exists, 
although  six  years  have  elapsed  since  the  promise,  the 
defendant  must  plead  the  statute  of  limitations  if  he 
wish  to  take  advantage  of  the  plaintiff's  delay.  There  is 
this  distinction  between  those  two  cases ;  in  the  one, no  debt 
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arises  unless  the  action  be  commenced  within  two  years, 
and  therefore  it  is  evidence  on  the  general  issue  ;  but,  in 
the  other,  the  defence  cannot  be  taken  advantage  of  unless 
it  be  pleaded." 

And  in  2  Wms.  Saund.  63,  that  learned  writer  says : 
"  The  statute  31  Eliz.  ch.  5,  sec.  5,  which  limits  actions 
upon  penal  statutes  to  two  years  after  the  commission  of 
the  offence,  where  the  forfeiture  is  given  to  the  King 
only,  and  to  one  year  where  it  is  to  the  King  and  any 
other  person,  is  conceived  in  terms  almost  similar  to  the 
present ;  but  it  seems  clear  that  the  defendant  may  take 
advantage  of  that  statute  on  the  general  issue,  and  need 
not  plead  it ;  the  constant  practice  at  Ksi  Prius  being, 
for  the  defendant  to  call  upon  the  plaintiff  to  prove  the 
comencement  of  his  action  within  the  limited  period,  and 
many  questions  arise  as  to  what  shall  be  said  to  be  a 
proper  commencement  of  it."  And  at  page  63  c:  "  Perhaps 
the  true  ground  of  distinction  between  the  Statute  of 
Limitations  and  the  statute  31  Eliz.  and  other  statutes 
limiting  penal  actions  to  a  definite  period,  may  be  this : 
the  former  statute  limits  those  actions,  where  a  debt  or 
other  cause  of  action  is  already  vested  in  the  plaintiff  by 
means  of  some  contract,  or  other  transaction,  between  the 
plaintiff  and  defendant,  prior  to  the  bringing  of  the 
action ;  but,  in  penal  actions,  the  duty  or  right  of  action 
attaches  in  the  plaintiff'  merely  by  bringing  the  action, 
and  did  not  exist  in  him  before ;  and  unless  he  brings  his 
action  within  the  time  prescribed,  there  is  no  right  of 
action  attached  in  him ;  therefore  he  seems  as  much  bound 
to  prove  the  commencement  of  his  action  within  time, 
which  is  the  cause  or  consideration  of  it,  in  order  to  entitle 
himself  to  a  verdict,  as  a  person  who  brings  assumpsit  or 
debt  for  goods  sold  and  delivered,  or  money  lent,  and  the 
like,  is  to  shew  the  cause  or  consideration  of  his  action,  to 
entitle  him  to  a  verdict ;  and  if  he  fail  therein,  it  appears 
that  he  has  no  cause  of  action."  And  this  principle  is 
adopted  in  Mewburn  v.  Street,  21  U.  C.  R.  498. 

I  may  also  refer  to  what  is  said  by  Patteson,  J.,  in  de- 
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livering  the  judgment  of  the  court  in  DeBeauvoir  v.  Owen, 
5  Ex.  166,  when  he  says  :  "  The  necessity  to  plead  a  statute 
of  limitations  applies  to  cases  where  the  remedy  only  is 
taken  away,  and  in  which  the  defence  is  by  way  of  con- 
fession and  avoidance;  not  where  the  right  and  title  to 
the  thing  is  extinguished  and  gone,  and  the  defence  is  by 
denial  of  that  right."  So,  a  fortiori,  where  the  plaintiff 
never  had  any  right  of  action,  as  in  the  present  case. 

It  Avas  also  suggested  that  the  defendant, by  pleading  as  he 
did,  not  guilty,  per  stat.  21  Jac,  that  his  defence  was  con- 
fined to  that  statute.  We  think  not.  Ross  y.  Clifton.  11 
A.  &  E.  631,  and  Williams  v.  Jones,  lb.  643,  are  authori- 
ties in  favor  of  the  defendant.  Lord  Denman,  C.  J.,  in  the 
latter  case  said :  "  I  thought  that  the  plea  put  in  issue 
nothing  but  the  defence  which  the  statute  gave,  and  had 
not  the  general  effect  of  an  ordinary  plea  of  not  guilty. 
But  that  construction  of  the  rules  has  since  been  held  erro- 
neous." 

We  are  therefore  of  opinion,  as  it  appeared  at  the  trial 
the  action  was  not  commenced  within  a  year  from  the  act 
complained  of,  the  plaintiff  failed  in  his  action,  and  that 
the  rule  should  be  absolute  to  enter  a  nonsuit.  It  is  not 
necessary  to  consider  that  part  of  the  rule  which  seeks  to 
arrest  the  judgment. 

Wilson.  J.,  concurred. 

Rule  absolute. 
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Cameron  v.  Holland. 

Insolvent  Act  of  1864 — Statement  of  debt  in  schedule — Discharge. 

To  an  action  for  attorney's  costs  defendant  pleaded  his  discharge  under 
the  Insolvent  Act  of  1864,  alleging  that  the  plaintiff's  name  and 
residence,  with  ji  statement  of  defendant's  indebtedness  to  him  being 
for  a  balance  of  costs  in  two  suits  specified,  were  stated  in  his  schedule 
filed,  and  that  he  was  not  aware  before  obtaining  his  discharge  of  the 
exact  amount  of  such  indebtedness.  The  plaintiff  replied  that  his  name 
was  not  mentioned  in  the  schedule  for  any  sum  or  amount  whatever. 

Held^  on  demurrer,  that  the  replication  was  bad,  and  the  plea  good  ;  for 
that  the  debt  due  to  the  plaintiff  was,  under  the  circumstances,  suffi- 
ciently stated  in  the  schedule. 

The  statute  (Insolvent  Act  of  1864)  is  substantially  complied  with  if  the 
debt  is  set  out  in  such  a  manner  as  cannot  mislead,  and  leaves  no  doubt 
as  to  the  debt  referred  to,  and  the  amount  is  capable  of  being  ascertaind 
by  the  creditor. 

Declaration  upon  the  common  counts,  for  work  done 
and  services  rendered  by  the  plaintiff  as  an  attorney  and 
solicitor. 

Plea — that  after  the  passing  of  the  Insolvent  Act  of 
1864  the  defendant  became  unable  to  meet  his  engage- 
ments, and  was  desirous  of  making  an  assignment  of  his 
estate,  and  as  such  was  entitled  to  the  rights  and  benefits 
of  the  said  Act,  and  did  by  deed  of  assignment  duly  executed 
under  the  provisions  of  the  said  act,  and  in  accordance 
therewith,  assign  unto  S.  P.  all  his  estate  and  effects  as 
fully  and  effectually  as  the  said  act  empowered  him  to  do, 
for  the  purposes  and  on  the  trusts  by  the  said  act  created 
(the  said  defendant  having  fulfilled  all  conditions  on  his 
part),  and  when  all  things  had  happened  and  all  times 
elapsed  necessary  to  enable  him  to  make  said  assignment, 
and  the  said  S.  P.  being  at  said  time  qualified  and  compe- 
tent to  receive  and  accept  the  same  :  that  after  the  due 
execution  of  the  said  assignment  the  same  was,  with  a 
statement  of  his  affairs  or  list  containing  the  names  and 
residences  of  all  the  creditors  of  the  defendant,  according 
to  the  said  statute  in  that  behalf,  duly  filed  in  the  office  of 
the  clerk  of  the  County  Court  of  the  county  of  Huron, 
within  which  county  the  said  defendant  did  at  the  time 
of  the  maldng  and  filing  of  the  said  assignment  and  has 
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ever  since  resided  :  that  the  said  plaintiff's  name  and  resi- 
dence, with  a  statement  therein  of  the  defendant's  indebted- 
ness to  him  being  as  and  for  a  balance  of  costs  in  suits  of 
"  Vanstone  against  Holland"  and  "  Holland  against  Van- 
stone"  (the  same  being  proveable  against  the  defendant's 
estate)  were  duly  set  out  and  appeared  in  the  said  list  of 
creditors,  which  are  the  causes  of  action  in  the  declaration 
mentioned  :  that  the  defendant  was  not  aware  of  the  exact 
amount  of  such  indebtedness  at  any  time  before  the  grant- 
ing of  the  discharge  hereinafter  mentioned  :  that  due  notice 
of  the  said  assignment  and  proceedings  were  given  to  the 
said  plaintiff :  that  the  defendant  afterwards  gave  due 
notice  of  his  intention  to  apply  to  the  judge  of  the  said 
County  Court  of  the  county  of  Huron  for  a  discharge 
under  the  said  act;  and  after  the  expiration  of  one  year 
from  the  date  of  the  said  assignment,  the  said  defendant  in 
the  meantime  not  having  obtained  from  the  required  pro- 
portion of  his  creditors  a  consent  to  his  discharge,  or  the 
execution  of  a  deed  of  composition  and  discharge  under  the 
provisions  of  the  said  Insolvent  Act,  and  when  all  things 
had  happened,  and  all  times  had  elapsed,  and  all  things 
were  fulfilled  necessary  to  entitle  the  said  defendant  to  the 
order  of  discharge  hereinafter  mentioned,  the  said  judge, 
having  full  power  and  authority  in  that  behalf,  and  on  the 
application  of  the  defendant,  and  after  the  accruing  of  the 
said  cause  or  causes  of  action,  and  after  the  claim  of  the 
plaintiff  was  proveable  against  his  estate,  and  before  the 
commencement  of  this  suit,  duly  allowed  and  granted  to 
the  defendant  an  order  of  discharge  absolutely  under  the 
said  Act,  whereby  the  defendant  was  discharged  from  the 
said  claim  of  the  plaintiff;  and  the  said  order  of  discharge 
was  not  appealed  from,  and  is  in  full  force  and  effect. 

Replication — that  the  plaintiff's  name  as  a  creditor  was 
not  mentioned  in  defendant's  said  schedule  annexed  to  his 
said  deed  of  assignment,  nor  in  any  supplementary  schedule, 
as  required  by  law,  for  any  sum  or  amount  whatever,  and 
that  the  plaintiff's  said  claim  was  never  proved  against 
defendant's  said  estate. 
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Demurrer,  on  the  grounds  that  the  said  rephcation  is  bad, 
in  alleging  the  necessity  of  the  defendant  mentioning  the 
amount  of  his  indebted*ness  to  the  plaintiff  in  any  of  the 
said  schedules,  or  any  other  description  of  the  debt  than  in 
said  plea  mentioned,  there  being  no  allegation  of  fraudu- 
lent or  intentional  omission  of  it  therefrom,  or  that  the 
plaintiff  was  in  any  way  misled  by  the  description  given 
of  the  debt :  that  it  is  not  alleged  that  the  plaintiff  did  not 
furnish  to  the  assignee  after  the  said  discharge  in  insol- 
vency a  claim  for  the  amount  and  moneys  sued  for  herein. 

The  plaintiff  joined  in  demurrer,  and  excepted  to  the 
plea,  on  the  grounds:  1.  That  said  statement  of  defendant's 
affairs  or  list  referred  to  in  said  plea,  only  contained  the 
names  and  residences  of  all  the  creditors  of  the  defendant, 
and  did  not  contain  a  statement  of  the  amount  due  to  each, 
as  required  by  law.  2.  That  said  alleged  statement  does 
not  comply  with  the  provisions  of  the  said  act,  by  merely 
stating  the  indebtedness  to  consist  of  a  balance  for  costs, 
without  specifying  any  amount,  as  a  discharge  under  the 
Act  only  operates  as  a  discharge  of  the  amount  specified 
in  the  schedule  or  list.  3.  That  said  schedule  or  list  does 
not  shew  whether  the  amount  was  due  or  not,  nor  whether 
defendant  was  directly  or  indirectly  liable;  nor  dees  it 
sufficiently  shew  the  nature  of  the  debt;  nor  does  said 
plea  shew  any  defence  in  law. 

McMichael,  for  the  demurrer,  cited  Forman  v.  Dreiv,  4  B. 
&  C.  15 ;  Romellio  v.  Halaghan,  1  B.  &  S.  279 ;  Booth  v. 
Coldman,  1  E.  &  E.  414. 

S.  Richards,  Q.  C,  contra,  cited  Beck  v.  Beverly,  11  M. 
&  W.  844 ;  Hoyles  v.  Blore,  14  M.  &;  W.  387 ;  Kemp  v. 
Hurry,  11  Ex.  47. 

Morrison,  J. — After  the  best  consideration  I  can  give 
to  this  case,  I  am  of  opinion  that  our  judgment  should  be 
for  the  defendant. 

The  second  section  of  the  Insolvent  Act  of  1864  provides 
that  any  person  unable  to  meet  his  engagements,  and  de- 


CAMERON  V.  HOLLAND. 


509 


sirous  of  making  an  assignment  of  his  estate,  may  call  a 
meeting  of  his  creditors,  by  advertisement,  &;c.,  and  at  such 
meeting  he  shall  exhibit  statements  shewing  the  position 
of  his  affairs,  and  particularly  a  schedule  containing 
the  names  and  residences  of  all  his  creditors,  and  the 
amount  due  to  each,  &c.,  which  schedule  shall  be  sworn  to 
by  the  insolvent. 

The  statute  by  various  provisions  provides  for  the  insol- 
vent's discharge  ;  and  on  reading  the  third  sub-section /of 
sec.  9.,  the  discharge  absolutely  frees  and  discharges  him 
from  all  liabilities  whatsoever  existing  against  him,  and 
proveable  against  his  estate,  which  are  mentioned  and  set 
forth  in  the  statement  of  his  affairs  annexed  to  the  deed  of 
assignment,  or  which  are  shewn  by  any  supplementary  hst 
of  creditors  furnished  by  the  insolvent  previous  to  such 
discharge,  fee. 

The  defendant  says  in  his  plea  that  the  plaintiff's  name 
and  residence,  with  a  statement  of  the  plaintiff's  indebted- 
ness, was  duly  set  out  and  appeared  in  his  list  of  creditors; 
the  indebtedness  being  stated  as  being  for  a  balance  of 
costs  in  certain  suits,  specifying  the  suits  by  their  style  of 
cause,  and  he  avers  that  he  was  not  aware  of  the  exact 
amount  of  such  indebtedness  at  any  time  before  he  got  his 
discharge,  and  that  it  is  for  these  costs  he  is  now  sued. 
And  the  question  is,  is  that  so  insufficient  a  statement  of 
the  plaintiff's  debt  as  to  disentitle  the  defendant  to  be  dis- 
charged from  it.  No  doubt  it  does  not  state  the  amount 
due.  It  meets,  however,  the  term  (used  in  sub-sec.  3  of 
sec.  9)  a  liability  existing  against  him  and  proveable 
against  his  estate  and  mentioned  in  the  statement  of  his 
affairs ;  and  the  defendant,  in  his  plea,  accounts  for  his 
inability  to  state  the  exact  amount  from,  want  of  know- 
ledge. 

We  were  referred  to  no  decided  case  exactly  like  this. 
There  are  various  cases  somewhat  applicable  to  be  found  in 
the  books,  but  the  points  arising  in  them  are  generally  in 
reference  to  inaccuracies  in  distinguishing  the  debt  or  the 
creditors.    At  the  same  time  the  provisions  of  some  of  the 
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English  Acts  are  not  so  wide  as  ours ;  but  the  principles 
upon  which  they  are  decided,  and  the  language  used  by 
the  various  eminent  and  learned  judges,  are  applicable  to 
the  case  before  us. 

In  the  case  of  Forman  et  al.  v.  Drew,  4  B.  &  C.  18,  Lord 
Tenterden,  in  giving  judgment,  says — referring  to  the 
Statute,  1  Geo.  VI.,  ch.  119,  sec.  6,  which  requires  that  the 
insolvent  shall  deliver  into  court  a  schedule  containing  a 
full  and  true  description  of  every  person  to  whom  he  shall 
be  indebted,  &;c.,  together  with  the  nature  and  amount  of 
such  debts  respectively  : — "  The  object  of  these  provisions 
is,  that  the  creditors  of  the  insolvent  should  have  notice  of 
his  application  to  the  court  to  be  discharged  under  the  Act, 
and  I  think  the  words  of  the  sixth  section  ought  to  receive 
a  liberal  construction.  *  *  Construing  the  words  of  the 
sixth  section  liberally,  with  reference  to  the  object  which 
the  legislature  may  be  supposed  to  have  had  in  view,  it 
seems  to  me  that  the  true  question  is,  whether  the  sche- 
dule contains  a  description  of  the  debt  sufficient  to  excite 
the  attention  of  the  creditor  if  he  had  read  it.  *  *  There 
being  no  evidence  to  shew  that  the  defendant  had  any  in- 
tention to  mislead  his  creditors,  and  the  mode  in  which 
the  debt  is  described  in  the  schedule  being  calculated  to 
notify  to  the  plaintiffs  that  the  defendant  sought  to  be  dis- 
charged in  the  respect  of  their  debt,  I  think  that  the 
provisions  of  the  Act  of  Parliament  have  been  complied 
with,  and  that  the  defendant  was  duly  discharged  as  to 
that  debt."  And  Bay  ley  J.  said,  "If  the  plaintiffs  had 
looked  at  the  schedule  they  must  have  known  that  the 
debt  there  mentioned  as  a  debt  due  to  Webb  was  intended 
to  describe  a  debt  due  to  them,  for  it  is  stated  to  be  a  debt 
due  for  coals,"  &;c. 

And  in  a  case  of  Wood  v.  Jowett,  reported  in  a  note  to 
Forman  v.  Brew,  and  in  which  the  latter  case  was  cited, 
the  court  held,  that  as  the  description  of  the  debt  in  the 
schedule  was  not  intended  to  mislead,  nor  could  have  the 
effect  of  misleading  the  creditors,  it  was  sufficient. 

I  also  refer  to  the  case  of  Reeves  v.  Lambert,  in  the  same 
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volume,  at  page  217.  There  the  court  said,  "This  Act  of 
Parh'ament"  (1  Geo.  IV.,  ch.  119,  sec.  6)  ''must  receive  a 
reasonable  construction.  The  law  forces  no  man  to  do 
impossible  things,  and  there  may  be  many  cases  where  it 
would  be  impossible  for  a  prisoner  to  insert  in  his  schedule 
the  name  of  the  particular  holder  of  a  bill."  In  that  case  the 
creditor's  name  inserted  was  the  original  creditor's  name. 
"£100  balance,  for  goods  in  her  trade,  she  holds  my  accept- 
ance for  the  amount  due  in  October,  1823."  It  was  contended 
that  the  insolvent  was  not  discharged,  as  the  schedule  did 
not  name  the  plaintiff,  the  holder  of  the  bill,  to  whom  he 
was  indebted,  and  though  it  was  true  he  did  not  know  the 
holder  he  ought  to  have  enquired  of  the  original  creditor 
to  whom  she  indorsed  it.  The  court  further  said,  "It  would 
not  follow  that  the  legislature  intended  to  compel  the  in- 
solvent to  insert  in  his  schedule  the  names  of  all  parties 
who  claimed  to  be  his  creditors,  whether  he  knew  their 
names  or  not.  That  would  be  a  most  unreasonable  con- 
struction. *  *  If  the  plaintiff  had  looked  at  the  schedule  he 
would  have  seen  the  name  of  the  original  creditor  inserted 
in  it  as  a  creditor  for  £100,  and  that  she  held  his  accept- 
ance for  the  amount  due  in  October,  1823.  He  would 
therefore  have  known  that  the  prisoner  sought  to  be  dis- 
charged in  respect  of  that  debt  for  which  the  bill  was  given 
as  a  security,  and  he  would  therefore  have  had  an  oppor- 
tunity of  opposing  his  discharge." 

In  Jervis  v.  Jones,  4  Dowl.  614,  which  was  a  case  under 
the  insolvent  debtor's  Act,  7  Geo.  IV.,  ch.  57,  sec,  46,  the 
insolvent  inserted  in  his  schedule  £1000,  the  price  of  an 
annuity  of  £100  a  year  he  had  granted,  but  did  not  insert 
£475  for  the  arrears.  Patteson,  J.,  in  giving  judgment 
said — after  stating  the  requisites  of  the  schedule,  which 
required  a  full  and  true  description  of  all  debts,  &c.,  with  the 
nature  and  amount  of  such  debts  and  claims  respectively ; 
and  that  sec.  46  directed  the  defendant  to  be  discharged  as 
to  the  several  debts  and  sums  of  money  due  or  claimed 
to  be  due,  &c.,  to  the  several  persons  named  in  his 
schedule  as  creditors  : — "  Now,  under  these  general  words. 


512       queen's  bench,  Hilary  teem,  33  vie,  i870. 

it  appears  to  me  that  the  arrears  of  this  annuity  must 
be  included,  because  it  is  a  debt  due  to  a  person  named 
in  the  schedule  as  a  creditor.  But  it  may  be  said,  that 
as  there  were  here  two  debts  they  must  be  considered  as 
if  they  were  due  to  two  different  persons.  If  they  had  been 
different  debts  due  to  different  persons,  there  might  have 
been  weight  in  the  objection.  But  as  the  original  sum  in 
respect  of  which  the  arrears  became  due  was  mentioned  in 
the  schedule,  the  attention  of  the  creditor  must  necessarily 
have  been  drawn  to  the  consideration  of  the  arrears  which 
might  at  this  time  have  been  due,  There  is  nothing  in  the 
Act  of  Parliament  which  could  preclude  the  plaintiff,  after 
having  received  such  notice,  from  coming  in  and  proving 
as  a  debt  both  the  arrears  and  the  value  of  the  future 
annuity ;  and  as  it  does  not  appear  that  there  was  any  in- 
tention to  mislead  the  plaintiff,  because  his  attention  was 
directly  called  to  the  subject,  I  think  the  defendant  is 
entitled  to  his  discharge.  That  the  intention  to  mislead  is 
an  important  ingredient  is  clear  from  the  case  of  Forman 
V.  Dreiu.'' 

And  in  Boy  dell  v.  Ghampneys,  2  M.  &  W.  436,  another 
case  under  the  7  Geo.  IV.,  ch.  57,  Lord  Abinger,  C.  B.,  says, 
"  The  obvious  meaning  and  intention  of  the  Act  of  Parlia- 
ment was  to  discharge  the  party  from  all  his  debts  on  his 
giving  in  his  schedule  the  best  account  he  could  of  them, 
so  that  the  parties  interested  might  have  notice  what  debts 
he  sought  to  be  discharged  from."  And  Alderson,  B.,  said, 
"  The  only  object  of  the  particular  expressions  referred  to 
in  sec.  46,  is  to  identify  the  debt  in  respect  of  which  he  is 
to  be  discharged.  *  *  The  same  appears  from  the  cases 
deciding  that  where  the  instrument  is  not  quite  accurately 
described,  if  it  be  so  stated  as  that  the  parties  cannot  be 
misled,  it  is  sufficient  to  entitle  the  prisoner  to  his  dis- 
cha.rge." 

And  in  Bomellio  v.  Halaghan,  1  B.  &  S.  280,  Cockburn, 
C.  J.,  says,  The  Insolvent  Debtors  Act  requires,  as  a  con- 
dition of  exoneration  from  a  debt,  that  the  party  shall  give 
'a  full  and  true  description'  of  it.    But  these  words  must 


CAMERON  V.  HOLLAND. 


513 


receive  a  reasonable  interpretation.  Thus,  for  instance,  a 
mere  inaccuracy  in  the  description  unaccompanied  by  any 
intent  to  deceive,  and  not  calculated  to  deceive,  will  not 
vitiate  it." 

It  is  quite  evident  from  all  these  decisions  that  the 
Courts  looked  to  the  object  and  intention  of  the  legislature, 
and  not  to  the  literal  reading  of  the  statute. 

Our  Interpretation  Act  provides  that  every  Act  "  shall 
receive  such  fair,  large  and  liberal  construction  and  inter- 
pretation as  will  best  insure  the  attainment  of  the  object 
of  the  Act  and  of  such  provision  or  enactment,  according  to 
their  true  intent,  meaning,  and  spirit,"  Consol.  Stat.  C.  ch. 
5,  sec.  G,  sub-sec.  28.  One  of  the  objects  of  the  Act  is,  that 
the  insolvent  should  attach  to  his  assignment  a  schedule, 
under  his  oath,  containing  the  names  of  his  creditors,  &c., 
and  the  amount  of  the  debts  severally  due  to  them,  in  order 
to  notify  his  creditors  and  shew  to  them  what  his  liabilities 
are,  and  from  which  he  desires  to  be  discharged.  Now  it 
is  possible  in  many  cases  that  an  insolvent  may  not  be  able 
to  specify  the  amount  due  to  or  claimed  by  a  particular 
creditor ;  and  the  amount  of  bills  of  costs  due  a  solicitor, 
when  the  bills  are  not  delivered,  is  just  one  of  those  cases 
in  which  it  would  frequently  not  be  possible  for  an  insol- 
vent to  state  the  amount,  such  a  liability  being  quite 
different  in  character  from  an  ordinary  debt. 

It  would,  in  my  judgment,  be  taking  a  very  narrow  and 
unreasonable  view  of  the  statute,  and  contrary  to  the  policy 
and  spirit  of  the  insolvent  laws,  in  a  case  where  the  insol- 
vent, being  unable  to  specify  the  amount  of  his  creditor's 
debt,  states  in  his  schedule  that  the  creditor's  debt  is  a 
balance  of  two  bills  of  costs  in  two  specified  suits,  were  we 
to  hold  that  because  the  amount  is  not  mentioned  in  figures 
the  insolvent  was  not  entitled  to  be  discharged  from  the 
payment  of  these  biUs  of  costs,  notwithstanding  the  pro- 
visions of  sub-sec.  8  of  sec.  9,  which  provides  that  his  dis- 
charge absolutely  frees  and  discharges  him  from  all  liabili- 
ties whatsoever  existing  against  him  and  proveable  against 
his  estate,  and  which  are  mentioned  and  set  forth  in  the 
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statement  of  his  affairs  annexed  to  the  deed  of  assignment, 
&c.  There  can  be  no  manner  of  doubt  as  to  the  particular 
debt  or  liability  the  statement  in  the  insolvent's  schedule 
pointed  to,  and  in  fact  specified,  and  the  plaintiff  could  not 
by  any  possibility  be  misled  ^as  to  what  debt  the  defendant 
referred  to  and  included  in  his  schedule  and  sought  to  be 
freed  and  discharged  from ;  and  the  plaintiff  could  \have 
proved  his  debt  and  ranked  upon  the  insolvent's  estate, 
and,  if  he  had  reason,  objected  to  his  discharge. 

As  said  in  the  cases  I  have  referred  to,  the  Act  of  Parlia- 
ment must  have  a  reasonable  construction.  If  the  insolvent, 
being  unable  to  set  out  the  amount  of  the  debt  or  claim  of 
a  particular  creditor  named  in  his  schedule,  sets  it  out  in 
such  a  manner  as  cannot  mislead  that  creditor,  and  leaves 
no  doubt  as  to  the  debt  or  liability  referred  to,  and  the 
amount  of  which  is  capable  of  being  determined  by  the 
creditor,  in  my  opinion  the  insolvent  substantially  complies 
with  the  statute  ;  and  as  here  the  debt  or  liability  owing 
to  the  plaintiff  was  stated  and  pointed  out  as  being  the 
balance  of  two  bills  of  costs  in  two  specifically  named  suits, 
so  far  as  the  amount  of  these  particular  bills  of  costs 
is  concerned,  they  were  sufiiciently  described  to  entitle 
the  defendant  to  his  dischg^rge  from  the  payment  of  them. 
Such  being  my  opinion,  it  follows  that  the  objection  to  the 
defendant's  plea  fails,  and  that  the  replication  is  not  a  good 
answer  to  the  defendant's  plea;  and  the  defendant  is 
entitled  to  our  judgment  on  the  demurrer. 

Wilson,  J.,  concurred. 

Judgment  for  defendant 
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OlLARD   qui  TAM  V.  OWENS. 

Return  of  convictions— Penal  action— C.  S.  U.  C.  ch.  124,  29-30  Vic.  ch.  50, 
32  Vic.  ch.  6. 

Consol.  Stat.  U.  C.  ch.  124  requires  justices,  under  a  penalty,  to  return 
convictions  made  by  them  to  the  next  ensuing  General  Quarter  Sessions. 
29-30  Vic.  ch.  50  provides  that  it  shall  not  be  necessary  to  make  such 
return  until  the  Quarter  Sessions  to  which  the  party  complaining  can 
appeal.  32  Vic.  ch.  6  (the  Law  Reform  Act  of  1868)  enacts  that  the 
Sessions  shall  be  held  only  twice  a  year,  and  that  such  returns  shall  be 
made  to  the  Clerk  of  the  Peace  quarterly,  on  or  before  the  second 
Tuesday  in  March,  June,  September,  and  December,  in  each  year,  and 
shall  embrace  all  convictions  not  embraced  in  some  previous  returns. 
This  Act  came  into  force  on  the  1st  February,  1869,  and  makes  no 
mention  of  the  29-30  Vic.  ch.  50.  The  plaintiff  in  his  declaration  charged 
defendant  with  not  returning  convictions  made  in  December,  1868, 
and  January,  1869,  to  the  Clerk  of  the  Peace  before  the  second  Tues- 
day in  March  following  : 

Held,  insufficient,  for  when  the  convictions  were  made  it  was  defendant's 
duty  to  return  ihem  to  the  Quarter  Sessions,  which  for  all  that  appeared 
he  might  have  done  ;  and  it  should  have  been  averred  that  he  did  not 
so  return  them  before  the  first  of  February,  1869,  or  after  that  day 
to  the  Clerk  of  the  Peace  : 

QucBre,  as  to  the  effect  of  the  last  Act  upon  the  29-30  Vic.  ch.  50. 

Action  for  penalties  for  not  returning  convictions. 

The  declaration  set  out  that  on  the  17th  day  of  Decem- 
ber, 1868,  one  P.  laid  an  information  before  the  defendant, 
then  being  a  justice  of  the  peace,  &c.,  and  as  such  having 
authority  to  hear  and  determine  summarily  the  offence 
hereinafter  mentioned,  that  one  W.  had  committed  a 
breach  of  the  by-law  of  the  town  of  Picton,  &c. :  that 
defendant  heard  the  charge,  and  convicted  the  said  W., 
and  adjudged  him  to  pay  a  fine  of  81,  &c.  :  that  it  was 
the  defendant's  duty  to  make  a  return  of  such  conviction 
in  writing  under  his  hand  on  or  before  the  second  Tuesday 
in  the  month  of  March,  1869,  to  the  Clerk  of  the  Peace  for 
the  county,  &c.,  and  of  the  receipt  and  application  by  him 
of  the  moneys  received  by  him  from  said  W,,  &c.  Yet 
defendant,  not  regarding  the  statutes  in  that  behalf,  did  not 
on  or  before  the  said  second  Tuesday  in  March,  1869,  make 
a  return  to  the  Clerk  of  the  Peace,  &;c.,  although  a 
reasonable  time  had  elapsed  after  the  conviction  and  before 
vthe  said  second  Tuesday  of  March,  1869,  &;c., — whereby  the 
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defendant  forfeited  $80,  and  an  action  hath  accrued  to  the 
plaintiff  suing  as  aforesaid. 

The  declaration  contained  seven  other  similar  counts 
for  not  returning  seven  other  convictions,  the  informa- 
tions and  convictions  all  being  made  in  the  months  of 
December,  1868,  and  January,  1869  ;  and  at  the  end  of  the 
declaration  the  plaintiff  claimed,  as  well  for  the  Queen  as 
for  himself,  $640. 

The  defendant  demurred  to  the  whole  declaration,  and 
the  plaintiff  joined  in  demurrer.  The  grounds  of  demurrer 
were,  that  no  such  duty  as  alleged  in  respect  of  the  return 
of  the  conviction  existed  at  the  time  of  the  making  of  ^ 
any  of  the  convictions,  and  it  is  not  shewn  that  the  defend- 
ant made  default  in  his  duty  as  it  then  existed  :  that  the 
defendant  is  not  liable  to  any  penalty  for  failure  to  return 
the  convictions  as  alleged  :  that  a  return  is  sufficient  if 
made  to  the  Sessions  to  which  an  appeal  will  lie,  and  it  is 
not  shewn  that  the  convictions  were  not  duly  returned  to 
such  Sessions,  &;c. 

G.  S.  Patterson,  for  the  demurrer,  contended  that  the 
effect  of  the  change  in  the  law  made  by  32  Vic.  ch.  6,  sec. 
6,  sub-sec.  4,  taken  in  connection  with  Consol.  Stat.  U.  C. 
ch.  124,  and  29-30  Vic.  ch.  50,  was  to  do  away  altogether 
with  the  penalties  imposed:  that  only  one  penalty  can  be 
recovered  for  each  three  months,  without  reference  to  the 
number  of  convictions,  and  that  the  proper  mode  of  taking 
this  objection  was  by  demurrer  :  Frederick  v.  Lookup,  4 
Burr.  2018 ;  Cuming  v.  Sibley,  Ih.  2489  ;  for  that  such 
cases  as  Jordan  v.  Marr,  4  U.  C.  R.  53 ;  Thomas  v.  Hilmer, 
lb.  527,  in  which  the  plaintiff  has  been  allowed  to  remit  an 
excess  of  damages,  had  no  application  to  an  action  of  debt 
for  penalties.  He  referred  also  to  O'Reilly  qui  tam  v. 
Allan,  11  U,  C.  E.  411 ;  Keenahan  qui  tam  v.  Egleson,  23 
U.  C.  R  626. 

Spencer,  contra,  referred  to  Donogh  qui  tam  v.  Long- 
worth,  8  U.  C.  R.  437  ;  Murphy  qui  tam  v.  Harvey,  9  C. 
P.  528  :  Kelly  qui  tam  v.  Cowan,  18  U.  C.  R  104 ;  Moon 
V.  Burden,  2  Ex.  22. 
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Morrison,  J. — The  principal  question  which  has  been 
made  in  the  argument  is  that  which  arises  out  of  the  first 
and  second  grounds  of  demurrer,  and  which  is  simply  this : 
whether  in  this  declaration  the  plaintiff  shews  that  the 
defendant  has  rendered  himself  liable  to  the  penalties  given 
by  the  Consol.  Stat.  XJ.  C.  ch.  124,  sec.  2,  in  disobeying 
the  late  statute  32  Vic.  ch.  6. 

In  order  to  arrive  at  a  proper  conclusion,  we  must  con- 
sider the  law  as  it  was  in  force  at  the  time  of  the  convic- 
tions mentioned  in  the  various  counts,  and  the  law  as  it 
now  exists. 

These  several  convictions  were  all  made  in  the  months  of 
December,  1868,  and  January,  1869.  The  32  Vic.  ch.  6, 
came  in  force  on  the  1st  February,  1869,  and  it  is  for  not 
returning  them  according  to  that  statute  that  these 
penalties  are  sought  to  be  recovered.  Before  that  statute 
the  law  was  governed  by  the  provisions  of  the  Consol. 
Stat.  U.  C.  ch.  124,  sec.  1,  and  the  29-30  Yic.  ch.  50. 

Under  the  first  section  of  the  former  Act  every  justice  be- 
fore whom  any  trial  or  hearing  is  had  under  any  law  giving 
jurisdiction  in  the  premises,  and  who  convicts  and  imposes 
any  fine,  &c.,  upon  the  defendant,  shall  make  a  return 
thereof  in  writing,  fee,  to  the  next  ensuing  General  Quarter 
Sessions  of  the  Peace,  &c.,  and  of  the  receipt  and  applica- 
tion by  him  of  the  moneys  received  from  the  defendant ; 
and  in  case  the  conviction  takes  place  before  two  or  more 
justices,  such  justice,  &c.,  shall  make  an  immediate  return 
therof,  &c.,  according  to  a  form  set  out,  which  return  shall 
be  filed  by  the  Clerk  of  the  Peace  with  the  records  of  his 
office.  And  by  the  second  section,  in  case  the  justice  or 
justices  neglect  or  refuse  to  make  such  return  thereof,  &;c. 
in  every  such  case  such  justice  or  justices,  &c.,  shall  for- 
feit and  pay  the  sum  of  $80,  &;c. 

By  the  29-30  Vic.  ch.  50,  sec.  8,  it  shall  not  be  necessary 
for  any  justice  or  justices  before  whom  any  trial  or  hearing, 
is  had,  &c.,  and  who  convicts,  &c.,  to  make  a  return  thereof 
in  writing,  &c.,  "  until  the  Quarter  Sessions  to  which  a 
party  complaining  can  by  law  appeal,  and  it  shall  be  suffi- 


518         queen's  bench,  HILARY  TERM,  33  VIC,  1870. 


cient  if  such  return  be  made  to  such  Quarter  Sessions."  So 
that  at  the  time  these  convictions  were  made  by  the 
defendant,  he  immediately  thereafter  could  and  may  have 
returned  them  to  the  Clerk  of  the  Court  of  General  Quarter 
Sessions,  to  be  filed  of  record,  in  compliance  and  obedience 
to  the  then  existing  law. 

Then  comes  the  32  Vic.  ch.  6,  which  took  effect  on  the 
1st  February,  1869.  Under  its  provisions  various  changes 
took  place.  The  style  of  the  Court  of  Quarter  Sessions  of 
the  Peace  was  changed  to  Court  of  General  Sessions,  to  be 
holden  only  semi-annually  instead  of  quarterly ;  and  by 
sec.  9,  sub- sec.  4,  of  that  Act,  in  amendment  of  sec.  1 
of  Consol.  Stat.  U.  C.  ch.  124,  it  is  enacted  "  that  the  returns 
of  convictions  and  fines  by  justices  of  the  peace  therein 
mentioned,  shall  henceforth  be  made  to  the  Clerk  of  the 
Peace,  instead  of  the  Courts  of  Quarter  Sessions,  and  shall 
be  made  quarterly  on  or  before  the  second  Tuesday  in  the 
months  of  March,  June,  September  and  December  in  each 
3^ear,  and  shall  embrace  in  every  instance  all  convictions 
not  embraced  in  some  previous  returns." 

No  reference  is  made  to  the  Act  of  29-30  Yic,  except  so 
far  as  it  may  be  affected,  if  at  all,  by  the  25th  section, 
which  provides  that  "  all  enactments  inconsistent  with  any 
of  the  provisions  of  this  Act  are  hereby  repealed." 

It  is  therefore  clear  that  since  the  1st  February,  1869, 
all  such  returns  are  to  be  made  quarterly  to  the  Clerk  of 
the  Peace,  unless  the  29-30  Yic.  ch.  50,  sec.  3,  is  still  in 
force  as  modifying  the  amended  first  section  of  Consol. 
Stat.  U.  C.  ch.  124.  In  that  case  these  returns  would  be 
sufficient  if  made  to  the  General  Sessions  to  which  the 
party  might  appeal,  i.  e.,  iliose  held  in  the  month  of  June^ 
1869.  It  is  not  necessary  that  we  should  decide  that  point. 
Any  doubts  in  reference  to  it  should  be  set  at  rest  by  the 
Legislature,  for  when  justices  are  liable  to  penalties  for 
omitting  certain  duties,  no  doubt  should  exist  respecting 
those  duties  or  their  liability. 

Ijc  that  as  it  may,  it  is  manifest  that  previous  to  the  1st 
February,  18G9,  it  was  ([uito  competent  for  the  defendant 
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to  have  returned  these  convictions  under  the  provisions  of 
the  then  existing  laws,  and  in  that  case  no  right  of  action 
for  the  penalties  under  the  second  section  of  chapter  124 
could  arise. 

The  charge,  however,  against  the  defendant  is,  that  he 
did  not  return  them  under  the  provisions  of  the  32  Vic.  on 
or  before  the  second  Tuesday  in  March,  it  being  alleged 
that  it  was  his  duty  to  do  so.  The  allegation  of  duty  is  a 
matter  of  law,  and  the  count  should  shew  in  what  way  the 
duty  arises.  It  certainly  was  not  the  duty  of  the  defend- 
ant, prior  to  the  1st  of  February,  to  return  these  convic- 
tions to  the  Clerk  of  the  Peace.  The  declaration  shews  on 
its  face  that  the  convictions  in  question  were  convictions 
before  the  1st  February  ,  1869;,  and  which  it  was  the  defend- 
ant's duty  under  the  law  then  in  force  to  return  to  the 
Quarter  Sessions,  and  which  he  may  have  so  returned. 
In  that  case  no  such  duty  as  is  alleged  in  the  declaration 
was  cast  on  the  defendant,  and  so  all  the  facts  stated  in 
the  various  counts  may  be  true,  and  yet  nevertheless  the 
plaintiff  would  have  no  right  of  action. 

The  penalties  sought  to  be  recovered  are  penalties  arising 
under  the  operation  of  the  32  Vic,  which  enacts  that  from 
henceforth  (after  the  1st  February,  1869,)  the  returns  in 
question  shall  be  made  to  the  Clerk  of  the  Peace,  &;c.  The 
declaration  shews  that  the  convictions  referred  to  were 
convictions  made  in  the  interval  between  the  Quarter 
Sessions  held  in  December,  1868,  and  before  the  32  Vic. 
took  effect,  and  it  appears  to  me  that  if  the  plaintiff  could 
have  any  right  of  action,  it  could  only  be  upon  his  shewing 
or  averring  in  his  declaration  that  the  defendant  did  not 
return  these  convictions  to  the  Quarter  Sessions  before  the 
1st  February,  1869,  under  the  previous  law,  nor  since  the  1st 
February  under  the  32  Vic. ;  and  without  such  averments 
the  declaration  in  my  opinion  is  insufficient,  as  it  does 
not  necessarily  shew  that  the  defendant  violated  the  law. 

The  judgment  must  be  for  the  defendant  on  demurrer. 

Wilson,  J.,  concurred. 

Judgment  for  defendant 
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t  :     Brown  v.  Livngstone. 

Ejectment — Heirship — Proof  of  identily. 

In  ejectment  the  plaintiflf  claimed  under  a  deed  to  him  from  one  George  O. 
Graves,  the  heir  of  the  patentee,  Captain  Adam  Graves.  He  gave 
evidence  that  his  grantor  was  the  heir  of  one  Adam  Graves,  who  had 
been  a  captain  in  the  navy,  and  put  in  the  patent  to  him  of  980  acres, 
with  a  deed  to  himself  from  the  alleged  heir  of  the  same  land,  of  which 
the  land  in  dispute  formed  part : 

Held,  sufficient  evidence  to  go  to  the  jury  of  identity  between  the  paten- 
tee and  the  alleged  ancestor. 

Ejectment  tried  before  Gwynne,  J.,  at  the  last  Kingston 
Assizes. 

The  plaintiff,  who  claimed  title  through  the  heir  of  the 
patentee  of  the  Crown,  Captain  Adam  Graves,  proved  a 
deed  from  the  alleged  heir,  and  gave  evidence  of  pedigree 
to  establish  the  heirship  of  his  grantor,  who  it  was  alleged 
was  a  grandson  of  the  grantee  of  the  Crown.  He  then  put 
in  the  original  patent,  dated  10th  February,  1797,  to  a 
Captain  Adam  Graves,  for  the  land  in  question,  and  closed 
his  case. 

It  was  objected  by  the  defendant's  counsel  that  the 
plaintiff  failed  to  establish  that  the  George  0.  Graves 
through  whom  he  claimed  was  the  heir,  and  if  there 
was  evidence  of  heirship,  it  was  only  in  effect  that  he 
was  heir  to  a  person  of  the  same  name,  without  shewing 
that  the  ancestor  was  the  person  named  in  the  patent 
from  the  Crown. 

The  learned  judge  was  of  opinion  that  merely  putting 
in  the  patent  was  not  sufficient  to  connect  the  plaintiff's 
grandson,  George  0.  Graves,  in  privity  of  title  with  the 
grantee  of  the  Crown ;  and  the  plaintiff  was  nonsuited. 

In  Michaelmas  Term  last  0.  M.  Macdonnell  obtained  a 
rule  nisi  to  set  aside  the  nonsuit,  on  the  ground  that  the 
learned  judge  was  wrong  in  ruling  that  the  evidence  was 
insufficient  to  connect  George  O.  Graves,  through  whom 
the  plaintiff  claimed,  in  privity  of  title  with  Captain 
Adam  Graves,  the  patentee.  Other  grounds  were  taken 
in  the  rule,  which  it  is  unnecessary  to  refer  to. 
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During  this  term  Harrison.,  Q.  C,  shewed  cause,  con- 
tending that  there  was  no  evidence  of  title  by  possession  : 
Hunter  v.  Farr,  23  U.  C.  E.  324 ;  Greaves  v.  Hilliard,  15 
C.  P.  326;  and  no  sufficient  evidence  of  the  heirship  :  Plant 
V.  Plant,  7  H.  &  N.-211,  228 ;  Doe  Dunlop  v.  Servos,  5  U. 
C.  R.  284  ;  Doe  Humherstone  v.  Thomas,  3  O.  S.  33  ;  Rose. 
N.  P.,  11th  ed.,  39  ;  and  that  the  identity  of  the  patentee 
and  the  ancestor  of  the  plaintiff's  grantor  should  have  been 
more  clearly  shewn. 

Macdonnell  supported  the  rule.  He  contended  that  the 
evidence,  considering  the  distance  of  time,  was  at  least 
sufficient  to  raise  a  primd  facie  case  in  the  plaintiff's 
favor,  which  the  defendant  did  not  attempt  to  rebut: 
Campbell  v.  Campbell,  L.  R.  1  H.  L.,  Sc.  App.,  215 ;  Tay. 
Ev.  566,  573  ;  Piers  v.  Piers,  2  H.  L.  C.  331. 

Morrison,  J. — It  appears  from  the  notes  of  the  learned 
judge  who  tried  the  cause,  that  evidence  was  given  to 
establish  that  the  plaintiff's  gTantor,  George  0.  Graves,  was 
grandson  and  heir  of  one  Adam  Graves,  who  had  been  a 
captain  in  the  navy;  and  a  deed  for  980  acres,  covering  the 
premises  in  question,  was  proved  from  the  alleged  heir  to 
the  plaintifl'.  The  plaintiff  then  put  in  an  original  grant 
from  the  Crown,  dated  10th  February,  1797,  for  such  980 
acres,  to  a  Captain  Adam  Graves.  And  the  question  for 
determination  is,  whether  the  production  of  this  patent  by 
the  plaintiff  at  the  trial  is  evidence  that  the  alleged 
ancestor  and  the  person  named  in  the  patent  is  the  same 

The  land  in  question  was  no  doubt  granted  to  a  Cap- 
tain Adam  Graves,  and  assuming  that  there  was  evidence 
to  go  to  the  jury  that  the  plaintiff's  grantor  was  grandson 
and  heir  of  an  Adam  Graves,  who  was  a  captain  in  the 
navy  and  otherwise  shewn  to  be  connected  with  that  part 
of  the  country  in  which  the  lands  were  situate,  and  that 
the  title  deed,  the  original  grant  from  the  Crown,  comes 
from  the  hands  of  the  person  claiming  title  under  the 
grantee,  I  think  it  is  some  evidence  to  go  to  the  jury  of 
the  identy  of  the  ancestor  and  the  person  named  in  the 
patent. 

66 — vol.  XXIX  U.C.R. 
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The  bare  production  of  the  patent  and  the  fact  of  the 
alleged  ancestor  and  the  patentee  being  of  the  same  name 
and  addition,  is  something  from  which  it  may  be  inferred 
that  they  are  one  and  the  same  person  {a).  It  is  certainly 
not  conclusive,  but  it  is  some  evidence  to  go  to  a  jury.  We 
would  not  assume  that  they  were  two  persons;  the  identity 
is  rather  to  be  presumed. 

Roden  v.  Ryde,  4  Q.  Q.  632,  although  a  case  arising  on 
a  bill  of  exchange,  is  in  principle  applicable.  Lord  Den- 
man  in  giving  judgment  says  :  "  In  cases  where  no  partic- 
ular circumstance  tends  to  raise  a  question  as  to  the  party 
being  the  same,  even  identity  of  name  is  something  from 
which  an  inference  may  be  drawn.  If  the  name  were  only 
John  Smith,  which  is  of  very  frequent  occurrence,  there 
might  not  be  much  ground  for  drawing  the  conclusion. 
But  Henry  Thomas  Rydes  are  not  so  numerous,  and  from 
that  and  the  circumstances  generally  there  is  every  reason 
to  believe  that  the  acceptor  and  the  defendant  are  identical." 
I  refer  also  to  Greenshields  v.  Crawford,  9  M.  &  W.  314. 

The  plaintiff  has  filed  an  affidavit  of  the  heir,  who  swears 
that  he  is  the  grandson  of  Captain  Adam  Graves,  who 
received  a  patent  from  the  Crown  including  the  land  in 
question. 

I  think  the  rule  should  be  absolute  setting  aside  the 
nonsuit. 

Wilson,  J.,  concurred. 

Rule  absolute. 


{a)  See  Nicholson  v.  Burkholder,  21  U.  C.  K.  108. 
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Judge  v.  Thomson  and  Moean. 

Deed — Evidence  of  execution — Signing  riot  essential — Amendment  by  striking  out 

defendant. 

In  covenant  against  two  defendants  the  indenture  of  apprenticeship  sued 
upon  was  produced  from  the  custody  of  defendants,  with  whom  the 
apprentice  had  served  until  his  dismissal.  It  had  four  seals,  and  was 
signed  by  the  plaintiff,  his  son  the  apprentice,  and  one  of  the  defen- 
dants, but  not  by  the  other  defendant.  Held^  that  there  was  evidence  of 
execution  by  both  defendants. 

Signing  is  not  essential  to  the  execution  of  a  deed,  though  it  should  never 
be  dispensed  with. 

An  amendment  by  striking  out  the  name  of  the  defendant  not  signing  was 
refused,  on  the  ground  that  the  other  would  then  not  have  been  liable, 
as  it  was  intended  that  both  should  execute  :  Held,  that  he  would 
have  been  liable  notwithstanding  such  intention  ;  and  that  the  reason, 
therefore,  for  refusing  the  amendment  was  insufficient. 

This  was  an  action  brought  on  a  covenant  in  a  deed 
purporting  to  have  been  made  by  the  two  defendants 
whereby  they  covenanted  to  teach  the  son  of  the  plaintiff', 
whom  they  had  accepted  as  an  apprentice,  the  trade  of 
blacksmith,  &;c.,  for  the  term  of  four  years.  Breach,  that 
they  did  not  do  so,  and  before  the  term  expired  unlawfully 
dismissed  him,  &;c. 

Pleas — 1.  Non  est  factum.  2.  Not  guilty;  and  3.  Jus- 
tifying the  dismissal. 

At  the  trial,  at  London,  before  Becher,  Q.C.,  the  plaintiff''s 
son  was  called,  and  proved  that  he  worked  for  the  defend- 
ants, who  were  in  partnership,  as  their  apprentice,  and  that 
he  was  dismissed,  &c. 

The  deed  in  question  being  in  the  possession  of  the 
defendants  was  produced  by  their  attorney.  It  then 
appeared  that  the  deed  was  made  between  the  plaintiff*  of 
the  first  part,  the  son  of  the  second  part,  and  the  two 
defendants,  by  their  several  names,  of  the  third  part.  It 
had  four  seals.  Opposite  the  first  two  were  the  names  of 
the  plaintiff  and  son,  opposite  the  third  seal  a  capital  letter 
only,  and  the  name  of  the  defendant  Moran  opposite  the 
fourth  seal.  It  was  admitted  that  the  deed  was  executed, 
i.  e.,  signed,  by  all  the  parties  but  Thomson,  and  the  plain- 
tiff''s  counsel  contended  it  was  also  executed  by  Thomson, 
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as  it  had  a  seal  and  came  from  the  possession  of  the  defend- 
ants ;  and  that  they  had  accepted  performance  of  the  cove- 
nants, and  were  estopped  from  denying  that  Thomson 
executed. 

The  learned  Queen's  Counsel  said,  that  upon  looking  at 
the  deed  he  saw  that  Thomson  did  not  execute  it.  At  his 
suggestion  the  plaintiff's  counsel  moved  on  this  ruling  to 
amend  by  striking  out  Thomson's  name,  which  was  done ; 
but  on  further  consideration  the  learned  Queen's  Counsel 
thought  that  even  were  the  amendment  made  the  plaintiff 
could  not  recover  against  the  other  defendant,  as  it  was 
clearly  intended  Thomson  should  sign  the  deed,  and  the 
covenant  was  intended  to  be  of  and  with  the  two  defend- 
ants, and  that  the  defendant  Moran  might,  from  the  want 
of  the  execution  by  Thomson,  avoid  the  deed ;  and  he 
nonsuited  the  plaintiff 

In  Michaelmas  Term  John  Paterson  obtained  a  rule 
nisi  to  set  aside  the  nonsuit,  on  the  ground  of  misdirection 
in  ruling  that  there  was  no  evidence  of  the  execution  of 
the  deed  by  the  defendant  Thomson,  or  for  a  new  trial 
on  the  ground  that  the  learned  Queen's  Counsel  should 
have  allowed  the  plaintiff  to  amend  by  striking  out  the 
name  of  the  defendant  Thomson,  and  to  shew  cause  why 
such  amendment  should  not  now  be  made. 

During  the  same  term  C.  S.  Patterson  shewed  cause, 
citing  Cherry  v.  Heming  et  at.,  4  Ex.  631 ;  Chichester  v. 
Colh,  14  L.  T.  N.  S.  433;  Wichens  v.  Steel,  2  C.  B.  N.  S. 
488. 

Harrison,  Q.  C,  supported  the  rule,  and  cited,  as  to  the 
amendment,  Crawford  V.  Cocks,  6  Ex.  287 ;  Cowhurn  v. 
Wearing,  9  Ex.  207  ;  Greaves  v.  Humphries,  4  E.  &  B.  851; 
Wilkin  V.  Reed,  15  C.  B.  200 ;  Cooper  v.  Sanders,  1  F.  & 
F.  13;  Johnson  v.  Gostell,  18  C.  B.  728;  Simmonds  v. 
Hughes,  29  L.  T.  Rep.  6  ;  C.  L.  P.  A.,  sees.  68,  72,  222. 

Morrison,  J. — We  are  of  opinion  that  the  rule  should 
be  made  absolute  setting  aside  the  nonsuit.    From  the 
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report  of  the  trial  made  to  this  court  the  learned  Queen's 
Counsel  apparently  arrived  at  the  conclusion,  that  as  the 
deed  when  produced  did  not  bear  the  signature  of  the 
defendant  Thomson,  that  fact  was  conclusive  that  the 
defendant  did  not  execute  the  deed,  i.  e.,  seal  and  deliver  it. 

It  appears  that  the  defendants  were  partners,  that  they 
both  availed  themselves  of  the  services  of  the  apprentice 
and  the  provisions  of  the  deed,  and  that  the  deed  at  the 
trial  came  from  their  possession,  having  four  seals  appended 
to  it,  two  of  them  opposite  the  signatures  of  the  parties  of 
the  first  and  second  parts,  and  one  opposite  the  signature 
of  the  defendant  Moran  as  one  of  the  parties  of  the  third 
part,  and  the  fourth  seal  without  any  signature  opposite, 
which  no  doubt  was  intended  for  the  defendant  Thomson. 

Now  it  is  not  absolutely  necessary  to  the  validity  of  a 
deed  that  the  party  should  affix  his  name,  cross,  or  any 
other  signature  or  mark.  It  is  sufficient  if  it  be  sealed  and 
delivered.  The  signing  is  an  additional  security  and  con- 
venience with  regard  to  the  proof,  which  ought  never  to  be 
dispensed  with  :  Shep.  Touch.  60. 

In  Cherry  v.  Heming  and  Needham,  4  Ex.  631,  a  case 
somewhat  similar  to  this,  there  were  seals  for  all  the  parties 
to  the  deed,  and  there  were  the  signatures  of  all  the  parties 
except  the  defendant  Heming.  The  deed  was  j^roduced 
out  of  the  custody  of  Heming.  The  defendants  were 
dissatisfied  with  the  working  of  the  patent  referred  to  in 
the  agreement  between  the  parties,  and  both  defendants 
notified  the  other  parties  to  the  deed  that  they  did  not 
approve  of  the  working  of  the  patent  assigned  to  them, 
&c.  It  was  objected  that  there  was  no  evidence  of  the 
execution  of  the  deed  by  the  defendant  Heming.  Piatt, 
B.,  ruled  that  there  was  evidence  for  the  jury.  A  rule  nisi 
on  the  ground  of  misdirection  having  been  obtained,  the 
court  upon  this  objection  stopped  the  plaintiff''s  counsel, 
saying  there  was  clearly  evidence  to  go  the  jury.  I  also 
refer  to  the  case  of  Ball  v.  Dunsterville,  4  T.  R.  313. 

We  therefore  cannot  concur  in  the  ruling  of  the  learned 
Queen's  Counsel  as  to  the  non-execution  of  the  deed  by  the 
defendant  Thomson. 


526 


queen's  bench,  HILARY  TERM,  33  VIC,  1870. 


Neither  can  we  acquiesce  in  the  view  taken  for  not 
allowing  the  amendment  at  the  trial :  namely,  that  if 
Thomson's  name  was  struck  out  of  the  declaration,  that 
the  plaintiff  had  in  that  case  no  cause  of  action  against 
the  defendant  Moran.  It  is  laid  down  in  Sheppard's  Touch- 
stone, 71,  "  If  there  be  divers  grantors,  obligors,  &c., 
named  in  a  deed,  and  one  of  them  only  do  seal  the  deed,  this 
is  a  good  deed  as  against  him  that  doth  seal,  and  void  as 
to  all  the  rest  that  do  not  seal.  And  though  the  several 
persons  were  intended  to  be  jointly  bound,  or  to  covenant 
jointly,  this  instrument  may  be  pleaded  as  the  bond  or 
covenant  of  that  person  alone  who  shall  execute." 

On  the  whole  we  think  there  was  a  mistrial,  and  that 
the  nonsuit  should  be  set  aside  and  a  new  trial  granted 
without  costs. 

Wilson,  J.,  concurred. 

Rule  absolute. 


McLaughlin  v.  Pyper. 

Sale  of  land  for  taxes— Advertisement — Sheriff's  certificate. 

Upon  a  sale  of  land  for  taxes — Held,  following  Connor  v.  Douglas,  15 
Grant  456,  tliat  an  advertisement  of  the  14th  September,  1867,  con- 
tinued regularly  to  and  including  the  5th  October,  for  a  sale  on  the  4th 
December,  was  sufficient. 

Held,  also,  that  a  certificate  given  to  the  purchaser  under  sec.  143  of  29- 
30  Vic,  ch.  53,  entitled  him  to  enter  upon  and  turn  out  the  owner  in 
possession,  without  being  liable  in  trespass. 

Trespass. — Pleas,  not  guilty  and  not  possessed.  The 
trial  took  place  before  Hagarty,  C.  J.,  at  Lindsay,  in  the 
fall  of  1869,  when  a  verdict  was  rendered  for  defendant. 

The  case  turned  upon  the  validity  of  a  sale  for  taxes,  and 
the  objections  taken  are  sufficiently  stated  in  the  argument. 

In  Michaelmas  Term  last.  Hector  Cameron  obtained  a 
rule  calling  on  the  defendant  to  shew  cause  why  the  ver- 
dict should  not  be  set  aside,  and  a  verdict  entered  for  the 
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plaintiff  with  $20  damages,  pursuant  to  leave  reserved,  on 
the  ground  that  the  plaintiff  was  entitled  to  recover  on  the 
evidence,  the  defendant's  entry  as  purchaser  at  a  tax  sale 
being  wrongful,  and  the  sale  itself  illegal,  on  the  ground 
that  the  advertisement  in  the  Gazette  was  insufficient. 

In  this  term  C.  S.  Patterson  shewed  cause.  The  first 
advertisement  in  the  Gazette  was  on  the  14th  September, 
1867,  and  it  was  continued  regularly  to  and  including  the 
5th  of  October  following,  for  a  sale  to  be  made  on  the  4th 
December  thereafter.  The  Gazette  being  published  weekly, 
the  last  advertisement  of  the  5tli  of  October  operated  for 
and  until  the  next  day  week,  that  is,  for  the  six  following 
days  after  the  5th.  There  were  four  insertions, — weekly 
insertions, — and  therefore  the  publication  for  four  weeks 
required  by  the  statute  was  fully  complied  with  :  Coe  and 
the  Corporation  of  Pickering,  24  U.  C.  R.  439  ;  Connor  v. 
Douglas,  in  Appeal,  15  Grant  456.  The  other  question 
raised  at  the  trial  was  whether  the  certificate  of  purchase 
given  by  the  treasurer  to  the  defendant  as  purchaser  ena- 
bled the  defendant  to  enter  on  the  land  in  the  plaintiff's 
possession  and  to  turn  him  out :  29-30  Vic,  ch.  53,  sec. 
143;  6  Geo.  lY.,  ch.  7,  sec.  17 ;  Austin  y.  The  Corporation 
ofSimcoe,  22  U.  C.  R.  79  ;  Cotter  v.  Sutherland,  18  C.  P. 
414. 

Hector  Cameron  supported  the  order.  The  remaining 
six  days  following  the  5th  of  October  are  not  to  be  con- 
sidered as  days  in  which  the  publication  of  sale  was  made 
merely  because  the  advertisement  was  made  on  the  5th  of 
October.  There  has  not  in  this  case  been  a  publication  for 
four  weeks  in  the  Gazette.  The  advertisement  should  have 
been  repeated  on  the  12th  of  October.  As  to  the  certifi- 
cate, there  is  a  great  difference  between  the  6  Geo.  IV., 
ch.  7,  sec.  17,  and  sec.  143  of  the  29-30  Vic,  ch.  53.  The 
former  Act  says,  the  purchaser  on  getting  the  certificate 
"may  forthwith  go  into  possession  of  the  parcel  of  land  bid 
off  to  him,"  which  is  more  comprehensive  and  extensive 
than  the  latter  Act.    But  at  most  it  was  only  intended  the 
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purchaser  might  enter  on  wild  or  unoccupied  land,  and  it 
was  not  intended  to  confer  a  right  on  him  to  enter  upon 
the  actual  owner  and  to  turn  him  out  of  possession. 

Wilson,  J. — The  point  as  to  the  advertisement  I  con- 
ceive has  been  already  determined  by  the  Court  of  Appeal, 
in  Connor  v.  Douglas,  against  the  contention  of  the  plain- 
tiff. 

As  to  the  effect  of  the  certificate,  sec.  143,  already  al- 
luded to,  declares  "the  purchaser  shall,  on  the  receipt  of 
the  treasurer's  certificate  of  sale,  become  the  owner  of  the 
land,  so  far  as  to  have  all  necessary  rights  of  action  and 
powers  for  protecting  the  same  from  spoliation  or  waste, 
until  the  expiration  of  the  term  during  which  the  land  may 
be  redeemed ;  but  he  shall  not  knowingly  permit  any  person 
to  cut  timber  growing  upon  the  land,  or  otherwise  injure 
the  land,  nor  shall  he  do  so  himself,  but  he  may  use  the  land 
without  deteriorating  its  value;  provided,  that  the  purchaser 
shall  not  be  liable  for  damage  done  without  his  knowledge 
to  the  property,  during  the  time  the  certificate  is  in  force." 

Under  this  "he  may  use  the  land  without  deteriorating 
its  value"  during  the  period  allowed  for  redemption.  After 
the  time  for  redemption  has  gone  by  the  certificate  still 
continues  in  force,  and  the  owner  has  lost  his  power  to 
redeem.  Between  that  time  and  the  giving  of  the  deed  to 
the  purchaser,  could  the  purchaser  take  possession  of  the 
land  or  eject  the  former  owner  by  authority  of  the  certificate, 
or  defend  his  possession  against  an  action  by  the  former 
owner  ?  I  think  he  could.  Yet  there  is  no  greater  right 
given  to  him  by  the  statute  to  do  any  of  these  acts  under 
the  certificate  after  the  time  for  redemption  has  gone  by, 
than  while  it  is  continuing. 

If  the  purchaser  were  to  enter  on  a  vacant  lot  for  the 
purpose  of  using  the  land,  without  deteriorating  its  value, 
could  the  owner,  while  he  had  still  the  right  to  redeem, 
eject  the  purchaser  ?    I  think  he  could  not. 

The  purchaser  cannot  use  the  land  while  another  person 
is  using  it  and  claims  the  right  to  use  it  adversely  to  him. 
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The  use  referred  to  is  the  usus  fructus,  as  distinguished 
from  the  fidei-commissum,  or  what  is  technically  called  a 
use  as  allied  with  trusts :  2  Bl.  Com.  827.  So  it  is  like  that 
kind  of  use  of  land  for  which  an  action  of  use  and  occupa- 
tion will  lie. 

I  think  the  verdict  is  right,  and  that  the  rule  should  be 
discharged. 

Morrison,  J.,  concurred. 

Ride  discharged. 


In  re  Benson  and  Wife  and  The  Port  Hope,  Lindsay, 

AND  BeAVERTON  RAILWAY  COMPANY. 

R.  W.  Co. — Lands  taken — Arbitration. 

On  an  application  against  a  Railway  Company  to  compel  tliem  to  arbi- 
trate as  to  certain  land  taken,  it  appeared  that  the  land  belonged  to 
a  married  woman,  and  that  the  company  had  taken  possession  of  it 
upon  an  arrangement  with  her  husband,  which  would  have  been  an 
answer  to  the  application  if  he  had  been  the  owner.  An  arbitration 
was  ordered. 

In  Easter  Term  last,  Boyd  obtained  a  rule  calling  on  the 
Railway  Company  to  shew  cause  why  a  mandamus  should 
not  issue,  commanding  them  to  appoint  an  arbitrator  to 
arbitrate  on  the  value  of  the  land  and  damages  which  the 
Company  should  pay  "for  the  lands  taken,  the  property  of 
the  applicants,  part  of  lot  number  one,  east  of  the  Com- 
munication Road,  in  the  township  of  Smith,  in  the  county 
of  Peterborough,  containing  one  acre, more  or  less,  whereon 
they  have  constructed  their  railway. 

The  affidavits  filed  by  the  applicants  in  May,  18G9,  when 
the  motion  was  made,  stated  the  ownership  of  the  land, 
which  belonged  to  Mrs.  Benson,  the  construction  of  the 
railway  upon  it,  the  claim  made  for  compensation  and  the 
refusal  of  the  Company  to  make  it,  and  that  they  formerly 
conveyed  a  part  of  the  same  lot  to  the  Company  for  their 
road,  but  distinct  from  the  portion  they  had  since  taken, 
67— VOL.  XXIX  ir.c.R. 
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and  that  consent  was  given  to  the  Company  to  take  the 
land  now  in  question  on  their  promise  to  pay  for  it  in 
ten  days,  which  they  had  not  done. 

The  Company  filed  a  memorandum  of  Mr.  Benson,  to 
the  effect  that  on  their  paying  the  sum  due  on  the  previous 
purchase,  and  giving  Mr.  Benson  a  life  pass,  they  might 
change  a  part  of  their  old  line,  by  taking  a  small  piece  of 
land  adjoining  in  lieu  of  it.  Mr.  Benson  agreed  that  he 
did  so  arrange  with  them. 

In  Michaelmas  Term,  Boyd  moved  the  rule  absolute. 

The  29-30  Vic.  ch.  99,  sec.  6,  authorizes  the  Company  to 
construct  a  line  or  branch  railway  from  their  main  line 
north  of  Milbrooke,  to  any  mills  within  four  miles  of  their 
line.  The  land  in  question  was  taken  under  this  section. 
The  fifth  section  of  the  Act  makes  the  provisions  of  the 
Consol.  Stat.  C.  ch.  66,  applicable  to  the  construction  of  the 
road.  The  provisions  so  made  applicable  are  sub-sections 
5,  7,  10,  of  section  11. 

The  following  cases  were  referred  to  :  Re  Baby  and  The 
Great  Western  E.  F.  Co.,  13  U.  C.  R.  291 ;  Re  Shade  and 
^The  Gait  and  Guelph  R.  W.  Co.,  13  U.  C.  R.  577 ;  Betlor 
V.  The  Grand  Trunk  R.  W.  Co.,  15  U.  C.  R.  597;  The 
Queen  and  The  Buffalo  and  Lake  Huron  R.  W.  Co.,  23  U- 
C.  R.  208. 

No  one  appeared  for  the  Railway  Company,  but  affidavits 
were  put  in  on  their  part. 

Wilson,  J. — The  property  belongs  to  Mrs.  Benson,  and 
therefore  it  is  not  a  case  in  which  her  property  can  be 
afi'ected  by  such  an  act  of  her  husband. 

There  is  much  reason  to  believe  that  the  Company  pro- 
ceeded as  they  did  under  the  impression  that  they  would 
not  be  called  on  to  pay  for  the  land  in  question,  or  any 
damages  in  respect  of  it ;  and  if  the  husband's  interest 
had  been  alone  concerned,  we  should  have  left  him  to  his 
remedy  at  law  or  in  equity,  as  he  might  be  advised,  for  we 
could  not  compel  the  Company  to  arbitrate  under  the 
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statute  when  they  had  made  a  special  bargain  with  Mr. 
Benson,  as  he  admits  was  the  fact.  He  would  be  left  to 
take  the  benefit  of  his  own  arrangement,  and  he  could  not 
fall  back  upon  the  statute. 

But  Mrs.  Benson  is  entitled  to  be  protected  in  her  legal 
rights,  and  as  the  Company  do  not  object  to  an  arbitration 
the  rule  will  be  made  absolute. 

Morrison,  J.,  concurred. 

Ride  absolute. 


Hoffman  v.  Ringler. 

Promissory  note — Stamps— 31   Vic.  ch.  9. 

A  blank  promissory  note  made  by  F.,  payable  to  defendant,  or  order, 
and  endorsed  by  defendant,  was  sent  by  F.  to  the  agent  of  the  Bank 
of  Montreal  at  Stratford,  where  it  wms  payable,  to  retire  a  previous 
note.  The  agent  received  it  on  the  27th  October,  and  on  the  2nd  Novem- 
ber dated  it  30th  October,  1869,  and  affixed  the  proper  stamps  to 
it,  which  he  obliterated  on  the  same  day,  but  marked  the  obliteration 
as  of  the  30th  October  "30,  10,  G^."  In  an  action  by  the  endorsee: 
Held,  that  the  note  was  invalid,  under  31  Vic.  ch.  9,  for  if  made  on 
the  27th  or  30th  October,  it  had  not  then  the  stamps  affixed;  and  if 
on  the  2nd  November,  the  stamps  bore  a  different  date. 

Action  on  a  promissory  note  against  defendant  as 
endorser.    Plea,  note  not  properly  stamped. 

The  case  was  tried  before  Wilson,  J.,  at  the  last  Winter 
Assizes  for  the  county  of  York,  when  a  verdict  was  entered 
for  the  defendant. 

The  note  produced  at  the  trial  was  drawn  by  one  Fischer, 
payable  to  the  defendant,  or  order,  at  the  Bank  of  Montreal 
in  Stratford.  It  was  dated  the  30th  October,  1869,  and 
had  affixed  the  requisite  number  of  stamps,  21  cents,  upon 
which  were  written  30,  10,  69,"  meaning,  as  the  witness 
who  affixed  them  swore,  80th  October,  1869,  the  date  of 
the  note. 

It  appeared  from  the  evidence  of  Fischer,  the  maker, 
that  the  note  in  question  was  a  renewal  note  :  that  he  and 
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the  defendant  signed  and  endorsed  it  in  blank :  that  in 
that  state  Fischer  sent  it  to  a  Mr.  Hogg,  the  agent  of  the 
Montreal  Bank  at  Stratford,  without  any  stamps  being 
affixed  on  it,  to  retire  a  note  for  $750  then  over-due,  he, 
Fischer,  sending  $50. 

The  agent,  Mr.  Hogg,  was  examined,  and  he  stated  that 
he  received  the  note  signed  in  blank  on  the  27th  or  28th 
October,  from  the  maker  Fischer,  who  told  him  to  affix  the 
stamps  :  that  he  filled  up  the  note  on  the  2nd,  3rd,  or  4th 
of  November,  though  he  dated  it  on  the  30th  October,  as  he 
did  not  receive  the  $50  from  Fischer  to  renew  the  note. 
The  stamps  were  affixed  by  Hogg  on  the  2nd,  3rd,  or  4th 
November,  and  the  obliteration  made  on  the  same  day,  but 
as  of  the  30th  October,  as  that  was  the  date  of  the  note. 

It  was  objected  that  under  these  circumstances  it  ap- 
peared the  note  was  not  properly  stamped,  and  that  the 
obliteration  by  figures,  30,  10,  69,  was  insufficient.  The 
learned  Judge  entered  a  verdict  for  defendant,  reserving 
leave  to  the  plaintifi*  to  move  to  enter  a  verdict  for  him 
for  $700,  the  amount  of  the  note  and  interest,  if  the  Court 
should  be  of  opinion  the  plaintiff"  was  entitled  to  succeed. 

/.  A.  Boyd  obtained  a  rule  nisi  to  enter  a  verdict  for  the 
plaintiff,  pursuant  to  leave  reserved,  or  for  judgment  non 
obstante,  on  the  ground  that  the  plea  should  have  averred 
that  the  plaintiff"  took  the  note  with  notice  of  the  alleged 
want  of  stamps,  and  averred  want  of  consideration  in  the 
transfer ;  or  why  a  repleader  should  not  be  awarded,  in  order 
that  the  plaintiff  might  reply  specially  to  the  same  effect. 

Harrison,  Q.C.,  shewed  cause.  The  note  here  is  clearly 
bad.  The  stamps  were  obliterated  on  a  different  day  from 
that  on  which  they  were  affixed,  and  this  cannot  be  made 
good  except  by  some  holder  putting  on  double  stamps, 
which  has  not  been  done  :  27-28  Vic,  ch.  4,  sees.  1,  2,  8, 
9,  10,  Ontario ;  29  Vic,  ch.  4,  sees.  3,  4,  19,  113,  Ontario  ; 
31  Vic,  ch.  9,  sees.  1,  4,  10,  11,  12,  Dominion ;  Roderick  v. 
Hovil,  3  Camp.  103 ;  Green  v.  JJavies,  4  B.  &;  C.  235  ; 
Commercial  Bank  v.  Cotton-^  17  C,  P,  450,  455. 
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Boyd,,  contra,  contended  that  the  note  being  to  all 
appearance  properly  stamped,  knowledge  or  fraud  in  the 
plaintiff  must  be  proved  to  avoid  it  in  his  hands  :  Wright 
V.  Riley,  Pea.  173 ;  Williams  v.  Jqmtt,  5  B.  &  Ad.  32  ; 
Snaith  V.  Mingay,  1  M.  &  S.  87;  Russel  v.  Langstaffe, 
2  Doug.  513 ;  Young  y.  Waggoner,  27  XJ.  C.  K  35  ;  Phillips 
V.  im  Thurm,  L.  R.  1  C.  P.  463. 

Morrison,  J. — By  the  first  section  of  31  Vic,  ch.  9,  it  is 
enacted  that  there  shall  be  levied,  and  collected,  and  paid 
to  Her  Majesty,  on  each  promissory  note  over  $100  a  duty 
of  3  cents  for  the  first  $100,  and  a  further  duty  of  3  cents 
for  each  additional  $100,  or  fraction  thereof  By  the  4th 
section  it  is  enacted  that  the  duty  shall  be  paid  by  afiixing 
thereto  adhesive  stamps  to  the  amount  of  such  duty,  upon 
which  the  signature  or  part  of  the  signature  of  the  maker 
or  drawer  shall  be  written,  &c. ;  or  the  person  affixing 
such  adhesive  stamp  shall,  at  the  time  of  affixing  the  same, 
write  or  stamp  thereon  the  date  at  ivhich  it  is  affiled,  &;c., 
and  that  if  no  part  of  the  signature  of  the  maker,  &;c.^ 
nor  any  date,  be  so  stamped  or  written  thereon,  or  if  the 
date  do  not  agree  with  that  of  the  instrument,  such  ad- 
hesive stamp  shall  be  of  no  avail ;  and  any  person  wilfully 
writing  or  stamping  a  false  date  on  any  adhesive  stamp 
shall  incur  a  penalty  of  $100.  And  by  the  11th  section 
it  is  enacted  that  if  any  person  makes,  endorses,  signs, 
becomes  a  party  to,  or  pays  any  promissory  note,  &c., 
chargeable  with  duty,  before  the  duty  has  been  paid  by 
aflixing  thereto  the  proper  stamps,  such  person  shall  incur 
a  penalty  of  $100,  and  save  only  in  case  of  the  payment 
of  double  duty,  as  therein  mentioned,  &c.,  such  instrument 
shaU  be  invalid,  and  of  no  effect  in  law  or  in  equity,  &c. 

It  is  clear  that  what  the  legislature  intended,  and  has 
said,  is,  that  the  person  affixing  the  stamp  should,  at  the 
time  of  affixing  the  same,  write  thereon  the  date  at  which 
it  is  affixed,  and  that  if  no  date  be  so  stamped  or  written 
thereon,  or  if  the  date  do  not  agree  with  that  of  the  instru- 
ment, such  adhesive  stamp  shall  be  of  no  avail. 
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The  first  question  arises,  when  was  this  note  made  ? 
It  does  not  appear  from  the  evidence  very  clearly,  except 
that  Mr.  Hogg,  the  agent  of  the  bank,  received  the  blank 
note  signed  with  the  maker's  and  endorser's  names  on  the 
27th  or  28th  October,  and  that  he  filled  up  the  note  on 
the  2nd,  3rd,  or  4th  November,  but  dating  it  on  the  30th 
October,  and  that  he  affixed  the  stamps  on  it  on  the  2nd, 
3rd,  or  4th  November,  although  he  obliterated  them  with 
figures  indicating  the  30th  October,  1869.  If  we  take  the 
note  to  be  made  on  the  day  the  bank  agent  received  it,  or 
on  the  day  it  bears  date,  then  the  stamps  were  not  affixed 
or  obliterated  until  some  days  after  ;  and  if  a  note  made  on 
the  2nd  or  4th  of  November,  then  the  date  written  on  the 
note  does  not  correspond.  ^ 

In  the  case  of  Snaith  et  al  v.  Ming  ay  et  al,  1  M.  &  S. 
87,  where  a  person  in  Ireland  sent  over  blank  forms  of 
bills  signed  and  endorsed,  leaving  blanks  for  the  dates, 
sums,  times  when  payable,  and  names  of  the  drawers,  to  a 
party  in  London,  to  be  used  for  his  accommodation,  and 
they  were  afterwards  filled  up  by  him,  the  question  was 
whether  they  required  an  English  stamp  as  bills  drawn  in 
England,  the  Court  held  it  must  be  considered  as  a  bill  of 
exchange  drawn  in  Ireland  ;  and  Grose,  J.,  said,  "Although 
it  was  imperfect  at  the  time  it  was  signed,  yet  when  it 
became  perfect  by  being  filled  up,  it  operated  as  a  bill  of 
exchange  from  the  time  when  it  was  signed  and  intended 
to  have  such  operation.  I  consider  it  therefore  as  an  Irish 
bill  of  exchange."  Lord  Ellenborough,  C.  J.,  said,  "  The 
moment  the  blanks  are  filled  up,  does  not  the  instrument 
by  relation  become  the  bill  of  the  party  in  Ireland,  as 
much  as  if  it  had  been  drawn  in  all  its  particulars  with 
his  own  hand  ? " 

Whatever  view  is  taken  of  the  case,  the  requirements 
of  the  Statute  are  not  complied  with.  If  the  note 
was  made  on  the  27th  or  28th  of  October,  when  signed 
in  blank,  or  on  the  date  it  bears,  viz.,  the  SOtfi  of 
October,  then  in  either  case  the  note  had  not  the  stamps 
then  affixed ;  and  if  made  on  the  2nd,  3rd,  or  4th  of 
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November,  then  on  the  stamps  are  not  written  the  date 
on  which  they  were  affixed.  The  result  is,  that  if  the 
note  is  taken  to  have  been  made  on  the  28th  of  October, 
or  on  the  30th  of  October,  when  it  bears  date,  under 
the  11th  section  is  is  invahd,  being  made  some  days 
before  the  duty  was  paid  by  affixing  the  stamps.  If  taken 
to  be  made  on  the  2nd  or  4th  of  November  the  stamps  are 
of  no  avail,  under  the  4th  section,  as  they  bear  a  different 
date  from  that  on  which  they  were  affixed. 

One  of  the  objects  of  the  statute  was  to  provide  in 
every  possible  way  against  frauds  on  the  revenue.  The 
law  may  bear  hard  in  particular  cases,  but  although  we 
may  see  clearly,  as  in  this  case,  that  no  fraud  was  intended, 
yet  we  are  to  decide  according  to  the  clear  and  positive 
provisions  of  the  Statute. 

We  think  that  the  rule  should  be  discharged. 

Wilson,  J.,  concurred. 

Ride  discharged. 


Gray  v.  Worden. 

rromissory  note — Form  of. 

Due  J.  G.,  or  bearer.  $482  in  Canada  bills,  payable  fourteen  days 
after  date,"  &e.  Held,  not  a  promissory  note,  for  such  bills  (issued 
under  29-30  Vic.  ch.  10)  though  currency,  are  not  specie  or  money. 

Declaration  on  a  promissory  note  made  by  defendant, 
dated  3rd  May,  1869,  for  $482  of  lawful  money  of  Canada, 
payable  to  the  plaintiff,  fourteen  days  after  date. 

Second  count,  on  an  account  stated. 

Pleas — To  first  count,  denial  of  making  the  note.  To 
second  count,  never  indebted.  Issue. 

The  cause  was  tried  at  the  last  Fall  Assizes  held  at 
Cobourg,  before  Morrison,  J. 

The  document  put  in  in  support  of  the  first  count  was 
as  follows  : 
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Lewiston,  May,  1869. 

Due  James  Grray,  or  bearer,  four  hundred  and  eighty-two  dollars  in 
Canada  bills,  payable  in  fourteen  days  after  date,  at  the  express  oflice  at 
Port  Hope,  with  interest. 

GEO.  W.  WOEDEN. 

The  handwriting  of  defendant  was  proved. 

The  plaintiff's  counsel  moved  to  amend  the  first  count 
hj  adding  the  words  after  $482,  "  in  Canada  bills,  meaning 
thereby,"  which  was  allowed. 

It  was  objected  by  defendant's  counsel  that  the  instru- 
ment produced  was  not  a  promissory  note,  and  that  the 
plaintiff  should  be  nonsuited.  A  verdict  was  thereupon 
entered  for  the  plaintiff  on  both  counts  for  $495,  with  leave 
to  defendant  to  move  to  enter  a  verdict  for  defendant  on 
the  first  count,  if  the  Court  should  be  of  opinion  the 
instrument  was  not  a  promissory  note  as  declared  on. 

In  Michaelmas  Term  last,  Huson  Murray  obtained  a 
rule  calling  on  the  plaintiff  to  shew  cause  why  a  nonsuit 
should  not  be  entered  on  the  first  count,  on  the  leave 
reserved. 

Armour,  Q.  C,  shewed  cause.  There  is  a  promise  to  pay 
contained  in  the  note :  Waithman  v.  Elsee,  1  C.  &  K.  35  ; 
Kimball  v.  Huntington,  10  Wend.  675 ;  Pepoon  v.  Stagg, 

1  Nott  and  McCord,  South  Carolina  Reports,  102.  The 
payment  being  "in  Canada  bills,"  means  "Canada  notes," 
and  the  29-30  Vic.  ch.  10,  authorizes  such  notes  to  be 
issued,  which  constitute  a  legal  tender :  McCormick  v. 
Trotter,  10  Serg.  &  Rawle  94 ;  Judah  v.  Harris,  19  Johns. 
144 ;  Keith  v.  Jones,  9  Johns.  120 ;  Story  on  Promissory 
Notes,  Srd  ed.,  22  ;  Miller y.  Race,  I  Smith's  L.C.,6thed.,468. 

Murray  supported  the  rule.  The  words  "  to  be  paid " 
are  equivalent  to  a  promise  to  pay,  but  the  word  "  payable," 
as  here,  is  very  different :  Byles  on  Bills,  6th  ed.,  10. 
Payable  "  in  Canada  bills  "  is  not  a  payment  in  money 
generally,  and  these  words  do  not  mean  Canada  legal 
tender  notes,  but  bills  which  are  current  in  Canada: 
Byles   on   Bills,  10  ;   Ex  parte  Imeson,  In  re  Seaton^ 

2  Rose,  225. 
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Wilson,  J. — A  promissory  note  is  an  absolute  promise 
in  writing,  signed  by  the  maker,  to  pay  a  certain  sum  of 
money  at  a  certain  time,  or  on  demand,  or  at  sight,  to 
another,  or  to  his  order,  or  to  bearer. 

An  instrument  "  To  pay  on  demand  to  W.W."  is  a  promis- 
sory note,  not  an  agTeement :  Wal/cer  v.  Roberts,  1  Car.  & 
Mar.  590. 

"  I  have  received  the  sum  of  £200,  which  I  borrowed  of 
you,  and  I  have  to  be  accountable  for  the  said  sum  with 
interest : "  Held,  an  agreement  and  not  a  note,  because  it 
might  mean  that  the  party  was  to  be  accountable  by  way 
of  set-ofF  or  otherwise:  Home  v.  Reclfearn,  4  Bing.  N.  C.  430. 

In  Ellison  v.  Collingridge,  9  C.  B.  570,  and  Allen  v.  The 
Sea  Fire  and  Life  Assurance  Co.,  9  C.  B.  574,  documents, 
so  many  days  after  date,-  signed  by  the  managing  director 
of  a  company  addressed  to  the  cashier,  saying  "  Credit 
Messrs.  P.  &  Co.,  or  order,  with  the  sum  of  £500  in  cash," 
Avere  held  to  be  promissory  notes.  The  words  "  credit  in 
cash  "  were  held  to  mean  to  pay  in  money. 

The  words  "  I.,  J.  J).,  have  this  day  borrowed  of  J.  C. 
£300,  at  £4  per  hundred,  payable  yearly, "  were  held  not  to 
be  a  promissory  note  :  Cory  v.  Davis,  14  C.  B.  N.  S.  370. 
Because  the  instrument  was  only  an  acknowledgment  of 
the  £300,  with  a  promise  to  pay  the  interest :  Melanotte 
v.  Teasdale,  13  M.  &  W.  216. 

The  words  in  this  instrument  "  Due  James  Gray,  or 
bearer,"  are  merely  an  acknowledgement ;  but  the  words 
"payable  in  fourteen  days,"  &c.,  are  certainly  words  of 
promise,  just  as  in  the  two  last  cases,  where  the  word 
"  payable "  was  used,  but  it  was  held  in  them  not  to  be 
applicable  to  the  principal  money,  but  only  to  the  interest. 
There  can  be  no  difference  between  payable  and  to  be  paid, 
or  to  pay. 

The  question  then  is,  whether  the  words  in  which  the 
money  is  made  payable,  "in  Canada  bills,"  j)revents  the 
instrument  being  construed  as  a  promissory  note. 

In  Stephens  v.  Berry,  15  C.  P.  548,  the  bill  of  exchange 
was  drawn  payable  in  New  York  "  with  current  funds," 
but  no  question  was  made  as  to  the  wording  of  it.  See 
also  Craiuford  v.  Beard,  13  C.  P.  35. 
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By  the  29-30  Vic.  ch.  10,  the  Governor  in  Council  is 
authorized  to  direct  the  issue  of  provincial  notes  payable 
on  demand,  which  were  to  be  redeemable  in  specie,  and  to 
be  a  legal  tender,  excepting  at  the  offices  where  they  were 
redeemable. 

Does  this  statute  constitute  these  provincial  notes  lawful 
money  of  Canada  ?  The  expression  Canada  hills,  instead 
of  Canada  notes,  I  do  not  think  is  of  any  material  conse- 
quence. As  the  declaration  is  now,  by  the  amendment,  the 
averment  of  the  note,  is  payable  "  in  Canada  bills,  meaning 
thereby  lawful  money  of  Canada,"  and  that  averment  is 
proved  if  these  bills  or  notes  are  money. 

Between  1797  and  1823,  arrests  for  debt  were  not  per- 
mitted in  England  or  Ireland,  unless  the  affidavit  negatived 
tender  of  the  debt  in  Bank  of  Etigland  notes,  but  these 
notes  were  not  at  any  time  made  a  legal  tender.  Arrests 
were  not  allowed  in  cases  where  a  tender  in  bank  notes 
had  been  made,  and  actions  against  the  Bank  of  England 
were  authorized  to  be  stayed,  for  not  paying  in  money  or 
specie,  upon  the  bank  paying  in  or  tendering  their  notes. 
But  this  was  the  utmost  that  was  c|,one.  A  creditor  could 
still  demand  and  insist  on  a  specie  payment,  only  he  could 
not  arrest  if  he  were  offered  bank  notes  :  G^nghy  v.  Oakes, 
2  B.  &  P.  526. 

The  3  &  4  W.  IV.,  ch.  98,  sec.  6,  has  since  made  Bank 
of  England  notes  a  legal  tender  for  all  sums  above  £5. 

Here  the  Provincial  notes  are  made  expressly  a  legal 
tender,  as  the  Bank  of  England  notes  now  are  in  England. 
But  I  have  not  seen  any  case  in  which  a  promissory  note 
has  been  made  payable  in  Bank  of  England  notes  since 
the  3  &  4  Wm.  IV.,  ch.  98. 

In  3  Kent's  Com.,  11th  ed.,  92,  it  is  said,  "  In  England 
negotiable  paper  must  be  for  the  payment  of  money  in 
specie,  and  not  in  bank  notes.  In  this  country  it  has  been 
held  that  a  note  payable  in  bank  bills  was  a  good  nego- 
tiable note  within  the  statute,  if  confined  to  a  species  of 
paper  universally  current  as  cash.  But  the  doctrine  of 
these  cases  has  been  met  and  denied,  and  I  think  the 
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weight  of  argument  is  against  them,  and  in  favour  of  the 
English  rule."  There  are  many  authorities  in  different 
States,  opposed  to  each  other,  referred  to  in  the  notes. 

In  Byles  on  Bills,  Ed.  of  1866,  p.  89,  it  is  said,  "  Bills 
and  notes  must  be  for  money  in  specie.  Therefore  a 
promise  to  pay  in  three  good  East  India  bonds,  or  in  cash, 
or  Bank  of  England  Notes,is not  a  promissory  note:"  citing 
B.  N.  R  272 ;  Bayley  on  Bills,  6th  Ed.,  p.  II. 

In  Story  on  Promissory  Notes,  3rd  Ed.,  sec.  18,  it  is  said, 
Not  a  good  note  if  payable  in  "  bank  bills  or  notes,  or  fo- 
reign bills,"  or  "  current  bank  notes." 

In  Ex  parte  Imeson,  2  Rose  225,  a  note  was  payable  in 
cash  "  or  Bank  of  England  notes."  The  K.  B.  held  it  not  to 
be  a  good  note. 

On  this  case,  Bayley  on  Bills,  6th  Ed.,  p.  11,  note  28, 
says,  "  For  these  notes  were  not  within  the  statute,  because 
a  delivery  of  bank  notes,  which  might  be  of  less  value  than 
cash,  would  satisfy  them,  and  they  were  not  absolutely  and 
at  all  events  for  payment  of  money  in  specie." 

There  is  a  difference  between  money  and  'Currency.  In 
Lanscloiune  v.  Lansdovme,  2  Bligh,  0.  S.,  78,  Lord  Redes- 
dale  said,  in  1820,  "  There  is  no  lawful  money  of  Ireland. 
It  is  merely  conventional.  There  is  neither  gold  nor  silver 
coin  of  legal  currency  :  nothing  but  copper.  *  *  There 
is  no  such  thing  as  Irish  money ;  it  is  Irish  currency."  See 
also  Kearney  v.  King,  2  B.  &;  Al.  301  ;  Sproivle  v.  Legge, 
1  B.  &  C.  16. 

The  case  of  Boardman  v.  Quayle,  1 1  Moore  P.  C.  223, 
does  not  aftbrd  any  guide,  for  there  the  notes,  which  were, 
in  this  form,  "  We  promise  to  pay  the  bearer  on  demand 
one  pound  British,  in  bank  notes,  or  bills  on  London,"  and 
which  were  issued  by  bankers  carrying  on  business  in  the 
Isle  of  Man,  were  held  to  be  valid  promissory  notes  within 
the  meaning  of  the  Manx  Banking  Act. 

The  money  need  not  be  current  in  the  place  of  payment, 
or  where  the  bill  or  note  is  drawn.  It  may  be  payable  in 
the  money  of  any  country  whatever :  Chitty  on  Bills, 
8th  ed.,  153. 
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The  holder  of  a  bill  drawn  in  dollars,  rupees,  roubles,  or 
other  foreign  money,  cannot  in  England  get  payment  in 
that  coin.  He  is  paid  it  equivalent  in  the  money  current 
in  England.  So  a  bill  drawn  in  sterling  money,  payable  in 
Vienna,  cannot  be  paid  in  [sterling  pounds,  but  in  florins 
or  other  current  money  of  the  place  :  Suse  v.  Pompe,  8  C. 
B.  K  S.  538. 

It  seems  to  be,  therefore,  not  the  specific  kind  of  money 
mentioned  in  the  bill  which  has  to  be  paid,  but  its  value 
or  equivalent  in  money  of  the  country  where  it  is  paid. 

The  note  in  question  is  however  restricted  to  redemption 
in  "  Canada  bills,"  and  such  bills  I  think  are  not  money, 
though  payable  on  demand,  and  though  a  legal  tender,  and 
redeemable  in  specie.  The  fact  that  they  must  be  redeemed 
in  specie  shows  they  are  not  specie,  and  though  possessing 
many  of  the  qualities  and  conveniences  of  money,  are 
nevertheless  not  money,  and  certainly  not  money  in  specie, 
though  they  may  be  described  as  currency. 

Such  a  security  as  this  if  good  as  a  note  would  be  good 
also  as  a  foreign  bill  of  exchange,  and  it  might  be,  and  in 
all  probability  it  would  be,  that  the  par  value  of  such 
bills  would  not  be  deemed  the  same  in  other  countries, 
where  the  promissory  note  or  bill  of  exchange  was  made 
payable,  as  the  par  of  our  specie  currency.  Nor  could  the 
foreign  holders  of  a  bill  of  exchange  payable  in  Canada 
bills  conveniently  re-draw  on  default  for  the  principal 
money,  interest,  exchange,  re-exchange,  and  other  proper 
charges,  by  another  bill  payable  in  "  Canada  bills."  The 
re-exchange  at  any  rate  should  not  be  paid  in  Canada  bills. 

It  may  be  that  a  person  can  make  a  promissory  note 
payable  in  a  particular  coin,  as  in  gold  or  silver,  because 
they  are  respectively  money  and  specie ;  but  I  think  he 
cannot  make  it  payable  in  Canada  bills,  because  they  are 
are  not  money  or  specie.  They  have  no  intrinsic  value 
as  coin  has.  They  represent  only,  and  are  the  signs  of 
value.  "  Money  itself  is  a  commodity  :  it  is  not  a  sign ;  it 
is  the  thing  signified." — McGidlocKs  Principles  of  Pol^ 
Ec,  185. 
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On  this  ground,  after  some  hesitation,  I  must  decide 
against  the  plaintiff. 

In  my  o]>inion  the  rule  should  be  made  absolute,  not  for 
a  nonsuit,  but  according  to  the  leave  actually  reserved,  to 
enter  a  verdict  for  defendant  on  the  first  count.  The 
plaintiff's  verdict  on  the  second  count  was  not  moved 
against,  and  will  therefore  stand. 

Morrison,  J.,  concurred. 

Rule  absolute. 


Blake  v.  Walsh  and  McIntosh. 

Promissory  note — Holder — Consideration — Collateral  security. 

One  M.  made  a  note  on  the  17th  November,  1868,  payable  to  T.  on 
order,  at  three  months,  at  the  Quebec  Bank,  for  $4,000,  which  was 
endorsed  by  T.  and  the  plaintiff,  and  discounted  by  the  bank  for  T.  On 
the  24th  November,  1868,  a  note  for  $1,500  made  by  W.  payable  to 
T.,  and  endorsed  by  M.  for  T's.  accommodation,  was  handed  to  the 
bank  by  T.,  as  collateral  security  for  the  $4,000  note,  and  the  bank 
also  advanced  on  it  $1,000  to  T.  This^note,  when  it  fell  due,  on  the 
27th  January,  1869,  was  retired  by  the  note  sued  on,  which  was  for 
'1il,500,  at  two  months,  made  by  W.,  payable  to  T.,  and  endorsed  by 
T.,  and  by  M.,  to  the  bank,  and  was  given,  as  the  bank  manager 
swore,  for  the  same  purpose  as  the  previous  $1,500  note.  The  bank 
received  $1,200  from  T.  on  account  of  the  $4,000  note,  and  the 
plaintiff  paid  the  balance,  on  the  understanding  that  the  bank  would  hold 
the  $1,500  note  for  his  benefit,  and  they  afterwards  at  his  request  gave 
it  to  their  solicitor  to  sue.  In  an  action  on  this  note  by  the  plaintiff' 
aoainst  W.  and  M. : 

Held,  that  he  was  entitled  to  recover;  for  1.  He  was  the  holder  of  the 
note  ;  2.  The  note  being  deposited  with  the  bank  as  collateral  security 
for  the  $4,000  note,  and  not  merely  for  the  $1,000  advanced  on  it, 
the  bank  held  it  for  the  full  amount ;  3.  If  the  note  could  not  be  said, 
when  taken  on  the  27tli  January,  1860,  to  be  a  security  for  value 
because  the  5^4,000  note  had  not  then  matured,  it  became  so  when  the 
latter  note  fell  due  on  the  20th  Feburary,  1869,  and  value  arising  at 
any  time  during  the  currency  of  a  note  is  suf&cient. 

The  declaration  stated  that  defendant  Walsh  on  the  27th 
January,  1869,  made  his  promissory  note,  and  promised 
to  pay  to  one  H.  W.  Taylor,  or  order,  two  months  after 
date  SI, 500  :  that  Taylor  and  Mcintosh  duly  endorsed  the 
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same,  and  Mcintosh  delivered  the  same  so  endorsed  to  the 
plaintiff — averring  presentment,  non-payment,  and  notice, 
and  joint  and  several  liability  to  pay. 

The  second  plea  alleged  that  the  plaintiff  was  not  at  the 
commencement  of  the  suit  the  lawful  holder  of  the  note. 

The  third  plea  was,  that  the  note  was  an  accommodation 
note,  and  no  value  or  consideration  for  it  was  given  by  any 
one. 

The  cause  was  tried  at  the  last  Fall  Assizes  at  Toronto, 
before  Morrison,  J, 

The  facts  were  that  one  Mercer  made  a  promissory  note, 
dated  I7th  November,  1868,  payable  to  Taylor,  or  order, 
at  the  Quebec  Bank,  Toronto,  for  $4,000,  at  three  months, 
endorsed  by  Taylor  and  the  plaintiff  to  the  Quebec  Bank. 
The  note  was  discounted  by  the  bank  on  its  date,  and 
the  proceeds  placed  to  Taylor's  credit. 

The  bank  held  for  collection,  as  Taylor  said,  another  note 
for  $1,500,  on  which  last  note  Mcintosh  was  an  endorser- 
This  last  note  became  due  on  the  27th  January,  1869,  the 
day  when  the  note  now  sued  on  was  given  and  dated. 
Mcintosh  endorsed  this  note  at  Taylor's  request,  in  a  letter 
dated  27th  of  January,  stating,  "  Please  endorse  the 
enclosed  note,  and  return  it  to  me  in  an  envelope  ;  it  is  to 
retire  the  one  you  endorsed  two  months  ago.  I  hold  you 
harmless. — W.  H.  Taylor." 

On  leaving  the  note  sued  on  at  the  bank,  he  got  up  the 
previous  $1,500  note,  which  the  one  sued  on  was  to  replace. 
Mcintosh  got  no  consideration  from  Taylor,  or  from  any 
other  person  to  his  knowledge,  as  Taylor  said,  for  endorsing; 
he  endorsed  for  Taylor's  accommodation.  The  note  sued 
on,  Taylor  stated,  was  delivered  to  the  bank  "  as  collateral 
security  for  payment  of  the  note  for  $4,000,  to  retire  the 
other  note  for  $1,500,  that  this  was  to  replace ;  "  and  the 
l)fuik  knew  that  Mcintosh  was  an  accommodation  endorser. 
l)0('aus(;  when  he,  Taylor,  took  in  the  first  note  to  get  it 
discounted  (that  is,  the  first  $1,500  note),  Mr.  Bethune,  the 
inanao-cr  of  the  Bank,  did  not  want  to  discount  it  unless 
Taylor  got  another  endorser.    Taylor  told  Bethune  he 
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thought  he  could  get  Mcintosh ;  Bethune  said  if  Taylor 
got  Mcintosh  to  endorse  it  he  would  discount  it. 

Taylor  was  examined  on  commission,  and  his  answer  to 
the  13th  interrogatory  was  as  foUows  :  "  I  got  the  first  note 
($1,500)  endorsed  for  the  purpose  of  getting  it  discounted 
in  the  Quebec  Bank,  as  I  Avas  led  to  believe  it  would  be  dis- 
counted, otherwise  I  should  not  have  got  it  endorsed,  as  I 
only  wanted  a  thousand  dollars' that  day;  and  the  note  was 
not  discounted,  but  placed  on  collection;  but  there  were  funds, 
or  there  was  a  draft  came  from  New  York  for  my  account, 
and  that  was  placed  to  my  account,  which  gave  me  what  I 
required  that  day.  On  the  strength  of  the  money  coming  from 
New  York,  I  was  allowed  to  check  one  thousand  dollars  out." 

The  first  note  for  $1,500  was  dated  about  the  24th 
November,  1868,  and  was  made  by  Walsh,  and  endorsed  by 
Taylor  and  Mcintosh,  and  re-delivered  to  Taylor,  who 
placed  it  in  the  bank,  as  before  stated, 

Walsh  owed  Taylor,  as  Taylor  stated,  about  $7,000, 
when  he  gave  the  first  note  for  $1,500,  and  he  owed  Taylor, 
at  the  time  Taylor  gave  his  evidence,  from  ? 5,000  to 
$7,000.  Taylor  asked  Walsh  for  the  $1,500  note,  and  he 
gave  it. 

Taylor  also  said  :  "  I  told  Mr.  Bethune  that  if  there  was 
not  sufficient  money  coming  from  New  York  and  Oswego 
on  certain  shipments  of  grain,  that  he  could  take  the  pro- 
ceeds of  the  collection  notes,  if  they  were  paid,  to  apply 
on  exhibit  B"  (the  $4,000  note).  He  also  said,  "  I  did 
not  deliver  it  (the  note  sued  on)  by  agreement  or  arrange- 
ment with  the  plaintiff".  I  delivered  it  on  my  own  account. 
I  did  not  authorize  Bethune  to  give  it  to  the  plaintiff*  or 
any  one  else." 

James  Walsh,  one  of  the  defendants,  denied  owing 
Taylor.  He  said  Taylor  would  owe  him  if  he  accounted  to 
him,  and  that  the  plaintiff*  denied  holding  the  note  sued 
on  when  the  suit  was  commenced,  or  knowing  anything 
about  it. 

Mr.  Spreul,  a  witness,  said  that  the  plaintiff*  said  he  had 
not  the  note  and  knew  nothing  about  it. 
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Mr.  Mcintosh,  the  defendant,  testified  also  to  the  plain- 
tiff's denial  of  having  the  note.  The  witness  said  he 
suspected  plaintiff  did  hold  it,  because  he  had  heard  so, 
and  because  Bethune  would  not  tell  who  held  it ;  that  the 
plaintiff  afterwards  explained  to  him  how  he  held  it. 

Mr.  Bethune,  the  manager  of  the  Bank,  said  the  first 
note  for  $1,500  was  given  as  collateral  security  for  the 
$4,000  note,  and  the  $1,500  liote  sued  on  was  a  renewal  of 
the  first  $1,500  note,  and  was  left  with  the  bank  for  the 
same  purpose.  He  said,  ''I  gave  Taylor  $1,000  on  the 
$1,500  note.  He  vfould  not  have  got  the  $1,000  if  he  had 
not  left  the  $1,500  note  as  collateral  security.  The  $4,000 
note  was  discounted  on  the  21st  November,  1868.  On  the 
24th  November  I  got  the  $1,500  note.  The  bank  got  $1,205 
on  account  of  Taylor's  grain,  which  was  applied  on  the  $4,000 
note,  and  the  plaintiff  paid  the  balance  in  February,  1869, 
$2,700.  The  plaintilf  understood  the  bank  should  hold 
the  $1,500  note  for  his  benefit.  We  gave  the  note  to  our 
solicitors  to  sue  at  the  request  of  the  plaintiff." 

A  verdict  was  found  for  the  plaintiff  for  $1,557.53. 

In  Michaelmas  Term  last,  McMichael  obtained  a  rule 
calling  on  the  plaintiff  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  verdict  entered  for  defend- 
ants, or  for  Mcintosh,  pursuant  to  leave  reserved ;  or  why 
there  should  not  be  a  new  trial,  the  verdict  being  contrary 
to  law  and  evidence,  and  because  the  learned  Judge  mis- 
conceived the  law,  in  holding  that  defendant  Mcintosh  was 
liable  on  the  note  sued  on  under  the  evidence. 

In  this  Term  Anderson  shewed  cause.  The  note 
sued  on  was  not  held  by  the  Bank  without  value,  for 
$1,000  was  expressly  advanced  on  it ;  and  as  respects 
Walsh  it  was  an  accommodation  note,  for  he  owed  Taylor 
more  than  the  amount  of  the  note.  The  bank  rightly  held 
the  note  against  both  defendants,  and  held  it  for  value : 
Atwood  V.  Croivd/le,  1  Stark.  188.  On  payment  of  the 
$4,000  note,  the  plaintiff  became  entitled  to  get  the  $1,500 
left  as  collateral  security  for  its  payment :  26  Vic.  ch.  45^ 
sec.  2. 
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M.  C.  Cameron,  Q.  C,  contra.  The  plaintiff  was  in 
no  way  privy  to  the  giving  of  the  $1,500  note  to  the  bank 
as  collateral  security  for  the  $4,000  note.  The  note  for 
$1,500  was  given  to  the  bank  three  days  after  .they  had 
discounted  the  principal  note,  and  so  the  bank  got  it  with- 
out value.  The  bank  cannot  therefore  set  up  a  title  to  it 
as  against  defendants,  who  were  only  accommodation 
parties  to  it.  If  the  bank  gave  the  $1,000  on  the  deposit 
of  the  note  sued  on,  they  may  recover  on  the  note  to  that 
extent,  but  the  evidence  is  that  the  $1,000  was  paid,  not 
upon  this  note,  but  out  of  the  $1,205  which  the  bank 
received  from  New  York  on  account  of  Taylor's  grain. 

Wilson,  J. — As  to  the  second  plea,  Mr.  Bethune  said^ 
"  the  plaintiff  understood  the  bank  would  hold  the  note  for 
his  benefit.  The  bank  gave  it  to  the  solicitors  to  sue  at 
the  plaintiff's  request."  This  is  direct  evidence  that  the 
plaintiff  was  the  holder  of  the  note  at  the  commencement  of 
the  suit.  The  plaintiff  also  had  the  right  by  Statute  to 
have  the  note  in  question  delivered  to  him  when  he  paid 
the  principal  note.  If  the  bank  had  commenced  an  action 
upon  it  in  the  plaintiff's  name,  and  for  his  benefit,  and  he  had 
after  action  adopted  it,  he  would  still  be  entitled  to  recover 
as  the  holder  of  the  note  at  the  cominencement  of  the 
suit :  Ancoiia  v.  Marks,  7  H.  &  N.  686. 

The  plaintiff  is  entitled  to  succeed  on  this  issue. 

As  to  the  third  plea  of  Walsh,  stating,  among  other 
things,  that  he  made  the  note  for  the  accommodation  of 
Taylor,  there  was  evidence  which,  if  the  jury  believed,  as 
they  must  have  done  by  their  verdict  against  him,  negatived 
the  plea  in  that  particular. 

Taylor,  in  his  evidence  under  the  commission,  said  that 
Walsh  at  that  time  owed  him  about  $7000,  and  that  he 
owed  him  when  the  commission  was  executed  $5000  at 
least,  and  that  Walsh  gave  the  note  because  Taylor 
asked  for  it.  Walsh  denied  owing  Taylor,  but  the  jury 
did  not  apparently  credit  him. 

There  is  no  reason  to  complain  of  the  finding. 
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As  to  Mcintosh's  third  plea,  which  alleges  that  he  en- 
dorsed for  Taylor's  accommodation,  that  is  no  doubt  true. 

The  other  allegation  is,  that  Taylor  delivered  the  note 
to  the  bank  and  the  bank  received  it  without  giving  any 
consideration  for  it,  and  the  question  is  whether  that  was 
proved  or  not. 

There  is  evidence  that  the  bank  advanced  $1000  upon 
it.  Taylor  denies  it ;  he  says  the  advance  .or  loan  was 
made  out  of  the  $1205  received  by  the  bank  on  account  of 
his  grain.  The  jury  must  have  found  the  advance  was 
made  on  account  of  the  note.  To  that  extent  at  any  rate 
the  plaintiff,  as  against  Mcintosh,  is  entitled  to  recover. 

But  is  the  plaintiff  Limited  to  that  sum  ? 

The  note  was  originally  left  as  collateral  security,  as 
Mr.  Bethune  said.  Taylor  said  it  was  left  to  be  discounted, 
but  it  was  not  discounted,  and  it  remained  there  on  collec- 
tion. If  this  be  so,  Taylor  could  have  demanded  it  from 
the  bank  at  any  time,  but  he  did  not  do  so.  On  the 
contrary,  he  waited  till  the  very  day  when  it  fell  due,  and 
then  replaced  it  by  the  note  now  sued  on,  when  he  got 
the  preceding  one  up. 

This  does  not  look  like  a  note  left  for  collection,  but 
rather  one  on  which  the  bank  had  a  rightful  claim,  either 
in  respect  of  the  advance  made  upon  it,  or  in  respect  of 
its  having  been  left  as  a  collateral  security  for  the  full 
amount  of  it  or  for  the  sum  it  represented  over  and 
above  the  advance. 

As  I  think,  the  evidence  shewed  an  advance  upon  it, 
and  the  plaintiff  has  a  right  to  recover  to  that  extent. 
The  question  now  is,  whether  the  bank  gave  value  or  con- 
sideration for  it  beyond  the  loan  of  $1000. 

The  evidence  shews  that  the  bank  would  not  have  made 
the  advance  if  the  note  had  not  been  left  as  collateral 
security.  So  that  the  consideration  was,  if  Taylor  would 
leave  the  note  as  collateral  security,  the  bank  would 
advance  $1000  upon  it.  That,  I  think,  is  a  good  conside- 
ration for  the  full  face  of  the  note. 
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Besides  this,  if  the  advance  had  not  been  made  at  all, 
I  am  inclined  to  think  that  the  deposit  of  the  note  as 
collateral  security  on  the  note  for^S4000,  though  the  deposit 
was  after  the  larger  note  had  been  discounted,  and  before 
it  became  due,  was  a  good  consideration,  whether  volun- 
tarily done  or  done  by  pressure.  The  case  of  Bosanquet 
V.  Duclman,  1  Stark.  1,  seems  to  have  been  a  case  of  that 
kind. 

Then  again,  the  large  note  fell  due  on  the  20th  of  Feb- 
ruary, 1869,  and  the  note  now  sued  on  did  not  fall  due  till 
the  30th  of  March  afterwards.  While  the  note  sued  on  was 
still  not  due,  the  principal  note  was  over-due,  so  that  the 
principal  note  was  past  due  for  more  than  a  month  while 
the  bank  held  the  note  sued  on.  If  the  latter  note  could 
not  be  a  security  for  value  when  the  principal  note  had  not 
matured,  what  was  there  to  prevent  its  taking  effect  for 
value  after  the  other  note  had  matured  ? 

Burdon  v.  Benton,  9  Q.  B.  843,  shews  that  value  given 
or  arising  at  any  time  during  the  currency  of  the  note  sued 
on  will  constitute  value ;  and  there  was  such  value  in  this 
case,  for  it  applied  while  still  current  on  an  over-due  note, 
both  instruments  being  in  the  hands  of  the  bank  at  that 
time.  It  cannot  therefore  be  said  that  the  bank  received 
it  without  giving  any  consideration  for  it.  The  bank 
when  they  took  the  note  sued  on  knew  it  would  be 
available  after  the  larger  note  fell  due,  as  the  dates  of 
the  two  instruments  shewed  that  the  larger  one  would 
faU  due  before  the  other  which  was  left  in  security.  And 
when  the  plaintiff  paid  the  balance  of  the  larger  note,  it 
could  not  be  said  he  got  the  note  sued  on  without  value, 
for  he  was  entitled  to  get  the  security  which  the  bank 
held.  Woodroffe  v.  Hayne,  1  C.  &  P.  600,  may  also  be 
cited  on  this  part  of  the  case. 

I  have  not  considered  whether  on  a  plea  of  total  want 
of  consideration  the  defendant  is  at  liberty  to  shew  a 
partial  faikire  of  value  only,  and  to  limit  the  plaintiff's 
recovery  to  the  sum  for  or  to  which  value  has  been  proved. 
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The  case  of  Trickey  v.  Lame,  6  M.  &  W.  278  shews  that  a 
total  want  of  value  must  be  proved  when  it  is  alleged. 

I  think,  for  the  causes  already  expressed,  the  defendants 
have  not  sustained  their  pleas,  and  that  the  rule  must  be 
discharged. 

Morrison,  J.,  coAcurred. 

Rule  discharged. 


McLean  v.  McLellan. 

Insolvent  Act  of  1864 — Discharge  ohiained  hy  fraud. 

Where  an  insolvent  before  the  meeting  of  his  creditors  concealed  a  por- 
tion of  his  stock — Held^  (under  the  Insolvent  Act  of  1864)  that  his 
discharge  was  thereby  avoided,  and  that  it  was  not  the  less  a  fraud  be- 
cause he  had  valued  his  assets  at  a  sum  suflBcient  to  cover  the  goods  so 
concealed. 

The  plaintiff,  therefore,  though  he  had  signed  a  deed  of  composition  and 
discharge,  and  the  discharge  had  been  confirmed,  was  held  entitlegl  to 
recover  for  his  debt. 

Action  on  the  common  counts. 

Plea,  assignment  under  the  Insolvent  Act,  and  deed  of 
composition  and  discharge  executed  by  the  plaintift'  and  a 
majority  in  number  of  creditors,  &c.,  whereby  the  plaintiif 
agreed  to  accept  50c.  in  the  $,  secured  by  five  promissory 
notes  with  a  responsible  indorser:  that  the  notes  were 
made,  &c.,  and  defendant  obtained  an  order  confirming  his 
discharge  under  the  provisions  of  the  Insolvent  Acts. 
There  was  a  second  plea,  (upon  which  nothing  arises)  that 
defendant  discharged  the  plain tifi''s  claim  by  delivery  of 
five  notes  endorsed  to  the  plaintift'. 

Replication  to  the  first  plea.  That  the  defendant  pro- 
cured the  deed  of  composition  and  discharge  by  fraud,  and 
that  the  plaintift*  had  no  knowledge  of  the  fraud  until  after 
the  time  elapsed  for  appealing  from  the  order  confirming 
the  same.  To  the  second  plea,  that  the  notes  therein  men- 
tioned were  given  under  the  deed  of  composition  mentioned 
in  the  first  plea,  &ic. 


m'lean  v.  m'lellan. 


549 


Issue. 

The  case  was  tried  at  the  last  assizes  at  Brantford,  before 
Wilson,  J.,  without  a  jury,  who  entered  a  verdict  for  the 
plaintiff  for  $519.59. 

On  the  trial  it  appeared,  from  the  testimony  of  a  witness 
who  lived  with  the  defendant,  that  the  defendant,  a  short 
time  before  the  meeting  of  his  creditors,  concealed  and  se- 
creted goods  which  he  took  from  his  store.  The  witness 
said  he  concealed  a  couple  of  pieces  of  cotton  in  the  straw 
of  a  mattress,  and  some  linen  ticking  in  one  of  his  children s' 
beds  :  that  he  put  a  quantity  of  saws,  augurs,  and  planes, 
under  the  stair-floor,  which  he  broke  up  and  nailed  down 
again :  that  a  box  of  glass-ware  was  put  under  a  bed :  that  a 
trunk  of  the  witness  was  packed  with  cotton  from  the  store, 
which, if  any  one  should  break  it  open,  the  witness  was  to  say 
belonged  to  her :  that  a  parcel  of  money  (silver)  was  given 
to  the  witness  to  conceal ;  and  a  clock  was  taken  up  stairs 
and  covered  with  rags.  The  witness  further  stated  that  all 
these  things  were  taken  (after  the  meeting  of  creditors  and 
matters  were  settled)  into  the  store  again  by  degrees,  and 
that  the  money  was  returned  to  defendant's  wife,  and  that 
the  defendant  told  the  witness  she  was  to  say  nothing  to 
any  one  about  what  had  been  done. 

Some  other  evidence  was  given,  but  not  very  material. 
A  witness  (Mr.  Service),  a  member  of  a  firm  to  which 
the  defendant  v/as  indebted,  was  examined.  He  attended 
the  meeting  of  the  creditors,  at  which  the  plaintiff  was 
present,  when  defendant  made  a  gross  statement  of  his 
liabilities  and  his  assets.  This  witness  said  there  was  a 
slim  appearance  of  stuff  in  the  store,  and  he  said  that  his 
firm  would  not  have  signed  the  deed  of  composition  if  he 
had  known  any  things  were  concealed,  and  that  they 
signed  under  the  impression  defendant  had  given  up  every 
thing  he  had. 

The  whole  estate  realized  50c.  in  the  $.  The  plaintift^'s 
debt  in  the  schedule  was  $854.66  and  he  received  under 
the  assignment  $408.37. 

On  the  part  of  the  defence  evidence  w^as  given  to  dis 


550       queen's  bench,  Hilary  term,  33  vie,  i870. 

credit  the  plaintiff's  witness  who  proved  the  secreting  of 
the  goods,  and  to  shew  that  the  value  of  the  assets  given  > 
at  the  time  of  the  meeting  of  the  creditors  and  that  made 
at  the  time  of  assignment  was  about  the  same. 

At  the  close  of  the  case,  defendant's  counsel  contended 
that  even  if  concealment  of  goods  was  proved  it  would  not 
be  fraud,  under  sec.  9,  sub-sec.  13  of  the  Insolvent  Act 
of  1864,  to  defeat  the  discharge  of  the  insolvent :  that 
there  was  no  fraud  so  long  as  the  valuation  put  on  defend- 
ant's goods  was  large  enough  to  cover  the  goods  concealed. 
On  the  other  side,  it  was  contended  that  the  Act  avoids 
any  composition  obtained  by  fraud,  and  that  an  order  of 
discharge  founded  on  it  is  avoided  also.  It  did  not 
appear  that  the  witness.  Service,  or  the  plaintiff  ever  saw 
the  statement  made  by  defendant  and  given  to  the 
assignee  of  the  value  of  his  goods,  viz.,  $2,500,  at  the  time 
the  defendant  proposed  to  make  a  composition. 

The  learned  Judge  decided  that  a  verdict  should  be  en- 
tered for  the  plaintiff  for  $519.59,  reserving  leave  to  defen- 
dant to  move  to  enter  a  nonsuit  if  the  court  should,  be  of 
opinion  he  was  entitled  to  succeed. 

In  last  Michaelmas  term  McMichael  obtained  a  rule  nisi, 
in  pursuance  of  the  leave  reserved,  to  enter  a  nonsuit,  or  for 
a  new  trial,  the  verdict  being  contrary  to  law  and  evidence. 

Miller  shewed  cause,  citing  Thompson  v.  Rutherford,  27 
U.  C.  R.  205  ;  Watson  v.  Earl  Charlemont,  12  Q.B.  862. 

McMichael  supported  the  rule. 

Morrison,  J. — The  argument  on  the  part  of  the  defend- 
ant's counsel  was,  in  effect,  that  no  fraud  was  committed 
by  the  defendant :  that  all  he  did  was  to  make  a  represen- 
tation that  he  had  goods  to  the  value  of  $2,500  :  that  that 
amount  covered  all  he  had,  including  those  alleged  to  be 
secreted  :  that  the  creditors  at  the  meeting  held  to  con- 
sider what  they  would  do  were  not  imposed  on  by  the 
defendant ;  and  that  upon  the  basis  of  that  representation 
the  creditors  acted,  and  agreed  to  the  deed  of  composition 
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and  discharge  of  the  defendant,  and  so  no  fraud  was  used 
in  obtaining  the  discharge  and  composition. 

The  Insolvent  Act  of  1864,  by  sec.  9,  sub-sec.  1,  provides 
for  the  making  of  a  deed  of  composition  binding  upon  all 
the  creditors,  and  sub-sees.  5  and  6  for  the  filing  of  the  deed, 
and  application  for  confirmation  by  the  Judge,  which  any 
creditor  may  oppose  on  the  gTound  of  fraud  or  evil  practice 
in  procuring  the  consent  of  the  creditors  to  the  discharge, 
or  their  execution  of  the  deed,  or  on  account  of  the  fraudu- 
lent retention  or  concealment  by  the  insolvent  of  some 
portion  of  his  stock  and  effects.  By  sub-sec.  8,  the  Judge 
may  confirm  the  discharge,  and  unless  appealed  from  within 
the  term  limited  his  order  shall  be  final ;  and  by  sub-sec. 
13,  every  discharge  or  composition,  or  confirmation  of  any 
discharge  or  composition,  which  has  been  obtained  by 
fraud,  &c.,  shall  be  null  and  void. 

The  plea  is  that  the  defendant  procured  the  deed  of 
composition  and  discharge  by  fraud,  and  that  the  plaintiff" 
had  no  knowledge  of  the  fraud  until  after  the  time  elapsed 
for  appealing  from  the  order  of  the  judge  confirming  such 
deed  and  the  discharge  of  the  defendant  under  the  Act. 

Whatever  may  ^^e  suggested  as  the  object  of  the  defend- 
ant in  secreting  his  goods,  admitting  that  the  defendant  at 
the  meeting  of  his  creditors  estimated  to  them  the  value  of 
his  stock  of  goods  at  an  amount  equal  in  value  to  those  in 
his  shop  open  to  view  and  those  so  concealed,  yet  it  seems 
to  me  that  the  secreting  of  the  goods,  under  the  circum- 
stances, was  no  less  a  fraud  on  the  creditors,  for  it  is  only 
reasonable  to  assume  that  the  creditors  were  influenced  to 
enter  into  the  composition  deed  and  to  consent  to  the  dis- 
charge of  the  defendant  upon  view  of  the  stock  as  it 
appeared  at  the  time,  rather  than  by  any  representation  of 
the  defendant  as  to  value. 

That  the  defendant  fraudulently  concealed  a  portion  of 
his  estate  from  his  creditors  there  can  be  no  question,  and 
I  think  just  as  little  doubt  that  what  he  did  was  done  with 
a  view  of  defrauding  his  creditors,  and  inducing  them  to 
consent  to  the  composition  and  his  discharge.    It  would  be 
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absurd  to  hold  that  where  an  insolvent  secreted  $500 
worth  of  his  stock  of  goods  valued  at  $2000  in  all,  that  it 
would  rebut  fraud  on  his  part  if  he  estimated  at  a  meeting 
of  his  creditors  the  unconcealed  portion  alone  as  worth 
$2000:  The  defendant's  creditors,  (from  the  evidence 
at  the  trial),  as  they  generally  do  in  such  cases,  gave 
little  heed  to  the  representations  of  the  defendant  as 
to  the  value.  They  acted  upon  their  own  judgment,  and 
upon  estimates  made  probably  by  some  of  themselves  of 
the  stock  that  they  saw.  The  object  the  defendant  had 
in  secreting  goods  was  either  to  make  away  with  them,  if 
his  creditors  would  not  agree  to  a  composition,  or  if  they 
were  ready  to  do  so,  to  obtain  better  terms  from  them  by 
making  the  stock  appear  less  than  it  really  was.  In  either 
case  defendant  committed  a  gross  fraud,  and  to  deter 
insolvents  from  such  dishonesty  the  insolvent  law  properly 
provides  for  rendering  any  discharge  procured  through 
such  means,  or,  to  use  the  words  of  the  statute,  by  any 
fraud  or  evil  practice,  of  no  avail. 

On  the  Avhole,  I  am  of  opinion  that  the  learned  judge 
properly  directed  for  the  plaintiff,  and  that  the  rule  should 
be  discharged. 

Wilson,  J.,  concurred. 

Rule  discharged. 
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Butler  v.  The  Waterloo  County  Mutual  Fire 
Insurance  Company. 

Mutual  Ins.  Co. —  C.  S.  U.  C.  ch.  52,  sees.  28,  29 — Additional  Inaurance — 

Notice  of. 

Sec  29  of  Consol.  Stat.  U.  C.  ch.  52,  applies  to  insurances  on  goods  as 
well  as  on  buildings. 

The  notice  of  additional  insurance  there  referred  to  cannot  be  given  after 
the  destruction  of  the  goods  by  fire,  or  a  loss  upon  them  to  the  amount 
insured,  so  that  the  policy  has  ceased  to  cover  a  continuing  risk. 

Where  the  declaration  alleged  such  a  loss — Htld^  that  the  defendants,  in 
pleading  an  additional  insurance  without  notice,  might  assume  the  loss 
to  be  as  alleged,  although  the  plaintiff'  under  the  allegation  might 
recover  for  a  partial  loss  ;  and  if  it  was  in  fact  only  partial,  so  that  the 
notice  might  be  given  after  it,  the  plaintiffs  should  have  replied  this. 

The  effect  of  the  statute  is  not  to  avoid  a  condition  made  by  the  policy 
that  such  notice  shall  be  given  forthwith,  for,  notwithstanding  the 
statute,  the  parties  themselves  may  make  any  stipulation  on  the  subject 
not  opposed  to  it. 

Declaration  on  a  policy,  dated  7tli  November,  1868, 
insuring  goods  against  loss  from  fire  for  three  years  from 
the  21st  October,  1868.  Averment,  that  the  property  was 
burnt  and  destroyed  by  fire,  whereby  the  plaintiff  suffered 
damage  and  loss  on  the  property  to  the  amount  insured  ; 

Plea,  that  the  policy  and  insurance  were  subject  to  a  con- 
dition on  the  said  policy  endorsed,  or  printed  on  the  outside 
page  thereof,  that  any  insurance  subsisting  or  that  shall  be 
effected  by  the  assured  (meaning  the  plaintiff')  or  any  other 
person,  in  any  other  company,  on  property  insured  in  this 
company,  or  on  any  interest  therein,  must  be  notified  forth- 
with to  this  board  (meaning  the  board  of  directors  of  the 
defendants)  and  the  consent  of  this  board  obtained  thereto 
and  endorsed  on  the  policy,  and  signed  by  the  president 
and  secretary,  (meaning  the  president  and  secretary  of  the 
defendants)  otherwise  the  liability  of  this  company 
(meaning  the  defendants)  for  any  loss  or  damage  that  may 
occur  to  the  assured  shall  be  void.  In  all  cases  of  insurance, 
this  company  shall  be  liable  to  such  ratable  proportion  of 
the  loss  or  damage  happening  to  the  subject  assured  as  the 
amount  insured  by  the  company  shall  bear  to  the  whole 
insured  thereon,  without  reference  to  the  date  of  the 
70 — vol.  XXIX  U.C.R. 
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different  policies.  And  the  defendants  say  that  by  a  certain 
other  policy  or  agreement  of  insurance,  bearing  date 
on  or  about  24th  March,  1869,  the  Home  Insurance 
Company,  of  New  Haven,  Connecticut,  in  consideration  of 
a  certain  premium  or  sum  of  money  to  the  amount  of,  to 
wit,  $15,  to  them  then  paid  by  the  plaintiff,  did  insure 
the  plaintiff  against  loss  or  damage  by  fire  to  the  amount  of 
$1000  upon  the  said  stock  of  dry  goods,  &c.,  being  the  same 
property  alleged  in  the  declaration  to  have  been  insured 
by  the  defendants  unto  the  plaintiff,  and  by  the  said 
policy  or  agreement  of  insurance  the  said  The  Home 
Insurance  Company  agreed  to  make  good  unto  the  plaintiff 
all  such  loss  or  damage  (not  exceeding  in  amount  the  sum 
by  them  insured)  as  should  happen  by  fire  to  the  said 
property  during,  to  wit,  one  year  from  the  said  date  of 
such  insurance.  And  after  the  said  property  was  so  in- 
sured by  the  defendants  as  in  the  declaration  alleged,  the 
plaintiff  effected  in  the  said  The  Home  Insurance  Company 
on  the  said  property  the  said  insurance  in  that  company, 
and  whilst  it  was  in  full  force  the  said  premises  so  insured 
as  aforesaid  were  burnt  and  destroyed  by  fire  as  alleged. 
And  the  defendants  further  say  that  the  said  insurance,  so 
effected  by  the  plaintiff  in  the  said  The  Home  Insurance 
Company  on  the  said  property  insured  by  the  defendants, 
was  not  notified  forthwith  to  the  said  board,  and  the  con- 
sent of  the  said  board  was  not  obtained  thereto  and 
endorsed  on  the  said  first  mentioned  policy,  and  signed  by 
the  said  president  and  secretary,  according  to  the  said 
condition  in  that  behalf  indorsed  or  printed  on  the  said 
first  mentioned  policy. 

Replication.-— That  notification  in  writing  was  given  by 
the  plaintiff  to  the  defendants,  of  the  plaintiff  having  insured 
the  said  additional  sum  in  the  Home  Insurance  Company, 
and  the  defendants  did  not  within  two  weeks  after  the  receipt 
of  such  notice,  signify  to  the  plaintiff  in  writing  their  dissent 
from  such  insurance  in  the  Home  Insurance  Company, 
whereby,  under  the  provisions  of  the  twenty-ninth  section 
of  chap.  52,  Consol.  Stat.  U.  C,  and  notwithstanding  any- 
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thing  contained  in  the  condition  set  forth  in  said  first  plea, 
the  said  additional  insurance  became  assented  to  by  the 
said  defendants. 

Rejoinder. — That  the  said  notification  in  writing  in  the 
said  second  replication  mentioned,  of  the  said  additional 
assurance  in  the  said  Home  Insurance  Company,  was  not 
given  until  after  the  said  dry  goods,  &c.,  were  destroyed  by 
fire  as  in  the  declaration  alleged. 

The  defendants  also  demurred  to  the  replication,  on  the 
ground  that  the  plea  shews  that  it  was  a  condition  of  the 
said  policy,  and  a  contract  of  the  plaintiff*,  that  the  consent 
of  the  defendants'  board  of  directors  should  be  indorsed  on 
the  policy  and  signed  by  their  president  and  secretary,  and 
said  replication  does  not  shew  such  indorsement  and  such 
signatures  of  the  president  and  secretary  ;  and  said  replica- 
tion attempts  to  set  up  a  pro vi son  of  the  statute  not 
appKcable  to  such  a  condition  as  set  out  in  said  first 
plea  : — that  the  provision  in  the  said  statute  in  said  repli- 
tion  referred  to  only  applies  to  insurance  on  buildings,  and 
not  to  goods,  the  subject  of  the  insurance  in  the  said  policy 
mentioned. 

Demurrer  to  the  rejoinder,  on  the  grounds  :  1.  That  the 
said  rejoinder  is  a  departure  from  the  plea.  2.  That  the  said 
statute  referred  to  does  not  require  the  said  notification  to 
be  given  before  the  subject  matter  of  the  insurance  is  des- 
troyed by  fire.  3.  That  the  said  rejoinder  confesses  the 
said  replication,  and  does  not  avoid  the  same  by  setting  up 
any  matter  sufficient  in  law  to  do  so. 

M.  C.  Cameron,  Q.C.,  for  defendants,  referred  to  Noad  v. 
Provincial  Insurance  Company,  18  U.  C.  R.  518. 

Aiiderson,  contra.  Notice  after  the  fire  is  a  good  notice, 
for  the  Company  might  accept  it,  and  retaining  it  is  an 
acceptance  of  it.  The  22  Vic.  ch.  46,  sec.  13,  does'not  refer 
to  houses.  Sec.  29  of  the  C.  S.  U.  C.  ch.  52  is  the  one 
which  consolidates  sec.  13,  and  the  original  act  will  there- 
fore operate  on  the  construction  of  the  consolidation  clause. 
The  27-28  Vic.  ch.  38,  sec  4,  shews  in  what  manner 
sec.  28  of  the  Consolidated  Act  should  be  construed. 
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Wilson,  J —The  defendants,  by  ConsoL  Stat.  U.  C,  ch. 
52,  sec.  10  may  insure  dwelling  houses,  stores,  shops  and 
other  buildings,  household  furniture,  and  merchandize  of 
the  members,  against  loss  by  fire. 

The  29th  section  is  not  in  terms  restricted  to  insurance 
of  buildings,  as  sec.  28  is.  There  is  no  reason  why  the 
29th  section  should  not  therefore  relate  to  any  subject  which 
the  defendants  have  the  right  to  insure.  In  my  opinion  it 
applies  to  goods  as  well  as  to  buildings. 

That  section  is  "  Whenever  notification  in  writing  shall 
be  given  to  any  company  by  an  applicant  for  insurance,  or 
by  a  person  already  insured,  of  his  intention  to  insure,  or 
of  his  having  insured  an  additional  sum  on  his  property  in. 
some  other  Company,  the  said  additional  insurance  shall 
be  deemed  to  be  assented  to  unless  the  Company  so  notified 
shall,  within  two  weeks  after  the  receipt  of  such  notice, 
signify  to  the  party  in  writing  their  dissent ;  and,  in  case  of 
such  dissent,  the  liability  of  the  insured  on  the  premium 
note  shall  cease  from  the  date  of  such  dissent  on  account  of 
any  loss  that  may  occur  to  such  Company  thereafter." 

The  object  of  prohibiting  a  further  insurance  without 
consent  is,  that  the  interest  which  the  assured  has  in  the 
protection  of  his  property  against  fire  is  weakened,  and  to 
that  extent  the  risk  of  the  first  insurer  is  increased.  It 
is  the  same  motive  which  insurers  have  when  they  require 
the  applicant  to  communicate  to  them  before  they  will 
assume  the  risk  whether  there  is  any  and  what  further 
insurance  existing  on  the  property.  They  will  not  under- 
take the  risk  unless  they  are  previously  informed  of  the 
interest  the  applicant  has  in  preserving  his  property  from 
fire. 

If  the  plaintifi"  can  give  the  notice  of  his  further  insur- 
ance after  the  loss  of  the  property,  he  may  do  so  at  any 
time  thereafter,  and  because  the  Company  do  not  dissent 
from  it,  as  they  may  consider  it  an  idle  and  useless  pro- 
ceeding, he  is  to  claim  the  right  of  making  them  pay  the 
whole  amount  of  the  policy. 

It  must  surely  be  that  after  the  destruction  of  the 
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goods  insured,  and  the  determination  of  the  policy,  the 
Company  can  have  no  election  as  to  whether  they  will  or 
will  not  allow  their  risks  to  be  increased  or  diminished. 
There  is  no  risk  to  be  considered.  Matters  must  be  deter- 
mined between  the  insurer  and  insured  as  they  stood  at 
the  time  of  the  accrual  of  the  cause  of  action,  the  time  of 
the  fire,  with  respect  to  the  property  the  preservation  of 
which  was  the  subject  of  the  contract.  Anything  done 
after  its  destruction  based  upon  its  continuing  existence 
must  be  inoperative,  unless  it  be  done  by  the  express 
agTcement  of  the  parties,  with  a  perfect  knowledge  of  the 
condition  of  affairs  at  that  time. 

It  may  be  that  the  Company,  with  a  perfect  knowledge 
of  affairs,  can  bind  themselves  to  an  approval  of  a  further 
insurance  upon  a  notice  of  it  given  to  them  subsequent  to 
the  fire.  But  it  must  be  by  a  positive  and  express  agree- 
ment to  be  so  bound,  for  the  meaning  of  it  would  be  that, 
notwithstanding  the  forfeiture  of  the  policy,  they  agree 
expressly  not  to  consider  it  forfeited,  and  to  exclude  them- 
selves from  raising  such  a  defence.  And,  in  my  opinion, 
such  an  agreement  cannot  be  raised  against  them  at  such  a 
time  and  under  such  circumstances  by  implication  merely, 
whether  that  inference  is  sought  to  be  exercised  in  respect 
of  their  negative  conduct  by  virtue  of  an  Act  of  Parliament 
or  otherwise. 

In  my  opinion  the  statute  relates  only  to  a  time  when 
the  subject  insured  is  still  in  existence. 

It  provides  that  if  the  Company  refuse  to  allow  the 
additional  insurance,  the  liability  of  the  insured  on  the 
premium  note  shall  cease  from  the  date  of  their  dissent  on 
account  of  any  loss  that  may  happen  to  the  Company 
thereafter.  This  assumes  that  the  premium  note  is  up  to 
the  time  of  dissent  liable  to  be  charged  with  all  losses 
happening  to  the  Company. 

But  how  can  this  be  if  the  insured  was,  by  his  own  prior 
loss  in  this  case,  discharged  from  all  further  liability  on  his 
premium  note  ?  He  could  not  after  that  be  held  liable  for 
losses  accruing  to  the  Company  up  to  the  time  of  their 
dissent. 
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If  the  defendants  are  to  be  presumed  to  have  consented 
because  they  did  not  dissent,  then  there  must  be  as  great 
a  liability  against  the  plaintiff  by  reason  of  such  consent 
as  if  there  had  been  a  dissent,  and  he  must  be  held  equally 
liable  to  all  losses  which  might  accrue  till  the  time  when 
the  presumed  consent  arose.  Now  at  that  time  the 
plaintiff  was  acquitted  from  all  liability  in  respect  of  such 
future  losses. 

The  66th  section  declares  he  shall  be  liable  for  "  his  pro- 
portion of  all  losses  and  expenses  accruing  to  the  Company 
during  the  continuance  of  his  policy."  But  the  policy 
is  not  a  continuing  policy  when  the  property  insured  has 
been  totally  destroyed.  It  is  no  longer  a  risk  or  adventure. 
It  has  become  a  positive  debt,  demand,  or  charge,  in  his 
favor  against  the  Company.  The  Company  have  nothing 
to  assent  to  or  dissent  from  with  respect  to  the  further 
assurance  after  the  total  loss  of  the  property. 

The  plaintiff  was  not  bound  to  insure  before  notifying 
the  defendants.  He  might  have  got  their  consent  before- 
hand, or  have  applied  for  it  any  rate.  As,  however,  he 
took  the  risk  on  himself  of  getting  their  assent  thereafter, 
he  took  the  further  risk  on  himself  of  giving  them  a  notice 
before  the  subject  of  insurance  was  consumed. 

I  do  not  say  that  a  notice  given  after  a  loss  has  been  sus- 
tained must  in  all  cases  be  invalid.  I  think  that  so  long 
as  the  subject  insured  has  not  been  totally  destroyed,  or  not 
destroyed  to  the  extent  of  the  sum  insured,  so  long  in  fact 
as  the  policy  covers  a  continuing  risk,  a  notice  of  the 
additional  insurance  may  be  effectually  given  after  a  loss 
by  fire. 

The  declaration  alleges  a  loss  to  the  amount  insured  on 
the  goods.  The  defendants  plead  to  the  allegation  by  their 
second  plea  as  if  it  were  a  loss  in  fact  to  that  extent,  or  as 
if  the  whole  of  the  goods  insured  had  been  destroyed.  I 
am  not  prepared  to  say  they  were  bound  to  construe  the 
declaration  in  any  other  way,  though  no  doubt  the  plain- 
tiff might  under  such  a  decla-ration  prove  a  partial  loss  at 
tlic  tri;il.    Dili  as  a  matter  of  pleading,  it  appears  to  me 
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the  defendants  may  adopt  the  declaration  just  as  the  plain- 
tiff has  framed  it. 

If  any  different  construction  is  to  be  placed  upon  it  than 
it  now  bears,  the  plaintiff  should  have  set  it  right  in  his 
replication,  for  the  purpose  of  shewing  that  it  was  only  a 
partial  loss,  and  that  the  policy,  notwithstanding  the  loss, 
was  still,  at  the  time  of  his  giving  the  notice,  a  continuing 
policy  and  risk. 

Upon  the  record  as  it  stands,  I  am  of  opinion  the  defend- 
ants are  entitled  to  judgment  on  the  demurrer  to  the 
rejoinder. 

I  think  also  the  defendants  are  entitled  to  judgment  on 
their  demurrer  to  the  replication.  The  plea  alleges  a 
special  condition  in  the  policy,  that  the  plaintiff  would  not 
make  further  insurance  without  communicating  the  fact 
forthwith  to  the  defendants,  and  getting  such  consent 
endorsed  on  the  policy,  signed  by  the  president  and  secre- 
tary. The  plaintiff  admits  he  did  not  do  this.  But 
he  says  he  did  give  the  defendants  a  notice  after  his  loss 
by  fire,  though  how  many  months  that  was  after  he  had 
made  the  second  insurance  does  not  appear,  and  that,  as  the 
defendants  did  not  dissent  to  his  notice  within  fourteen 
days  after  getting  it,  that  must  by  the  statute  be  equi- 
valent to  a  notice  forthwith  and  endorsed  on  the  policy 
signed  by  the  president  and  secretary. 

The  replication  is  put  upon  the  gTOund  that  the  condi- 
tion pleaded  is  void  by  the  statute.  I  do  not  think  so. 
The  parties  may,  notwithstanding  the  statute,  make 
whatever  conditions  they  please  not  opposed  to  it. 
The  provisions  of  the  Act  are  to  be  applied  when  the 
parties  have  made  no  stipulation  on  the  subject.  In  this 
case  they  have  done  so,  and  the  plaintiff  admits  he  has  not 
regarded  them. 

There  will  therefore  be  judgment  for  the  defendants  on 
both  demurrers. 

Morrison,  J.  concurred. 

Judgment  for  defendants. 


560      queen's  bench,  Hilary  term,  33  vie,  i870. 


Hyland  v.  Throckmorton,  et  al. 

Will —  Construction, 

A  testator  devised  land  to  his  eldest  son,  J.,  for  life,  and  after  his  decease 
without  issue  to  his  grandson,  the  plaintiff,  in  fee.  By  a  codicil  he 
declared  that  if  J.  should  "after  three  months  after  my  decease" 
deposit  in  the  hands  of  any  person  to  be  chosen  by  the  parents  of  the 
plaintiiBf  £100,  to  be  invested  for  the  plaintiff's  benefit,  then  the  land 
should  go  to  J.  in  fee  : 

Held,  that  payment  of  the  £100  within  a  reasonable  time  after  the 
expiration  of  three  months  froDi  testator's  decease  was  sufficient  5  and 
that  the  word  "after"  in  the  will  should  not  be  read  as  within. 

Qucdre,  whether  under  the  codicil  the  parents  could  have  directed  pay- 
ment of  the  £100  to  themselves. 

Ejectment  for  the  south  half  of  Lot  10  in  the  third 
Concession  of  North  Norwich. 

The  plaintiff  claimed  title  as  devisee  under  the  will  of 
John  Throckmorton,  who  died  the  owner  in  fee. 

The  defendant  Adeline  claimed  title  under  the  mil  of 
Joseph  H.  Throckmorton,  who  was  devisee  in  fee  undet  a 
codicil  to  the  will  of  John  Throckmorton,  under  which  will 
the  plaintiff  claimed  ;  and  the  other  defendant  as  tenant  of 
Adeline. 

The  case  was  tried  before  Adam  Wilson,  J.,  at  the  last 
Assizes  at  Woodstock. 

Both  parties  claiming  under  the  same  testator,  the 
question  of  title  turned  upon  the  effect  of  the  will  and 
codicil. 

It  appeared  that  the  testator  by  his  will,  dated  26tli 
September,  1883,  devised  the  premises  in  question  to  his 
eldest  son  Joseph  H.  (the  testator  under  whom  the  defend- 
ants claimed)  during  his  natural  life,  and  from  and  imme- 
diately after  his  decease,  he  dying  without  lawful  issue,  he 
gave  and  devised  the  premises  to  his  grandson,  the  plaintiff, 
his  heirs  and  assigns  for  ever. 

By  a  codicil  dated  the  14th  December,  1834,  after  reciting 
the  devise  in  the  will  so  made  to  his  son  J oseph  and  his 
grandson,  son  of  Rowley  and  Ursula  Hyland,  the  codicil 
went  on  as  follows  :  "  1  do  hereby  order  and  declare  that 
my  will  is,  that  if  my  said  son  Joseph  does  after  three 
months  after  my  decease  deposit  in  the  hands  of  any  person 
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or  persons  to  be  chosen  by  Rowley  and  ^Ursula  Hyland, 
the  sum  of  £100  currency,  said  sum  to  be  placed  at  interest 
for  the  benefit  of  my  grandson  John  until  he  attains  the 
age  of  twenty-one  years,  tlien  my  will  is,  and  I  do  hereby 
bequeath  the  above  mentioned  lot  of  land,  Szc,  unto  my 
said  son  Joseph  for  ever." 

The  testator  died  in  possession  of  the  premises  in  question 
in  the  year  183G.  The  devisee  Joseph  died  without  leaving 
issue  in  November,  1862,  leaving  a  will  by  which  he 
devised  the  premises  to  his  wife,  the  defendant  Adeline,  in 
fee. 

On  the  part  of  the  defence  the  following  document  was 
put  in  : — 

Norwich,  April  20th,  1836. 

Sir, — You  will  please  to  pay  to  Mr.  Frederick  Yeoward  £100,  currency, 
being  the  amount  to  be  paid  by  you  to  persons  chosen  by  us  for  the 
benefit  of  our  son  John  J.  Hyland,  agreeable  to  the  last  will  and  testa- 
ment of  the  late  John  Throckmorton,  Esquire,  bearing  date  the  26th 
September,  1833,  and  this  will  be  your  full  discharge  of  the  said 
bequest. 

(Signed)  ROWLEY  HYLAND.  [L.S.] 

(    "    )  URSULA  HYLAND.  [L.S.] 

To  Joseph  H.  Throckmorton,  Esq. 
Signed  and  sealed  in  presence  of 
Alex.  Burnside. 
Hamel  B.  Burnside. 
Garyy  N.  D,  Long. 

Received,  Norwich,  20th  April,  1836,  of  Joseph  H.  Throckmorton, 
Esquire,  £100,  currency,  in  full  for  the  al)ove  order. 

Witness:  (Signed)       F.  YEOWARD.  [L.S.] 

Richard  Yeoward. 
Garvt  N.  D.  Long. 

The  witness  Long  was  examined  on  the  trial  as  to  the 
execution  of  the  document,  the  other  witnesses  being  dead. 
The  genuineness  of  the  signatures  was  disputed,  and  a 
good  deal  of  evidence  given  on  both  sides  on  that  point,  as 
well  as  with  regard  to  the  time  when  it  was  executed  and 
the  £100  paid. 

At  the  close  of  the  trial  the  learned  judge  submitted  to 
the  jury  certain  questions  in  writing,  which  they  answered 
as  follows  : 
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1.  Was  the  document  purporting  to  be  signed  by  Rowley 
Hyland  and  Ursula  his  wife,  signed  by  them  ?  Ans. — It 
was. 

2.  Was  the  receipt  signed  by  F.  Yeoward  ?    Ans. — Yes. 

3.  Was  the  sum  of  £100  paid?    Ans. — It  was. 

4.  To  whom  was  it  paid  ?  Was  it  paid  to  Eowley  Hy- 
land or  to  F.  Yeoward  ?  Ans. — It  was  paid  to  Francis 
Yeoward,  on  or  about  the  27th  July,  1836. 

5.  When  were  the  documents  signed,  if  found  to  be 
genuine  ?  Were  they  signed  at  the  times  they  purport  to 
bear  date,  or  at  what  other  time  ?  Ans. — They  were 
signed  at  some  other  time,  say  on  or  about  the  27th  July, 
1836. 

6.  When  was  the  money  paid  ?  Ans. — At  the  time  the 
receipt  was  signed — that  is,  on  or  about  the  27th  July, 
1836. 

And  upon  the  jury  so  finding,  the  learned  judge  directed 
a  verdict  for  the  defendants,  reserving  leave  to  the  plaintiff 
to  move  to  enter  a  verdict  for  him  on  the  law  and  facts 
found. 

During  last  Michaelmas  Term  R.  A.  Harrison,  Q.C., 
obtained  a  rule  ni^i  to  enter  a  verdict  for  the  plaintiff 
pursuant  to  leave,  on  the  ground  that  Joseph  H.  Throck- 
morton was  not  proved  to  have  deposited  in  the  hands  of 
any  person  chosen  by  Rowley  and  Ursula  Hyland  the 
£100  within  the  time  and  in  the  manner  prescribed  in  the 
codicil  to  testator's  will ;  or  why  a  new  trial  should  not  be 
granted  for  misdirection  of  the  learned  judge,  in  refusing 
to  rule  as  above,  and  to  tell  the  jury  that  if  the  £100 
was  paid  over  to  Yeoward  for  the  purpose  of  being  trans- 
ferred to  Rowley  Hyland,  that  it  was  not  payment  in 
compliance  with  the  terms  of  the  codicil,  and  in  ruling 
that  it  was  unnecessary  for  the  Hylands  to  choose  a  third 
person  to  receive  the  money,  and  if  paid  to  themselves 
the  payment  would  be  sufficient ;  and  in  ruling  that  pay- 
ment within  three  months  was  not  required,  and  that 
it  was  sufficient  if  paid  within  a  reasonable  time  after  the 
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three  months ;  and  also  because  the  verdict  was  contrary 
to  law,  evidence,  and  the  weight  of  evidence. 

During  this  term  Anderson  shewed  cause. 

Harrison,  Q.C.,  supported  the  rule,  citing  Totvns  v.  Went- 
luorth,  11  Moo.  P.  C.  52(3 ;  Pasmore  v.  Hwggins,  21  Beav. 
103;  Atkinson  Y.  Holthy,  10  H.  L.  Cas.  313:  Carson  y. 
Carson,  6  Grant  368. 

Morrison,  J. — The  main  questions  arising  on  this  rule 
are  the  construction  to  be  placed  on  the  codicil,  and 
whether  the  conditions  under  which  the  devise  of  the 
premises  in  question  was  made  to  the  devisee  Joseph  H. 
Throckmorton  had  been  complied  with,  so  as  to  vest  the 
estate  in  fee  in  him. 

After  reading  the  testimony  given  at  the  trial,  I  cannot 
say  that  the  finding  of  the  jury  on  any  of  the  points  sub- 
mitted to  them  was  against  evidence.  There  is  no  question 
but  that  the  £100  was  paid.  The  conflict  of  evidence  was 
as  to  the  genuineness  of  the  signatures  to  the  document 
put  in  by  the  defendants,  as  well  as  the  time  of  its  execu- 
tion. I  think  the  weight  of  evidence  was  with  the  defend- 
ants. 

After  a  careful  reading  of  the  notes  of  the  learned  judge's 
charge,  I  cannot  see  that  there  was  any  misdirection.  The 
plaintiff's  counsel  did  object  that  the  learned  judge  should 
have  told  the  jury  that  if  the  £100  was  paid  over  to  Yeoward 
for  the  purpose  of  being  transferred  to  old  Mr.  Hyland, 
that  it  was  not  a  payment  in  compliance  with  the  terms  of 
the  will.  I  do  not  think  the  learned  judge  was  bound  to 
do  more  than  he  did,  viz.,  to  leave  it  to  the  jury  to  find 
•  and  say  to  whom  was  the  money  paid. 

As  to  the  second  ground  taken  in  the  rule,  that  the 
learned  judge  ruled  it  was  unnecessary  for  Rowley  and 
Ursula  Hyland  to  choose  a  third  person  to  receive  the 
money,  and  if  paid  to  themselves,  or  either  of  them,  the 
payment  would  be  sufficient,  I  find  no  such  ruling.  The 
notes  of  the  learned  judge  shew  that  he  remarked  that  he 
was  inclined  to  think  that  the  Hylands  could  direct  pay- 
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ment  to  themselves,  and  that  they  were  not  bound  to  name 
any  other  j)erson  to  receive  the  money.  The  point  could 
not  have  been  discussed  or  decided  upon  as  a  matter  of 
law.  The  case  was  not  one  in  which  the  question  could 
arise,  the  point  in  dispute  being  whether  the  Hylands,  in 
pursuance  of  the  codicil,  did  name  Yeoward  as  the  person. 
What  the  learned  judge  said  was  a  mere  passing  observation. 

The  remaining  ground  for  determination  is  that  upon 
which  the  plaintiff's  counsel  chiefly  relied  during  the 
argument,  namely,  that  my  brother  Wilson  ruled  that  pay- 
ment of  the  £100  within  the  three  months  after  the  death 
of  the  testator  was  not  required  by  the  codicil,  and  that 
the  payment  was  sufficient  if  made  within  a  reasonable 
time  after  the  three  months.  The  facts  of  payment  and 
the  time  of  payment  were  found  by  the  jury,  and  I  am  of 
opinion  that  the  ruling  of  the  learned  judge  was  correct^ 
and  that  under  the  facts  found  he  properly  directed  a 
verdict  for  the  defendants. 

The  testator  by  his  will  had  devised  the  premises  in 
question  to  his  son  for  life,  remainder  to  the  plaintiff.  By 
the  codicil  he  declared  his  will  to  be,  "  that  if  my  said 
son  Joseph  does  after  three  months  after  my  decease 
deposit,  &c.,  then  my  will  is,  and  I  do  hereby  bequeath,  &c., 
the  lot,  fee,  to  my  son  Joseph  for  ever." 

It  was  argued  that  it  was  evident  that  the  intention  of 
the  testator  was,  and  that  we  should  read  the  codicil  as  if 
it  ran,  tuithin  three  months  after  my  decease,  &c.  I  take 
the  rule  respecting  the  construction  of  words  in  wills  ta 
be  plain  and  well  settled,  that  they  are  to  be  taken  and 
read  in  their  ordinary  sense,  and  that  I  am  not  at  liberty 
to  strike  out  words  a  testator  has  used  and  insert  those  he 
has  not.  It  may  have  been  the  testator's  intention  to  limit 
the  payment  to  within  the  three  months,  but  it  is  quite 
consii^tent  with  his  will  that  the  payment  should  not  be 
required  until  after  the  expiration  of  the  thtee  months,  and 
that  he  desired  by  the  words  he  used  to  give  to  his  son 
three  months  to  elect  whether  he  would  pay  the  £100,  and 
a  reasonable  time  after  that  ];)criod  to  j)ay  the  amount.  By 
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SO  construing  the  Avill  no  mischief  or  inconvenience  results, 
nor  is  the  intention  of,  or  the  object  the  testator  had  in 
view  frustrated  or  defeated.  I  see  nothing  to  warrant  me 
in  holding  that  such  was  not  his  intention,  and,  as  said  by 
Betyley,  J.,  in  Driver  v.  Frank,  3  M.  &  S.  41,  "  I  cannot  act 
upon  conjecture,  nor  upon  the  most  probable  of  several 
possible  reasons." 

And  Dampier,  J.,  in  the  same  case,  p.  31,  says,  "  If  a 
testator  expresses  an  intention  precisely  in  clear  and 
positive  terms,  and  there  is  no  legal  objection  to  it,  no 
inconvenience  arising  from  a  literal  adherence  to  such  inten- 
tion so  expressed  is  to  be  regarded-"  And  Lord  Mansfield 
in  Chapman  v.  Brovm,  4  Burr.  1G34,  says:  "A  court  of 
justice  may  construe  a  will ;  and  from  what  is  expressed, 
necessarily  imply  an  intent  not  ])articularly  specified  in 
words  ;  but  we  cannot,  from  arbitrary  conjecture,  though 
founded  on  the  highest  degree  of  probability,  add  to  a  will 
or  supply  the  omissions." 

The  rule  will  therefore  be  discharged. 

Wilson,  J.,  concurred. 

Rule  discharged. 
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Maybee  v.  The  Bank  of  Toronto. 

CoUattral  security — Assignment  of  to  surely — Equitable  plea. 

Action  for  converting  certain  promissory  notes,  with  a  special  count, 
alleging  in  substance  that  defendants  held  the  notes  as  collateral 
security  for  certain  paper  in  their  hands  to  which  the  plaintiff  was  a 
party,  and  after  they  had  collected  part  of  them,  and  the  paper  had 
been  retired,  they  collected  and  applied  to  their  own  use  the  remaining 
notes,  to  which  they  had  ceased  to  have  any  claim. 

Defendants  pleaded,  on  equitable  grounds,  that  after  receiving  the  notes 
they  were  applied  to  by  the  plaintiff  to  accept  in  payment  of  a  debt 
due  by  him  to  them  the  promissory  note  of  one  A.  D.  for  $1147,  which 
they  refused  to  do  unless  one  J.  D.  would  endorse  it :  that  J.  D.  would 
not  endorse  without  security,  and  the  plaintiff  thereupon  got  defend- 
ants' agent  to  write  to  J.  D.,  agreeing  to  hold  the  promissory  notes  in 
question  to  apply  when  collected  on  the  note  for  $11475  that  J. D. on  the 
faith  of  this  endorsed  said  note,  which  defendants  accepted  in  payment, 
and  which  was  renewed  from  time  to  time  by  the  proceeds  of  the  notes 
collected,  and  reduced  in  July,  1862,  to  a  note  for  $477,  which  note 
J.  D.  took  up,  and  defendants  thereupon  transferred  to  him  such  of  the 
promissory  notes  in  question  as  remained,  as  they  lawfully  might  and 
were  bound  to  do  : 

Held,  on  demurrer,  that  the  plea  was  good,  as  shewing  a  legal  defence. 

Qucere,  whether  it  could  be  supported  as  an  equitable  plea,  for  J.  D. 
would  have  been  a  necessary  party  to  a  bill  by  the  plaintiff  for  the 
recovery  and  account  of  the  notes. 

Declaration — First  count,  for  the  conversion  of  thirty - 
eight  promissory  notes,  amounting  in  the  aggregate  to  the 
sum  of  $1064.23. 

Second  count,  that  before  the  commencement  of  this  suit, 
the  defendants  being  the  lawful  holders  of  certain  bills  of 
exchange  and  promissory  notes  on  which  the  plaintiff  was 
liable  as  a  party  thereto  to  the  defendants,  it  was  agreed 
by  and  between  the  parties  hereto  that  the  plaintiff  should 
hand  over  to  the  defendants,  and  that  they  should  receive 
from  the  plaintiff  certain  promissory  notes  ^len  enumerated 
and  scheduled,  amounting  in  the  aggregate  to  $1064.23, 
as  collateral  security  for  such  notes  and  bills  of  exchange 
on  which  the  plaintiff  was  liable  as  aforesaid ;  such  notes 
so  received  as  collateral  security,  it  was  then  also  agreed, 
were,  by  the  plaintiff's  request,  to  be  sent  to  the  Clerk  of 
the  Division  Court  at  Percy,  in  the  County  of  Northumber- 
land, for  collection,  at  his,  the  plaintifi"s  risk,  the  defend- 
ants not  to  be  in  any  way  responsible  for  said  notes  so 
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received  as  collateral  security,  or  for  the  proceeds  thereof, 
unless  they  were  handed  back  to  the  defendants,  or  the 
proceeds  paid  unto  the  defendants.  And  the  plaintiff 
alleges  that  in  pursuance  of  the  said  agreement,  and  under 
the  same,  he  delivered  the  said  notes  to  the  defendants, 
who  received  the  same  under  said  agreement,  and  in  pur- 
suance thereof  sent  them  to  the  clerk  of  the  said  Division 
Court  for  collection.  And  the  plaintiff  alleges  further,  that 
the  defendants  received  from  the  proceeds  of  said  notes, 
which  were  collected  by  said  clerk,  a  large  sum  of  money, 
to  wit,  S450,  which  they  applied  in  liquidation  of  the  said 
promissory  notes  and  bills  of  exchange  so  held  by  them,  on 
which  the  plaintiff  was  liable  as  aforesaid.  And  afterwards, 
and  before  the  said  remainder  of  the  said  promissory  notes 
so  deposited  as  collateral  security,  and  sent  for  collection  as 
aforesaid,  were  collected  by  the  said  clerk,  the  said  bills  of 
exchange  and  promissory  notes  on  which  the  plaintiff  was 
liable,  and  held  by  the  defendants,  were  paid,  satisfied  and 
discharged  in  full  to  the  defendants  by  some  of  the  parties 
thereto,  whereupon  and  by  reason  whereof  the  defendants, 
according  to  said  agreement,  ceased  to  have  any  right  of 
property  in,  or  right  of  control  over,  or  lien  on  the 
remainder  of  the  said  promissor}^  notes  so  deposited  as 
collateral  security.  Yet  the  defendants,  contrary  to  the 
said  agi^eement,  caused  the  remainder  of  the  said  notes  to 
be  sued  by  them  and  for  their  benefit,  and  collected  from 
the  said  clerk  such  moneys  as  had  been  by  him  received 
thereon,  and  applied  the  same  to  their  own  uses,  and 
assig-ned  and  transferred  the  remaining  notes  of  such 
balance  to  a  stranger,  whereby  the  plaintiff  has  entirely 
lost  the  remaiiuler  of  said  notes,  and  the  use  and  benefit 
thereof,  and  of  the  moneys  which  he  should  have  collected 
therefrom,  and  has  otherwise  suffered  great  damages  and 
expense  in  and  about  and  concerning  the  same. 

Plea,  on  equitable  grounds,  that  the  defendants  received 
the  said  notes  in  the  declaration  mentioned  upon  the  fol- 
lowing terms  and  conditions,  and  upon  no  other,  which 
said  terms  and  conditions  were  manifested  by  a  writing 
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signed  by  one  George  Hague,  then  being  the  defendants' 
agent  at  Cobourg,  which  said  writing  is  in  the  words  and 
figures  following  : 

"Memorandum. — The  above  notes  are  left  by  A.  T.  Maybee  with  the 
Bank  of  Toronto,  at  Cobourg,  as  collateral  security  for  all  notes  and  bills 
of  exchange  now  held  by  the  bank  on  which  the  said  A.  T.  Maybee's 
name  appears,  either  now  due  or  hereafter  to  fall  due,  such  notes  to  be 
sent,  at  his  request,  to  the  Clerk  of  the  Division  Court  at  Percy  for 
collection  at  A.  T.  Maybee's  risk,  and  the  said  bank  not  to  be  in  any 
way  whatever  responsible  for  these  notes,  or  for  the  proceeds,  unless  the 
notes  are  handed  back  by  the  said  clerk  to  the  bank,  or  the  proceeds 
paid  unto  the  bank  by  him. 

"As  witness  my  hand  at  Cobourg,  this  20th  day  of  November,  1861. 

(Signed)       "  G.  HAGUE, 

"  Agent,  Bank  Toronto.'" 

And  after  the  same  were  so  received  by  the  defendants 
the  plaintiff  applied  to  the  defendants  to  accept  from  him, 
the  plaintiff,  in  payment  of  a  debt  due  by  the  plaintiff  to 
the  defendants,  the  promissory  note  of  one  A.  W.  Dewey 
for  the  sum  of  $1147  :  that  the  defendants  refused  to  accept 
such  promissory  note  in  such  payment  as  aforesaid,  unless 
the  plaintiff  would  procure  one  J.  B.  Dewey  to  endorse  the 
same  :  that  said  J.  B.  Dewey  refused  to  endorse  the  same 
without  security  therefor,  and  the  plaintiff  thereupon  pro- 
cured the  said  George  Hague,  then  being  such  agent  as 
aforesaid,  to  write,  and  said  George  Hague  as  such  agent 
did  thereupon  at  the  request  of  the  plaintiff  write  to  the 
said  J.  B.  Dewey  a  letter  in  the  words  and  figures  follow- 
ing :— 

''29th  Nov.,  1861. 

J.  B.  Dewey,  Esq., 

Dear  Sir, — In  consideration  of  your  endorsing  A.  W.  Dewey's  note 
for  $1147.20,  dated  20th  inst.,  at  3  months,  given  for  balance  purchase 
money  of  A.  T.  Maybee's  effects,  I  agree  that  certain  promissory  notes  left 
v/ith  me  for  collection  by  the  said  A.  T,  Maybee,  amounting  in  all  to 
$1064.23,  shall  be  applied  in  payment  of  said  note  so  soon  as  they  may 
be  collected,  and  further,  that  the  note  shall  be  renewed  for  three  months 
on  payment  of  one-fourth  of  the  amount,  or  upwards,  and  again  renewed 
on  a  similar  payment,  in  such  a  manner  that  the  whole  amount  will  be 
paid  in  twelve  months  from  the  date  of  the  note. 

''  Yours  truly, 

''G.  HAGUE,  Agent 

That  the  notes  referred  to  in  the  said  letter  and  the 
notes  in  the  declaration  mentioned  are  the  same  notes : 
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that  thereupon,  and  on  the  faith  of  the  said  letter  so  written 
as  aforesaid,  the  said  J.  B.  Dewey  endorsed  the  said  pro- 
missory note  of  the  said  A.  W.  Dewey,  and  the  same  was 
thereupon  accepted  by  the  defendants  in  the  payment  of 
the  said  debt :  that  the  said  promissory  note  of  the  said 
A.  W.  Dewey  was  renewed  from  time  to  time,  and  was 
reduced  by  the  proceeds  of  the  promissory  notes  so  received 
from  the  plaintiff  paid  unto  the  defendants  by  the  said 
Clerk  of  the  Division  Court,  and  thereby  and  then  became 
a  promissory  note  for  the  sum  of  $477.97,  bearing  date  the 
31st  July,  1862,  made  by  the  said  A.  W.  Dewey,  endorsed 
by  the  said  J.  B.  Dewey,  which  last  mentioned  promissory 
note  was  paid  and  taken  up  by  the  said  J.  B.  Dewey,  who 
thereupon  became  and  was  entitled  thereto,  and  to  the  said 
promissory  notes  so  sent  to  the  Clerk  of  the  Division 
Court  at  Percy  as  aforesaid,  and  the  proceeds  thereof^ 
except  such  proceeds  as  had  been  paid  in  to  the  defendants 
by  the  said  Clerk ;  and  the  defendants  thereupon,  at  the 
request  of  the  said  J.  B.  Dewey,  delivered  to  the  said  J.  B. 
Dewey  the  said  promissory  note  of  $477.97,  and  assigned 
ancl  transferred  to  the  said  J.  B.  Dewey  the  said  promissory 
notes  so  sent  to  the  Clerk  of  the  Division  Court  at  Percy 
as  aforesaid,  and  the  proceeds  thereof,  except  such  proceeds 
as  had  been  paid  unto  the  defendants  by  the  said  clerk,  as 
they  lawfully  might,  and  as  they  were  bound  and  com- 
pellable to  do  under  the  circumstances  above  set  forth. 
And  the  defendants  further  say,  that  none  of  the  said  pro- 
missory notes  sent  to  the  Clerk  of  the  Division  Court  at 
Percy  as  aforesaid  were  ever  handed  back  by  the  said 
clerk  to  the  defendants,  and  all  the  proceeds  of  the  said 
notes  ever  paid  unto  the  defendants  by  the  said  clerk  were 
duly  applied  in  the  reduction  of  the  promissory  note  of 
$1147  to  the  said  promissory  note  of  $477.97,  and  in  no 
other  way  whatever. 

.  Demurrer,  on  the  grounds,  1.  That  the  plea  is  no  answer 
in  law  to  the  declaration. 

2.  That  it  does  not  disclose  facts  which,  if  true,  would 
induce  a  court  of  equity  to  grant  an  absolute,  perpetual, 
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and  unconditional  injunction,  restraining  the  plaintiff  from 
prosecuting  this  action. 

8.  For  aught  it  discloses,  the  payment  made  by  the  said 
J.  B.  Dewey  may  have  been  made  for  and  on  behalf  of  the 
maker  of  said  note,  A.  W.  Dewey. 

4.  It  appears  from  said  plea  there  were  other  transac- 
tions and  dealings  between  the  plaintiff  and  defendants, 
and  that  the  said  notes  deposited  with  the  bank  on  the 
20th  of  November,  1861,  were  deposited  upon  the  terms  of 
the  written  agreement  bearing  that  date  ;  and  in  order  to 
do  complete  justice  between  the  parties,  a  court  of  equity 
would,  on  the  facts  disclosed,  order  a  reference  and  taking 
of  accounts  between  the  parties,  which  this  Court  cannot  do. 

5.  It  appears  from  the  said  plea  that  the  said  note  of 
$1147  was  to  have  been  paid  by  the  maker  thereof,  and 
that  the  said  notes,  amounting  to  $1064.23,  were  to  stand 
as  collateral  security  against  J.  B.  Dewey's  endorsation  in 
case  he  had  to  pay  said  note,  and  the  said  note  was  to  be 
renewed  at  its  maturit}^  for  three-fourths  of  its  amount  for 
another  three  months,  in  case  the  maker  thereof  then  paid 
one-fourth  of  its  face  and  required  such  renewal,  and  to  be 
again  twice  renewed  in  the  same  manner.  And  it  appears 
from  said  plea  that  the  final  renewal  note  was  given  at  a 
time  and  for  an  amount  different  from  what  the  agreement 
as  disclosed  in  said  plea  authorized,  and  it  is  not  alleged 
that  the  plaintiff  was  a  consenting  party  to  such  change, 
nor  that  he  was  consulted  in  reference  thereto,  and  a  court 
of  equity  would  not  under  such  a  state  of  afiairs  grant  an 
absolute,  perpetual,  and  unconditional  injunction  restrain- 
ing the  plaintiff  's  action  ,  herein,  without  first  inquiring 
into  the  dealings  between  the  defendants,  the  said  J.  B, 
Dewey,  and  the  said  A  W.  Dewey,  which  inquiries  this 
Court  cannot  make. 

6.  That  from  said  plea  it  appears  the  defendants  held 
the  said  notes  in  trust  for  the  plaintiff,  and  as  such  trustees 
would  be  held  by  a  court  of  equity  strictly  to  account  for 
their  dealings  therewith,  and  on  the  facts  disclosed  a  court 
of  equity  would  not  grant  a  perpetual,  absolute,  and  uncon- 
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ditional  injunction  restraining  the  plaintiff  from  further 
prosecuting  this  action,  without  first  calHng  upon  the 
defendants  to  account  for  their  said  trusteeship,  and  shew- 
ing that  they  dealt  properly  with  the  said  trust  property 
and  with  the  plaintiff's  interest  therein,  which  this  honour- 
able Court  cannot  do. 

7.  For  aught  that  appears  in  the  said  plea  the  said  J.  B. 
Dewey  collected  the  amount  of  said  note  of  $477.90  from 
the  maker  thereof 

8.  It  is  not  alleged  that  the  defendants  returned  or 
handed  to  the  plaintiff  the  said  note  of  Si  147,  or  any  of 
the  subsequent  renewals  thereof  to  the  plaintiff,  to  enable 
him  to  collect  the  same  from  the  maker  thereof,  but,  on  the 
contrary,  it  appears  from  said  plea  that  the  said  note  was 
paid  out  of  the  funds  of  the  plaintiff  entrusted  to  the 
defendants,  and  the  last  of  the  said  renewal  notes  and  the 
remainder  of  the  collateral  security  notes  handed  and  given 
to  the  said  J.  B.  Dewey,  without  consulting  or  obtaining 
the  consent  of  the  plaintiff ;  and  a  court  of  equity  would 
institute  inquiries  on  this  point,  on  the  facts  disclosed, 
before  granting  an  injunction  as  aforesaid. 

9.  It  is  not  alleged  in  said  plea  that  the  assignment  of 
said  note  and  application  of  said  moneys  were  one  and 
the  same  act  or  acts  complained  of  in  the  first  and  second 
counts  of  the  declaration,  and  for  aught  that  appears  to  the 
contrary  the  facts  detailed  in  the  plea  may  have  no  reference 
to  both  or  either  of  the  causes  of  action  declared  on. 

J.  A.  Boyd,  for  the  demurrer.  The  plea  is  not  available 
because  the  two  Deweys,  or  J.  B.  Dewey,  would  be  a  neces- 
sary party  in  equity  with  the  plaintiff  and  defendants  in  the 
settlement  of  the  matters  in  the  plea  set*forth  :  Ford  v. 
Proudfoot,  9  Grant  482  ;  Totten  v.  Douglas,  15  Grant  128  ; 
Stor.  Eq.  PL  sees.  169,  169ci ;  Murphy  v.  Glass,  20  L.  T.  N. 
S.  461,  S.  C.  L.  R.  2  P.  0.  408;  Griggs  v.  Firley,  6  U.  C. 
L.  J.  61. 

Armour,  Q.  C,  contra.  This  transaction  took  place 
before  the  Mercantile  Law  Amendment  Act,  26  Vic.  ch.  45, 
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was  passed.  Under  it  the  defendants  are  compellable  at 
law  to  transfer  the  securities  they  hold  to  the  surety  who 
pays  the  debt.  Collis  v.  Prendergast,  7  Ir.  C.  L.  Rep.  542, 
shews  this  is  a  good  equitable  defence.  He  referred  also 
to  Batchellor  v.  Lawrence,  9  C.  B.  N.  S.  543  ;  Drew  v. 
Lochett,  82  Beav.  499  ;  Newton  v.  Chorlton,  10  Hare  646  ; 
Mayhew  v.  Crickett,  2  Swanst.  185  ;  Sloper  v.  Cottrell,  6 
E.  &  B.  50]  ;  B.  &  L.  Free,  3d  ed.,  568. 

Boyd,  in  reply.  The  notes  are  assigned  to  the  bank  in 
security.  The  bank  by  assigning  them  to  J.  B.  Dewey 
have  been  guilty  pf  a  tort :  Syeds  v.  Hay,  4  T.  R.  264 ; 
LoveUn  v.  Podger,  26  U.  C.  R.  156  ;  Wallace  v.  Swift,  28 
U.  C.  R.  563. 

Wilson,  J. — It  appears  on  this  record  that  J.  B.  Dewey 
was  a  surety  only  on  the  note  for  $1147,  to  which  note 
it  does  not  appear  clearly  whether  the  plaintiff  was  a  party 
to  it  or  not,  although  it  was  plainly  a  debt  of  or  for  his 
own  to  the  bank  that  it  was  made.  The  collateral  notes 
referred  to  in  the  pleadings  were,  at  the  plaintiff's  request, 
to  be  a  security  to  J.  B.  Dewey  for  the  due  payment  of 
that  note.  When  J.  B.  Dewey  paid  the  balance  of  the  note, 
$477.97,  he  became  entitled  in  equity,  in  1862,  before  the 
passing  of  the  Mercantile  Law  Amendment  Act,  to  have 
these  securities  assigned  and  delivered  over  to  him  by  the 
defendants  as  satisfied  creditors.  That  which  J.  B.  Dewey 
could  have  compelled  the  defendants  to  do  they  may 
do  voluntarily. 

The  cases  treat  this  as  the  ancient  and  settled  rule  : 
Mayhew  v.  Crickett,  2  Swanst.  185 ;  Copis  v.  Middleton,  1 
T.  &  R.  224 ;  Craythorne  v.  Swinburne,  14  Ves.  160,  162, 
169  ;  Hodgson  v.  Shaw,  3  M.  &  K.  183.  Since  the  Mercan- 
tile Law  Amendment  Act  there  can  be  no  doubt  about  the 
right  to  such  securities  even  at  law. 

The  plea  is  a  special  gener-al  issue  denying  the  conver- 
sion charged  in  the  first  count.  And  it  shews  how,  and  in 
what  manner,  and  for  what  purpose  the  defendants  caused 
the  remainder  of  the  notes  to  be  sued  for  their  benefit,  and 
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why  they  collected  from  the  clerk  such  moneys  as  he  had 
received  and  applied  the  same  to  their  own  use,  and  how, 
and  in  what  manner,  and  for  what  purpose  they  assigned  the 
remainder  of  the  notes  to  a  stranger,  as  an  answer,  and  it 
is  a  full  answer,  to  the  second  count. 

I  am  of  opinion  this  plea  is  a  good  defence  at  law. 

If  it  could  have  been  supported  only  as  an  equitable 
defence,  it  appears  to  me  to  be  quite  plain  that  J.  B.  Dewey 
would  have  been  a  necessary  party  to  a  bill  filed  by  the 
plaintilF  for  the  recovery  and  account  of  the  notes  in  ques- 
tion. The  defendants,  on  the  facts  stated,  delivered  them 
over  rightly  to  J.  B.  Dewey,  under  the  plaintiff's  agreement 
that  they  should  be  a  security  to  Dewey  for  his  endorsa- 
tion  at  the  plaintiff's  request. 

That  there  was  such  an  agreement  cannot  be  doubted, 
and  Dewey  has  the  right  to  retain  the  notes  both  against 
the  plaintiff  and  defendants  on  the  facts  stated.  Dewey 
must  be  interested  in  a  contest  between  the  plaintiff  and 
defendants  as  to  whether  the  defendants  rightly  dehvered 
the  notes  over  to  him  or  not,  or  whether  he  must  deliver 
them  back  again  or  not. 

If  therefore  the  rule  be,  that  all  persons  necessary  to  be 
joined  in  the  bill  in  equity  should  also  be  the  parties 
in  the  pending  suit  at  law,  so  as  to  maintain  an  equi- 
table plea,  and  if  other  persons  than  those  who  are 
parties  to  the  suit  at  law  should  be  before  the  court  of 
equity,  •before  the  relief  claimed  at  law  can  be  given  in 
equity,  then,  in  my  opinion,  this  is  not-  a  good  equitable 
defence.  I  think  J.  B.  Dewey  would  be  a  necessary  party 
in  equity.    See  Mttrphy  v.  Glass,  L.  R.  2  P.  C.  408. 

But  as  the  plea  is  a  good  defence  at  law,  there  will  be 
judgment  on  demurrer  for  defendants. 

Morrison,  J.,  concurred. 

Judgment  for  defendants. 
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The  Royal  Canadian  Bank  v.  Henry  R.  Goodman. 

Covenant — Indemnity — Equitable  plea. 

Plaintiff  sued  on  a  covenant  by  defendant  that  one  G.  should  perform  an 
agreement,  by  which  G.  stipulated  while  in  the  plaintiffs'  employment 
to  obey  their  lawful  commands,  and  to  make  good  any  loss  they  might 
suffer  by  his  neglect,  &c.,  alleging  as  a  breach  that  G.  discounted 
certain  worthless  drafts  drawn  by  one  D.  on  one  H.,  contrary  to  the 
lawful  orders  of  the  plaintiffs'  inspector.  Defendant  pleaded,  on 
equitable  grounds,  in  substance-,  that  D.  and  H.  were  already  indebted 
to  the  plaintiffs  with  their  sanction,  and  it  was  to  lessen  their  liability 
that  the  drafts  in  question  were  discounted,  to  renew  the  then 
existing  drafts,  of  which  they  paid  part,  so  that  no  money  was  lent 
to  them,  and  the  plaintiffs  lost  nothing,  bat  in  fact  gained,  by  the  dis- 
counts in  question. 

Heldj  no  defence,  for  the  covenant  was  not  one  of  indemnity,  but  that 
G.  should  keep  his  agreement ;  and  nominal  damages  were  recoverable 
for  a  breach,  though  unattended  with  any  loss. 

Declaration  on  articles  of  agreement  under  seal, 
whereby  defendant  became  security  for  John*  Ambrose 
Goodman,  manager  of  the  plaintiffs'  branch  bank  at  St. 
Catharines.  The  articles  were  made  between  the  plaintiffs 
of  the  first  part,  John  Ambrose  Goodman  of  the  second 
part,  the  defendant  of  the  third  part,  and  James  Taylor  of 
the  fourth  part.  The  covenants  of  the  manager  set  out 
which  are  material  were,  that  so  long  as  he  should  continue 
in  the  service  or  employ  of  the  bank  in  the  capacity  of 
manager,  or  in  any  other  capacity,  he  should  willingly 
obey  and  execute  the  lawful  commands  of  the  bank,  and 
of  the  cashier  of  the  bank,  and  of  such  other  person  or 
persons  as  might  be  from  time  to  time  set  over  him  by  the 
bank.  There  were  many  other  covenants  set  out,  which 
are  not  affected  by  the  demurrer.  The  declaration  then 
proceeded  :  And  that  in  case  the  bank  should  sustain  any 
loss,  damage  or  prejudice  by  the  misbehaviour,  omission, 
error  or  neglect  of  John  A.  Goodman,  or  b}^  the  breach  of 
any  or  either  of  tlie  covenants  by  him  to  be  performed, 
then  that  John  A.  Goodman  should  make  good  and  reim- 
burse to  the  bank  the  amount  of  such  loss  or  prejudice  ; 
and  further,  that  the  defendant,  in  consideration  of  the 
premises  and  of  $5  paid  to  him,  did  covenant,  promise  and 
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agree  to  and  with  the  plaintiffs,  that  J ohn  A.  Goodman 
should  well  and  truly  perform,  fulfil  and  keep  each  and 
every  of  the  covenants,  promises  and  agreements  in  the 
articles  contained.,  and  by  John  A.  Goodman  to  be  per- 
formed, fulfilled  and  kept,  provided  the  defendant  should 
not  be  liable  for  or  by  reason  or  on  account  of  any  breach 
or  breaches  of  covenants  by  the  principal,  to  a  greater 
extent  or  for  a  greater  amount  than  the  sum  of  $6000. 

Averment,  that  John  A.  Goodman  was  received  into  the 
service  and  employ  of  the  bank  in  the  capacity  of  manager 
at  St.  Catharines  as  aforesaid,  and  continued  in  such 
capacity  from  the  execution  of  the  articles  for  a  long  time 
thereafter  :  that  John  A.  Goodman,  while  he  so  continued 
in  such  service  and  employment  at  St.  Catharines,  did  not 
obey  and  execute  the  lawful  commands  of  the  inspector  of 
the  bank,  who  was  from  time  to  time  set  over  him  by  the 
bank,  to  the  effect  that  he,  John  A.  Goodman,  should  not 
discount  certain  worthless  drafts  drawn  by  one  Davidson 
on  one  Hunter,  but,  on  the  contrary  thereof,  did  in  disre- 
gard of  the  said  lawful  commands,  and  in  violation  of 
provisions  of  the  by-laws  of  the  bank  in  that  behalf,  and 
without  any  security  therefor,  discount  divers  of  said 
worthless  drafts  in  the  aggregate  amounting  to  a  large 
sum,  to  wit  the  sum  of  S9000,  which  has  been  wholly  lost 
to  the  bank.  By  means  of  Avhich  said  several  premises, 
and  of  the  misbehaviour,  neglect  and  breaches  of  covenant, 
the  plaintiffs  sustained  loss  and  damage  to  a  large  amount, 
exceeding  the  sum  of  $6000,  and  the  said  John  A.  Good- 
man has  failed  to  make  good  or  reimburse  to  the  plaintiffs 
the  amount  of  such  loss  or  damage,  or  any  part  thereof 
And  so  the  plaintiffs  say  that  John  A.  Goodman  did  not 
nor  v/ould  perform,  fulfil,  or  keep  his  covenants,  promises 
and  agreements  in  the  articles  of  agreement  contained, 
but  hath  broken  the  same,  whereof  the  defendant  had 
notice.  Yet  the  defendant  has  not  paid  the  plaintiffs  the 
said  sum  of  $6000,  or  any  part  thereof 

Third  plea,  to  the  first  breach,  on  equitable  grounds,  that 
during  the  time  John  A.  Goodman  was  in  the  employ  of 
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the  bank,  in  pursuance  of  the  agreement,  the  said  David- 
son and  Hunter  were  indebted  to  the  plaintiffs  in  a  sum 
exceeding  $13,000,  on  drafts  drawn  by  Davidson  on 
Hunter,  which  drafts  were  either  past  due  or  just  be- 
coming due,  which  indebtedness  had  been  incurred  with 
the  full  consent  and  sanction  of  the  officers  of  the  bank : 
that  in  order  to  lessen  the  liability  of  Davidson  and  Hunter, 
or  either  of  them,  the  said  John  A.  Goodman  did  discount 
certain  drafts  drawn  by  Davidson  on  Hunter,  being  the 
drafts  in  the  breach  mentioned,  in  order  that  the  proceeds 
thereof  might  be  applied  to  the  payment  of  and  in  renewal 
of  certain  other  drafts  which  had  been  drawn  by  Davidson 
on  Hunter  then  unpaid,  and  on  which  Davidson  and 
Hunter  were  then  liable  to  the  bank.  And  the  defendant 
says  that  the  proceeds  of  the  said  drafts  in  the  breach  men- 
tioned were  applied  to  the  payment  of  the  drafts  of 
Davidson  and  Hunter  then  existing  and  over-due,  and. 
were  not  given  as  a  fresh  advance,  and  that  no  new  or 
greater  liability  was  created  thereby,  and  that  in  order  to 
carry  out  the  said  arrangement  Davidson  and  Hunter  paid 
certain  portions  of  their  debt  then  due  to  the  bank  on 
acceptances  then  existing,  and  did  pay  the  same  in  other 
moneys  besides  the  proceeds  of  the  said  bills  then  discounted; 
and  the  amount  of  their  liability,  which  before  that  time 
had  amounted  to  a  large  sum,  to  wit  to  the  sum  of 
$13,000,  was  reduced  to  a  much  less  sum,  to  wit  to  the 
sum  of  $9000.  And  so  the  defendant  says,  that  in  nego- 
ciating  the  said  drafts  the  said  J ohn  A.  Goodman  did  not 
increase  the  liability  of  Davidson  and  Hunter  to  the  plain- 
tiffs, and  that  no  sum  of  money  was  advanced  to  Davidson 
and  Hunter,  or  either  of  them,  on  the  said  drafts  so  dis- 
counted, and  that  no  money  whatever  was  lost  to  the  bank 
in  consequence  of  the  discounting  of  the  drafts  as  in  the 
said  breach  alleged,  and  that  the  bank  suffered  no  loss  or 
damage  by  the  discounting. 

The  plaintiffs  demurred  to  this  plea,  on  the  following 
grounds  :  that  the  plea  admits  the  breach  without  suffi- 
ciently avoiding  it :  that  it  discloses  no  matter  whereon  a 
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Court  of  Equity  would  grant  an  absolute  and  unconditional 
injunction  :  that  it  involves  the  taking  and  investigating 
of  accounts,  and  is  not  such  an  equitable  plea  as  can  be 
pleaded  at  law  :  that  it  offers  no  defence  at  law  or  in 
equity  ;  that  it  is  pleaded  merely  to  damages,  and  is  no 
answer  therefore  at  ]aw  or  in  equity.  Joinder. 

Harrison,  Q.  C,  for  the  demurrer.  The  plea  admits 
the  whole  breach,  and  says  it  was  done  for  the  benefit  of 
the  plaintifls,  but  that  can  be  no  defence  in  any  Court  : 
Stimson  v.  Hall,  28  L.  T.  325 ;  Loft  v.  Dennis,  28  L.  J.  Q. 
B.  ICS,  S.  C.  1  E.  &  E.  474;  Lewis  v.  Manning,  2  U.  C. 
L.  J.  247,  N.  S.;  II  We  v.  Calvert,  7  A.  &  E.  143  ;  Rcindel 
V.  Schell,  4  C.  B.  N.  S.  97 ;  GolUs  v.  Prendergast,  7  Ir.  C.  L. 
Rep.  542. 

McMicliael,  contra.  This  is  an  indemnity  bond,  and  the 
plaintiffs  cannot  recover  unless  they  prove  damages.  The 
plea  alleges  there  was  no  damage. 

Wilson,  J. — The  defendant  expressly  covenanted  that 
John  A.  Goodman  should  w^ell  and  truly  perform  and  keep 
each  and  every  of  the  covenants,  promises,  and  agreements, 
which  were  by  the  articles  to  have  been  performed  and 
kept  by  him. 

The  defendant  therefore  became  liable  for  a  breach  of 
covenant  by  John  A.  Goodman  unattended  by  any  damage 
in  fact,  the  inferential  damage  at  law  by  reason  of  the 
breach  of  contract  constituting  a  sufficient  cause  of  action 
against  the  defendant  as  surety. 

The  plea  is  at  law  a  special  plea  that  the  plaintiffs  have 
not  been  damnified  ;  but  the  plaintiffs  have  not  provided 
for  indemnity  against  loss;  they  have  provided  for  the 
performance  by  the  principal  of  each  of  his  engagements, 
in  which  case  the  general  plea  of  not  damnified  is  no 
answer. 

As  an  equitable  plea,  the  defence  is  quite  unsustainable. 
It  is  impossible  to  conceive,  if  the  principal  has  broken  his 
covenants,  and  the  surety  must  be  liable  to  some  amount  of 
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damages,  that  a  Court  of  Equity  would  grant  an  injunction 
against  the  assessment  of  such  damages. 

The  whole  defence  is  that  the  principal  wilfully  broke 
his  covenant  to  benefit  the  plaintiffs,  and  by  so  doing  he 
did  benefit  them  in  fact ;  but  this  is  no  defence  in  equity 
more  than  at  law;  Ex  parte  Wilson,  11  Ves.  410;  Bonser 
V.  Cox,  4  Beav.  379. 

These  cases  apply  to  dealings  between  the  creditor  and 
principal,  without  regard  to  the  surety,  shewing  the  surety 
is  nevertheless  discharged  if  his  contract  has  been  altered, 
though  the  alteration  was  plainly  to  his  benefit.  The 
answer  has  always  been,  "You  cannot  make  a  contract  for 
another  on  the  plea  of  its  being  for  his  benefit.  He  has 
the  right  to  be  consulted  whether  a  change  shall  or  shall 
not  be  made  in  his  condition,  and  if  he  is  not  consulted  he 
is  discharged  from  liability." 

The  like  principle  applies  here.  The  clerk  had  no  right  in 
wilful  violation  of  his  duty  and  covenant  to  do  what  he  was 
expressly  told  not  to  do,  and  he  cannot  justify  himself  by 
the  plea  that  he  did  it  for  his  employer's  benefit,  and  that 
he  knew  better  than  his  master  what  was  best  to  be  done. 

If  no  loss  happens,  such  a  venture  may  be  allowed  to 
pass,  but  if  disaster  follow  from  the  disobedience,  what 
possible  excuse  can  the  cler.k  set  up  ?  The  master  has  the 
right  to  forbid  these  risks  being  run ;  and  if  the  clerk 
engage  not  to  run  them,  and  yet  do  so,  he  must  be  liable 
whether  loss  or  gain  result  from  it. 

Assuming  the  plea  to  be  true  it  is  not  likely  that  more 
than  nominal  damages  will  be  given  ;  but  the  plaintifi's  are 
not  necessarily  to  be  restricted  to  such  a  sum,  for  if  a  wil- 
ful and  persistent  violation  of  duty  be  proved  the  jury 
may  give  substantial  damages,  in  order  to  repress  the  dan- 
ger caused  to  the  plaintiffs  by  such  conduct. 

In  my  opinion  there  must  be  judgment  on  demurrer  for 
the  plaintiffs. 

Morrison,  J.,  concurred. 

Judgment  for  plaintiffs. 
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The  Royal  Canadian  Bank  v.  The  European 
Assurance  Society. 

Pleading — Condition — Excuse  for  non-pfrformance — Breach, 

The  policy  sued  on,  gjuaranteeing  to  the  extent  of  $20,000  the  honesty 
and  care  of  one  W.  while  in  the  plaintiffs'  employment  as  cashier, 
contained  a  condition  that  it  should  be  void  on  the  neglect  of  the 
plaintiffs  to  make  known  to  the  directors  of  the  Society  in  Canada 
any  act  or  omission  of  W.  discovered  by  them,  giving  a  claim  under  it. 

In  declaring  on  this  policy,  the  plamtiffs  alleged  that  while  in  their 
employment  a  sum  exceeding  $20,000  was  entrusted  to  AV.,  to  be  safely 
kept  in  the  safe  at  then-  head  office,  of  which  $10,000  was  lost  owing 
to  his  negligence  in  regard  to  its  custody  ;  and  they  alleged  as  an  ex- 
cuse for  not  giving  the  notice,  that  defendants  had  ceased  to  have  or 
appoint  directors  in  Canada.  Defendants  pleaded  that  before  the 
alleged  neglect  of  W.  they  had  ceased  to  carry  on  business  or  have 
directors  in  Canada,  and  had  appointed  one  K.  to  act  for  them,  for  the 
purpose  of  paying  policies  already  granted  and  receiving  all  notices 
required,  of  which  the  plaintiffs  had  notice,  but  that  they  gave  no 
notice  to  R.,  or  to  the  directors  of  the  Company  in  any  way. 

Held,  on  demurrer,  that  the  plea  was  bad,  for  the  plaintiffs  had  by  their 
own  act  deprived  themselves  of  the  benefit  of  the  condition,  and  ren- 
dered compliance  with  it  impossible  ;  and  they  could  not  insist  upon 
notice  to  R. 

Held,  also,  that  the  averment  of  W.'s  neglect  in  the  declaration  was 
not  too  general ;  and  that  the  excuse  for  non-compliance  with  the 
condition  was  suffici:ntly  stated. 

Declaration  on  a  policy,  under  seal,  guaranteeing  the 
fidelity  of  one  Woodside  as  cashier  of  the  plaintiffs'  bank  to 
the  extent  of  $20,000,  against  such  losses  as  might  be 
occasioned  to  the  plaintiffs  by  the  want  of  integrity, 
honesty,  or  fidelity,  or  by  the  negligence  or  default  of 
Woodside  whilst  in  such  employment,  &c.  The  count  set 
out  the  conditions  of  the  policy,  the  fourth  being  as  fol- 
lows :  That  (subject  to  a  discretionary  power  exercisible 
in  certain  cases  by  the  directors  in  Canada  of  remitting 
the  forfeiture)  a  policy  of  guarantee  becomes  void  as  to 
future  claims,  upon  it  being  made  known  to  the  directors 
of  the  said  Society  in  Canada  by  the  employers  that  the 
party  whose  honesty  is  guaranteed  has  committed  or 
omitted  any  act  which  gives  a  right  to  make  a  claim 
under  the  policy;  and  that  the  employers  are  bound, 
immediately  upon  discovering  or  having  notice  of  the 
commission  or  omission  of  any  such  act,  to  forward  a 
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written  intimation  of  the  same,  and,  so  far  as  circum- 
stances will  permit,  of  all  particulars  attending  the  com- 
mission or  omission  thereof,  to  the  directors;  and  that  by 
wilfully  and  knowingly  omitting  or  neglecting  so  to  do 
for  two  months  after  such  discovery  or  notice,  the  policy 
becomes  absolutely  void  both  as  to  existing  and  future 
claims  thereunder."  Averment — that  while  Woodside  was 
in  the  employment  of  the  plaintifis  as  such  cashier,  certain 
moneys  of  the  plaintiffs,  exceeding  $20,000,  were  entrusted 
by  the  plaintiffs  to  the  said  Woodside  as  such  cashier,  &c., 
to  be  safely  and  securely  kept  in  the  treasury  and  safe  of  the 
plaintiffs  at  their  head  office  at  Toronto,  and  a  large  sum, 
to  wit,  $10,000,  portion  thereof,  afterwards,  owing  to  the 
negligence  and  default  of  the  said  Woodside  as  such 
cashier  in  regard  to  the  custody  of  the  said  money  in  the 
said  treasury  and  safe,  became  and  was  lost  from  the  said 
treasury  and  safe,  and  became  and  was  wholly  lost  to  the 
plaintiffs,  and  the  plaintiffs  thereby  sustained  and  incurred 
loss  and  damage  to  the  amount  of  the  $10,000.  And 
defendants,  for  a  long  time  before  and  at  the  time  of  the 
discovery  by  the  plaintiffs  of  the  loss  of  the  $10,000,  and 
of  the  negligence  and  default  of  the  said  Woodside,  &c., 
and  for  two  months  next  thereafter,  and  from  thence 
hitherto,  discontinued  the  appointment  of,  and  ceased  to 
appoint  directors  in  Canada  such  as  mentioned  in  the 
fourth  of  said  conditions,  so  that  before  and  at  the  time  of 
the  said  loss  of  $10,000,  and  of  the  negligence  and  default 
of  Woodside,  &c.,  and  for  two  months  next  thereafter,  and 
from  thence  hitherto,  there  were  no  such  directors  in 
Canada  as  in  the  fourth  condition  mentioned ;  by  means 
whereof  the  plaintiffs  wore  absolved,  exonerated,  dis- 
charged and  excused  from  forwarding  to  the  said  directors 
a  written  intimation  such  as  mentioned  in  the  fourth 
condition;  and  except  as  to  that  condition,  performance, 
&c.,  was  averred  to  entitle  the  plaintifis  to  maintain  their 
action,  &c. 

Plea — That  defendants  are  a  Company  carrying  on 
business  as  an  Assurance  Company  in  England,  and  that 
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the  General  Board,  at  the  time  of  the  making  of  the 
policy,  and  thence  hitherto,  carried  on  the  business  of 
the  Company  in  England,  and  were  carrying  on  the 
business  of  the  Company  in  Canada,  and  for  that  purpose 
had  appointed  a  Board  of  Directors  for  Canada.  And  they, 
the  defendants,  further  say,  that  after  the  making  of  the 
deed,  and  before  the  alleged  negligence  and  default  of 
Woodside,  the  defendants  ceased  to  carry  on  business  in 
Canada,  and  the  said  last-mentioned  board  of  directors 
ceased  to  be  directors  of  the  company,  and  the  defendants 
thereupon  appointed  one  Rawlings  to  act  for  the  said 
defendants,  for  the  purpose  of  paying  losses  on  policies 
already  granted,  and  for  the  purpose  of  receiving  all 
notices  required  to  be  given  by  the  holders  of  policies 
granted  to  persons  resident  in  Canada,  and  to  act  in  all 
res])ects  for  the  defendants  in  regard  to  such  policies,  of 
all  which  the  plaintiffs,  before  the  .said  alleged  neglect,  had 
notice.  Avei^ment,  that  the  plaintiffs  did  not,  immediately 
upon  discovering  the  alleged  negligence  of  Woodside,  for- 
ward written  information,  &;c.,  to  the  said  Eawlings,  or  to 
the  directors  of  the  defendants'  Company,  but  wilfully,  &c., 
omitted  to  do  so  for  two  months  after  the  discovery  of  the 
negligence  of  Woodside,  and  knowingly  omitted  for  two 
months  to  give  any  information  of  the  same  to  Rawlings, 
to  the  directors  of  the  Company,  or  in  any  way  to  give  to 
the  defendants  notice  of  the  same. 

Demurrer,  on  the  grounds  that  under  the  policy  there 
was  no  obligation  to  give  notice  other  than  the  intimation 
mentioned  in  the  fourth  condition ;  and  as  the  defendants 
had  withdrawn  their  directors  from  Canada,  the  plaintiffs 
were  relieved  from  that  condition  :  that  the  plaintiffs  were 
not  bound  to  give  notice  to  Rawlings  or  to  the  directors 
in  England ;  that  the  plea  attempts  by  parol  to  extend 
the  contract  sued  on,  and  to  impose  a  condition  precedent, 
forming  no  part  of  the  contract ;  that  the  plea  admits  the 
contract  and  breach  alleged  in  the  count,  and  does  not 
avoid  the  same,  and  is  no  bar. 

The  defendants  joined  in  demurrer,  and  excepted  to  the 
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declaration,  that  it  was  insufficient  in  not  stating  any 
act  of  negligence  on  the  part  of  Woodside,  and  that  the 
general  statement  that  $10,000  was  lost  by  his  negligence 
and  default  is  too  general  :  that  the  excuse  for  non-per- 
formance is  not  sufficient  to  dispense  with  the  condition, 
which  requires  the  plaintiffs  to  give  notice  to  the  directors, 
who,  under  the  circumstanees  of  the  condition,  must  be 
construed  as  the  general  Board  of  Directors  of  the  defend- 
ants' Company. 

Harrison,  Q.C.,  and  McMichael,  for  the  plaintiffs. 
Anderson,  contra. 

Morrison,  J. — I  cannot  see  that  this  count  is  insufficient 
in  not  stating  in  more  particular  terms  the  negligence  or 
default  of  Woodside.  The  deed  shews  that  the  policy  is 
a  security  to  the  plaintiffs  to  the  extent  of  $20,000  against 
such  loss  as  may  be  occasioned  to  them  by,  amongst  other 
things,  the  negligence  or  default  of  Woodside,  and  the 
count  sets  out  that  money  was  entrusted  to  Woodside  to  be 
safely  and  securely  kept  in  the  safe  at  the  head  office  of 
the  plaintiffs  at  Toronto,  and  that  $10,000,  a  portion  of 
that  money,  owing  to  the  negligence  and  default  of  Wood- 
side  in  regard  to  the  custody  of  the  money  in  the  safe, 
became  and  was  entirely  lost,  &c.  It  seems  to  me  that 
such  a  statement  is  quite  sufficient,  and  that  it  would  be 
difficult  to  say  in  what  other  way  the  negligence  could  be 
assigned  or  shewn. 

In  the  case  of  Bamberger  v.  The  Commercial  Credit,  &c., 
Co.,  15  C.  B.  676,  a  somewhat  similar  action  to  this,  the 
averment  was  in  the  words  of  the  policy,  if  any  thing 
more  general  than  here,  viz.,  that  the  loss  arose  to  the 
plaintiff*  from  the  sale  and  delivery  of  goods  for  the 
purpose  of  trade  to  one  Gibbons,  a  debtor  of  plaintiff''s.  The 
demurrer  in  that  case  was  to  a  plea,  with  exceptions  to 
the  declaration  respecting  the  averment  of  loss.  It  is 
true  that  the  objection  here  relied  on  was  not  taken,  yet 
we  may  assume  that  if  such  a  general  averment  was 
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defective  the  point  would  have  been  raised.  This  count 
avers  a  loss  by  negligence  in  the  terms  of  the  policy,  and 
sets  out  in  Avhat  way  it  occurred.  No  difficulty  or  embar- 
rassment can  arise  to  the  defendants  by  so  stating  it. 

Then  as  to  the  demurrer  to  the  plea,  in  which  also  is 
involved  the  other  objection  to  the  declaration,  we  think 
that  the  plaintiffs  are  also  entitled  to  succeed.  The 
general  rule  in  pleading,  in-  stating  an  excuse  for  non- 
performance of  or  exoneration  from  complying  with  some 
stipulation  or  condition  precedent,  is,  that  the  plaintiff 
must  shew  that  the  defendant  either  prevented  the  per- 
formance or  rendered  it  impossible  or  unnecessary  by  his 
own  act  or  neglect,  and  in  cases  where  the  defendant's 
presence  is  necessary  for  the  plaintiff's  performance  or  com- 
pliance with  the  condition  (and  which,  in  some  respects,  is 
analogous  to  this  case)  the  defendant's  absence  may  excuse 
the  plaintiff:  Cliitty,  Pig.,  7th  ed.,  335. 

The  fourth  condition  of  the  policy  required  the  plain- 
tifis,  immediately  on  the  same  being  known  to  them,  to 
forward  a  written  intimation  to  the  defendants'  board  of 
directors  in  Canada  that  the  party  whose  honesty  was 
guaranteed  had  committed  or  omitted  some  act  which  gave 
the  plaintiffs  a  right  to  make  a  claim,  and,  as  far  as  circum- 
stances would  permit,  all  particulars  attending  the  same ; 
and  it  stipulated  that  a  wilful  omission  to  do  so  for  two 
months  would  render  the  policy  void,  fcc.  The  plaintiffs, 
in  excuse  for  non-compliance  with  the  condition,  say,  that 
the  defendants  at  the  time  in  question  discontinued  and 
ceased  to  appoint  or  have  any  directors  in  Canada,  and  so 
they  were,  by  the  action  of  the  defendants,  unable  to  com- 
ply with  the  stipulation  of  giving  the  written  intimation 
so  required. 

The  plea  admits  that  the  defendants  ceased  doing  business 
in  Canada,  and  that  the  Canada  Board  of  Directors  did 
not  exist;  but  it  avers  that  the  defendants  appointed  a 
person  to  act  for  them  for  the  purpose  of  paying  losses 
and  receiving  notices,  &c.,  in  Canada,  and  that  the  plain- 
tiffs had  notice  of  the  same,  and  that  the  plaintifis  did  not 
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forward  to  that  person  the  written  information  required 
by  the  fourth  condition,  or  to  the  General  Board  of  Direc- 
tors, &c.  It  is  therefore  manifest  that  the  defendants 
rendered  it  impossible  for  the  plaintiffs  to  comply  with  the 
terms  of  the  condition  in  question,  or  rather  the  defend- 
ants deprived  themselves  of  the  benefit  of  their  stipulation, 
and  the  defendants  cannot  now  insist  upon  compliance 
with  a  condition  which  by  their  own  act  they  absolved 
and  set  the  plaintiffs  free  from.  In  my  judgment  the 
plaintiffs  have  shewn  a  substantial  and  sufficient  excuse : 
in  other  words,  the  plaintiffs  were  placed  in  the  same  posi- 
tion as  if  the  fourth  condition  had  been  struck  out;  and  in 
this  view  of  the  case  it  disposes  of  the  question  of  any 
obligation  on  the  plaintiffs  to  forward  any  such  written 
information  to  Rawlings,  mentioned  in  the  plea,  or  to  the 
defendants'  general  Board  of  Directors,  &c.,  no  such  con- 
dition or  stipulation  appearing  in  the  deed.  If  we  were 
to  hold,  as  contended  for  by  the  defendants,  that  under  the 
circumstances  it  was  essential  to  enable  the  plaintiffs  to 
maintain  this  action  that  they  should  have  done  so,  we 
would  be  engrafting  on  this  sealed  instrument  a  new  con- 
dition or  stipulation  not  agreed  to  or  contemplated  by  the 
parties,  which  would  be  contrary  to  all  principle. 
Judgment  for  the  plaintiffs  on  demurrer. 

Wilson,  J.,  concurred. 

Judgment  for  ^plaintiffs. 
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Mason,  assignee  of  Edward  and  George  Magill  v.  The 
Hartford  Fire  Insurance  Company. 

Policy — Construction  —  ^''  General  stock  of  hardivare" — Usape — Parol  evidence. 

By  a  policy  of  insurance  on  a  "general  stock  of  iron  and  hardware"  it 
was  provided  that  if  gunpowder  was  kept  on  the  premises  without 
written  consent,  the  policy  should  be  void.  To  a  plea  setting  up  a 
breach  of  this  condition,  the  plaintiflF  replied  that  it  was  well  under- 
stood by  the  parties  that  the  words  "general  stock  of  iron  and  hard- 
ware" included  gunpowder  in  tins  and  canisters  to  the  extent  of 
25  lbs.,  which  was  the  gunpowder  mentioned  in  the  plea. 

Held,  that  the  replication  was  bad,  for  the  condition,  which  wholly 
excluded  gunpowder,  could  not  be  thus  qualified  by  parol  evidence. 

Declaration  on  a  fire  policy  eftected  by  the  insolvents 
"  on  a  general  stock  of  iron  and  hardware,  including  paints 
and  oils,  but  not  coal  oil,"  &;c.,  contained  in  a  three  story 
stone  and  brick  building  in  Hamilton.  One  of  the  tei'ins 
of  the  policy  set  out  in  the  declaration  was  as  follows  : 
'Or  if  gunpowder,  phosphorus,  naptha,  *  *  are  kept  on 
the  premises,  or  if  caniphiiic,  burning  fluid,  *  *  are 
kept  for  sale,  stored  oi-  used  on  the  premises  in  quantities 
exceeding  one  barrel  at  any  one  time,  without  written 
consent,  *  *  then  and  in  every  such  case  this  policy 
shall  be  void,"  &c. 

Plea,  that  at  the  time  of  effecting  said  insurance  and 
thenceforward,  and  until  and  at  the  time  of  the  said  fire, 
gunpowder  was  kept  on  the  premises  containing  the  pro- 
perty so  insured,  without  the  written  consent  of  the  de- 
fendants, contrary  to  the  condition  of  the  said  policy  in 
that  behalf;  by  reason  whereof  the  said  policy  became  and 
was  void. 

Replication,  that  it  is  in  and  by  the  poKcy  declared  and 
agreed  in  writing,  that  the  property  of  the  said  Edward 
Magill  and  George  MagiK  insured  thereby  was  composed 
of  the  general  stock  of  a  hardware  merchant,  as  in  the 
declaration  mentioned,  &c.,  and  is  therein  described  in 
writing  in  said  policy  in  these  words :  "  general  stock  of 
iron  and  hardware,"  and  that  at  the  time  of  effecting  the 
policy  it  was  well  understood  by  the  insured,  and  by  the 
74 — VOL.  XXIX  U.C.R. 
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defendants,  that  in  the  hardware  trade,  in  which  the  said 
Edward  Magill  and  George  Magill  were  then  engaged,  and 
in  the  business  of  fire  insurance  in  which  the  defendants 
were  then  engaged,  the  words  "general  stock  of  iron 
and  hardware"  meant  and  included  gunpowder  in  tins  and 
canisters  to  the  amount  of  25  lbs.,  and  the  insured  had 
then  in  and  upon  the  premises  mentioned  in  the  policy 
gunpowder  in  tins  and  canisters  to  the  amount  of  25  lbs., 
and  which  then  comprised  part  of  the  said  stock  insured 
by  the  said  policy,  and  is  the  gunpowder  mentioned  in  the 
plea,  of  which  said  several  premises  the  defendants  had  full 
notice  and  knowledge;  averring  that  no  greater  amount 
than  25  lbs.,  &c.,  was  kept  in  the  building. 

Demurrer  to  the  replication,  on  the  grounds  that  the 
plaintiff  is  endeavouring  to  vary  the  terms  of  a  written 
contract  by  parol,  and  to  engraft  thereon  conditions  and 
agreements  not  appearing  on  the  face  thereof,  and  which 
are  inconsistent  with  and  directly  opposed  to  the  written 
contract. 

The  case  was  argued  during  this  term,  before  Morrison,  J., 
alone. 

Burton,  Q.C.,  for  the  demurrer.  It  was  competent  for 
the  parties  to  except  any  articles  ordinarily  coming  within 
the  term  hardware  stock.  They  excluded  gunpowder,  and 
might  have  excluded  any  other  article  if  they  had  desired, 
and  the  condition  absolutely  excluding  it  cannot  be  quali- 
fied by  parol :  Hall  v.  Janson,  4  E.  &  B.  500 ;  Blackett  v. 
Royal  Exchange  Assurance  Company,  2  Tyr.  266 ;  Suse 
V.  Pompe,  8  C.  B.  N.  S.  561 ;  In  re  Stroud,  8  C.  B.  529; 
Wigglesworth  v.  Dallison,  1  Sm.  L.  C.  539,  5th  ed. 

H.  Cameron,  Q.C.,  and  E.  Martin,  contra.  The  con- 
tract must  be  construed  with  reference  to  the  usage  stated, 
of  which  evidence  would  be  admissible,  and  of  which  both 
parties  were  aware.  Gunpowder  to  the  extent  of  25  lbs.  is 
clearly  included  in  the  terms  used  to  describe  the  property 
insured,  and  the  subsequent  condition  applies  only  to 
restrict  the  insured  from  keeping  it  in  greater  quantities. 
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The  policy  is  thus  rendered  consistent,  without  rejecting 
any  part  of  it.  Hall  v.  Sanson,  4  E.  &  B.  500  is  plainly 
distinguishable  in  its  facts;  it  is  referred  to  in  Miller  v. 
Tethrington,  6  H.  &  N.  287,  7  H.  &  N.  954.  They  cited 
also  Meagher  v.  JEtna  Insurance  Co.,  20  U.  C.  R.  607  ; 
Vallance  v.  Deivar,  1  Camp.  503;  UJide  v.  Walters,  3 
Camp.  16  ;  Myers  v.  Sari,  3  E.  &  E.  306  ;  Gorrissen  v. 
Perrin,  2  C.  B.  N.  S.  700 ;  Hopkins  v.  Provincial  Insu- 
rance Co.,  18  C.  P.  74;  Angell  on  Insurance,  21,  42,  63, 
03 ;  Add.  Con.  933-5. 

Morrison,  J. — The  objection  taken  to  this  replication  is, 
that  the  plaintiff  is  endeavouring  to  vary  the  terms  of  the 
written  contract  and  to  engraft  thereon  conditions  and 
agreements  inconsistent  with  and  directly  opposed  to  it ; 
and  I  am  of  opinion  that  the  objection  is  well  founded. 

It  appears  to  me  that  the  terms  of  the  policy  are  distinct 
and  plain — namely,  that  the  keeping  of  gunpowder  on  the 
premises  rendered  the  policy  void.  The  plaintiff  contends 
that  gunpowder  to  the  amount  of  25  lbs.  is  included  under 
the  title  of  a  stock  of  hardware,  and  that  the  defendants 
by  their  policy  (notwithstanding  the  provision  it  contains) 
insured  and  covered  that  quantity.  If  the  policy  contained 
no  exception  as  to  gunpowder,  I  can  readily  understand 
the  insured  claiming  a  loss  for  gunpowder  to  the  extent 
mentioned ;  but  assuming  that  such  an  amount  of  gun- 
powder is  included  in  a  stock  of  hardware,  are  the  defend- 
ants precluded  from  excepting  or  prohibiting  the  keeping 
gunpowder,  or  any  other  article  forming  part  of  such  a 
stock,  on  the  premises  ?    I  think  not. 

I  cannot  concur  in  the  view  taken  by  the  plaintiff's 
counsel,  that  where  by  the  terms  of  a  policy  the  keeping  of 
a  particular  hazardous  article  which  by  usage  is  compre- 
hended under  the  term  of  (as  in  this  case)  a  general  hard- 
ware stock,  is  expressly  prohibited  without  exception  as 
to  quantity  or  otherwise,  that  nevertheless  the  insured  is 
at  liberty  to  treat  the  unqualified  condition  as  a  qualified 
one,  and  to  read  the  policy  as  contracting  to  insure  the 
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excepted  article  to  a  limited  amount,  and  only  prohibiting 
the  keeping  of  a  greater  quantity  on  the  premises  ;  in  other 
words,  because  as  part  of  a  stock  of  hardware  usage 
includes  25  lbs.  of  gunpowder,  that  where  by  the  terms  of 
a  policy  insuring  such  a  stock  gunpowder  generally  is 
prohibited,  such  a  condition  does  not  apply  to  the  gun- 
powder forming  part  of  such  stock. 

As  said  by  Lord  Campbell,  C.J.,  in  Hall  v.  Janson,  4  E. 
&  B.  509  :  "  It  is  entirely  in  derogation  and  contradiction 
of  the  written  contract.  Usage  may  be  relied  upon  to 
shew  the  sense  in  which  an  expression  found  in  a  written 
contract  is  used  in  a  particular  trade ;  and  a  usage,  con- 
sistent with  a  written  contract,  may  be  introduced  into  it, 
as  both  parties,  being  aware  of  it,  may  be  supposed  to 
intend  that  it  shall  form  part  of  their  bargain.  But  to  let 
in  verbal  evidence  of  a  usage  for  the  purpose  of  contra- 
dicting and  nullifying  an  express  written  contract  would 
be  contrary  to  all  principle,  and  ha,s  been  forbidden  as 
often  as  the  attempt  has  been  made.  It  may  be  enough  to 
refer  to  the  case  of  Blackett  v.  Royal  Exchange  Assurance 
Co.,  2  C.  &  J.  244,  in  which  it  was  held  that  to  an  action 
on  a  policy  in  the  usual  form  on  a  ship,  boats,  &c.,  the 
defendants  could  not  set  up  a  usage  that  under  such  a 
policy  the  underwriters  cannot  be  called  upon  to  pay  for 
the  loss  of  boats  slung  on  the  outside  of  the  ship.  Says 
that  great  judge.  Lord  Lyndhurst,  '  It  was  not  to  explain 
any  ambiguous  words  in  the  policy,  any  words  which 
might  admit  of  doubt,  nor  to  introduce  matter  upon  which 
the  policy  was  silent,  but  was  at  direct  variance  with  the 
words  of  the  policy,  and  in  plain  opposition  to  the  lan- 
guage it  used.  Usage  may  be  admissible  to  explain  what 
is  doubtful,  it  is  never  admissible  to  contradict  what  is 
plain.' " 

The  same  principle  is  enunciated  in  the  case  cited  by  Mr. 
Martin,  Myers  v.  Sari,  3  E.  &  E.  319,  where  Blackburn,  J., 
after  shewing  that  evidence  of  usage  is  admissible  unless 
introducing  something  repugnant  to  or  inconsistent  with 
the  terms  of  the  written  instrument,  says,  "The  rule  is  still 
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more  correctly  laid  down  in  Smith's  Leading  Cases,  vol.  i.,  p. 
529  (ed.  5),  in  the  notes  to  Wigglesivorth  v.  Dallison,  where, 
after  setting  out  Parke's,  B.,  judgment  in  Hutton  v.  Warren, 
1  M.  &;  W.  466,  474,  the  author  thus  proceeds  :  '  From  the 
above  luminous  judgment,  it  may  be  collected  that  evi- 
dence of  custom  or  usage  will  be  received  to  annex  inci- 
dents to  written  contracts  on  matters  with  respect  to  which 
they  are  silent.  *  *  But  that  such  evidence  is  only 
receivable  when  the  incident  which  it  is  sought  to  import 
into  the  contract  is  consistent  with  the  terms  of  the 
written  instrument.  If  inconsistent,  the  evidence  is  not 
receivable  ;  and  this  inconsistency  may  be  evinced,  1st.  By 
the  express  terms  of  the  written  instrument;  2nd.  By 
implication  therefrom.'  That  I  take  to  be  the  true  rule 
of  law  upon  the  subject." 

So  in  this  case^  assuming  that  evidence  of  usage  may 
be  received  to  shew  that  in  a  general  stock  of  hardware 
gunpowder  to  the  extent  of  25  lbs.  is  included,  it  is  not 
admissible  to  further  shew  that  the  insured  had  a  right  to 
keep  such  an  amount  of  gunpowder,  although  that  portion 
of  the  stock  is  expressly  prohibited,  and  that  his  doing  so 
was  not  contravening  the  terms  of  his  policy  so  prohibiting 
the  keeping  on  the  premises  any  gunpowder  whatever. 
There  is  no  ambiguity  in  the  condition,  and  to  allow  such 
evidence  would  be  in  effect  to  give  to  this  written  contract 
an  interpretation  inconsistent  with  and  at  direct  variance 
with  its  terms,  and  in  plain  opposition  to  the  language  used. 

It  was  argued  that  the  usage  of  keeping  25  lbs.  of  gun- 
powder among  such  a  stock  being  known  to  the  defendants, 
it  must  be  taken  that  they  did  not  mean  by  inserting  a 
condition  that  if  gunpowder  was  kept  on  the  premises  the 
policy  should  be  void,  to  include  this  quantity  of  25  lbs.  I 
should  rather  say,  on  account  of  that  knowledge,  and  for 
that  very  reason,  the  defendants  desired  and  stipulated  to 
limit  their  risk  by  excluding  it  altogether. 

I  am  therefore  of  opinion  that  the  defendants  are  entitled 
to  judgment. 

Judgment  for  defendants. 
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RowE  V.  The  Corporation  of  the  Township  of 
Rochester. 

Highways — Injury  caused  by  draining — ■Liability  of  Corporation. 

The  defendants,  in  order  to  drain  a  highway,  conveyed  the  surface  water 
along  the  side  of  it  for  some  distance  by  digging  drains  there,  and 
stopped  the  work  opposite  the  plaintiff's  land,  which  was  thus  over- 
flowed. 

Held,  that  the  defendants  were  liable,  even  without  any  allegation  ot 
negligence. 

The  declaration  stated  that  the  defendants  wrongfully 
and  injuriously  made,  cut,  deepened,  widened,  and  enlarged 
certain  ditches  on  both  sides  of  and  across  the  road  between 
the  second  and  third  concessions  south  of  the  Maiden  road, 
in  the  township  of  Rochester,  and  certain  other  ditches  on 
both  sides  of  and  across  the  said  Maiden  road,  and  certain 
other  ditches  on  both  sides  of  and  across  the  road  between 
lots  numbers  six  and  seven,  south  of  the  Middle  road,  in 
the  said  township,  and  certain  other  ditches  into  and  along 
the  sides  of,  and  across  the  said  Middle  road,  and  into 
lots  numbers  seven  on  the  south  side,  and  number  seven 
on  the  north  side  of  the  Middle  road,  the  said  two  lots 
being  the  lands  of  the  plaintiff;  and  by  means  of  such 
ditches  wrongfully  and  injuriously  brought  upon  the  land 
of  the  plaintiff  large  quantities  of  water,  and  directed  and 
turned  the  course  of  certain  water  courses  upon  the  land 
of  the  plaintiff,  whereby  the  grass,  soil,  and  crops,  of  the 
plaintiff  sustained  great  damage,  &c. ' 

Plea— Not  guilty,  by  statute  C.  S.  U.  C.  ch.  126,  sec.  1, 
and  29-30  Vic.  ch.  51  sec.  333. 

The  cause  was  heard  at  the  last  Fall  Assizes  held  at 
Sandwich,  before  Hagarty,  C.J.,  CP. 

The  facts  shewed  that  the  defendants,  some  few  years 
ago,  cut  and  deepened  the  ditches  between  the  second  and 
third  concessions,  leading  the  water  north  along  the  conces- 
sion to  the  Maiden  road;  then  by  further  ditching  led 
the  water  east  along  the  Maiden  road  to  the  line  between 
lots  six  and  seven;  then,  by  further  ditching,  leading  the 
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water  north  along  the  line  to  the  south-west  corner  of  the 
plaintiff's  lot  number  seven  ;  and  there  they  stopped  their 
work. 

The  plaintiff  proved  an  injury  from  this  cause,  and  gave 
evidence  that  after  the  water  was  brought  north  along 
the  line  between  the  second  and  third  concession,  to  the 
Maiden  road,  it  could,  with  very  little  work,  have  been 
carried  west  along  the  Maiden  road,  a  distance  of  about 
forty  chains,  and  drained  into  Duck  creek,  instead  of  being- 
taken  east  about  forty-six  chains,  and  then  north  between 
lots  six  and  seven,  a  further  distance  of  thirty  four  chains, 
and  left  there  to  make  its  wa}^  off  by  drowning  the  adjacent 
land. 

The  plaintiff  also  proved  that  though  brought  to.  the 
corner  of  his  land,  it  might,  with  a  little  more  trouble, 
have  been  drained  ofi'  by  an  old  off-take  "  to  the  west  of 
his  land  into  the  Moison  creek. 

He  complained  also  that  the  ditches  on  the  Middle  road 
carried  the  water  easterly  on  to  his  land. 

It  was  shewn  that  the  general  fall  of  the  land  was  from 
the  line  between  the  second  and  third  concessions  in  a 
north-easterly  direction,  which  was  in  the  line  of  the  plain- 
tiff's land. 

It  was  proved  by  defendants  that  the  plaintiff,  the  year 
before  the  trial,  signed  a  petition  to  the  defendants,  praying 
them  to  pass  a  by-law  to  make  a  drain  along  the  east  side 
of  the  line  between  lots  six  and  seven,  called  in  the 
petition  the  third  concession  line,  and  extending  from  the 
north  side  of  the  north  half  of  number  six,  north  of  the 
Middle  road  to  the  Maiden  road,  which  would  carry  it 
along  the  west  of  the  plaintiff's  land ;  and  when  it  was  pro- 
posed to  tax  the  plaintiff  about  $50,  he  said  his  north  lot 
was  a  dry  lot,  and  he  would  not  be  benefited  over  $10  by 
the  work. 

There  was  conflicting  evidence  as  to  the  plaintiff's  injury, 
and  the  extent  of  it. 

The  defendants'  counsel  contended  that  the  declaration 
contained  no  legal  charge  against  the  defendants  :  that  it 
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was  their  daty  to  drain  and  repair  the  road,  and  it  was 
not  alleged  that  they  had  done  so  negligently :  that  it  could 
not  be  said  they  had  done  so  wrongfully,  while  it  was 
their  duty  to  do  it:  that  the  natural  flow  of  the  water  was 
not  interfered  with  :  that  it  was  surface  water  merely  that 
was  dealt  with ;  and  that  defendants  were  not  bound  to 
continue  the  drain  further  than  they  thought  proper. 

The  jury  found,  on  questions  left  to  them,  that  the 
defendants,  by  cutting  or  deepening  the  ditches  to  drain 
the  roads,  had  thrown  water  on  the  plaintiff's  land  to  his 
damage,  and  that  they  could,  by  reasonable  exertion,  have 
made  the  drains  for  the  improvement  of  the  roads  without 
doing  injury  to  him. 

Their  verdict  was  for  the  plaintiff,  with  $400  damages. 

In  Michaelmas  Term  last,  Robinson,  Q.C.,  obtained  a 
rule  calling  on  the  plaintiff  to  shew  cause  why  the  verdict 
should  not  be  set  aside  and  a  nonsuit  entered 'or  a  verdict 
for  the  defendants,  pursuant  to  leave  reserved,  on  the 
grounds  that  no  natural  water-course  was  interfered  with 
or  affected  by  the  acts  of  the  defendants :  that  no  negli- 
gence is  charged  or  was  proved  at  the  trial :  that  the  acts 
were  lawfully  done  by  defendants  to  repair  a  highway  in 
fulfilment  of  a  public  duty,  and  were''not,^under  the  plead- 
ings and  evidence,  such  as  to  give  the  plaintiff  a  right  of 
action ;  and  that  the  plaintiff  was,  by  his  own  conduct, 
estopped  from  any  action  therefor.  Or  why  a  new  trial 
should  not  be  granted  on  the  grounds  aforesaid,  and  on 
the  ground  that  the  verdict  is  contrary  to  law'and  evidence  : 
that  there  was  no  wrongful  act  shewn  to  have  been 
done  by  the  defendants,  and  no  damage  sustained  by  the 
plaintiff  for  which  an  action  "can  be  maintained  by  him ; 
and  no  negligence  is  charged  or  was  proved ;  and  on  the 
ground  of  misdirection  of  the  [learned  Chief  Justice,  in 
directing  the  jury  that  there  was  evidence^of  wrongful  or 
injurious  acts  on  the  part  of  defendants  sufficient  to  sustain 
the  action,  and  in  not  directing  the  jury  in  accordance  with 
the  above  mentioned  objections  taken  as  grounds  of  nonsuit. 
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In  this  Term  Anderson,  shewed  cause. 

The  count  is  substantially  in  trespass,  and  a  cause  of 
action  is  fully  stated  on  the  record  as  it  stands.  The 
charge  of  negligence  would  have  afibrded  an  additional  and 
independent  ground  of  action.  The  defendants,  in  the 
questions  submitted  to  the  jury,  got  all  the  advantage 
Ihey  could  have  claimed  if  negligence  had  been  charged  in 
the  declaration. 

[It  was  then  agreed  by  the  counsel  that  the  objection  to 
the  declaration  in  this  respect,  if  it  were  an  objection,  should 
not  be  pressed,  and  that  the  court  sliould  consider  the  plea 
of  the  general  issue  by  statute,  which  was  not  allowable 
in  this  case,  as.  an  ordinary  general  issue,  and  that  any 
special  pleas  which  were  necessary  to  sustain  the  points 
raised  by  the  rule  should  be  considered  as  added,  and 
should  be  added.] 

He  referred  to  29-80  Vic.  ch.  51, sec.  333,  Perdue  v.  The 
Corporation  of  Ckinguacousy,  25  U.  C.  R.  61;  Fletcher  v. 
Rylands,  L.  R.,  1  Ex.  2G5 ;  Baird  v.  Williamson,  15 
C.  B.  N.  S.  376  ;  Bell  v.  Tiventyman,  1  Q.  B.  766. 

Robinson,  Q.C.,  supported  the  rule.  The  water  com- 
plained of  as  flooding  the  plaintiff''s  land  was  surface  water 
only.  The  work  done  by  defendants  was  on  the  highway, 
which  they  had  the  right  to  dig  and  drain,  and  which  they 
were  bound  to  drain  to  put  it  in  repair :  29-30  Vic.  ch.  51, 
sec.  339.  They  were  not  bound  to  find  an  outlet  for  the 
water,  and  they  had  a  right  to  stop  their  work  at  the 
plaintiff''s  land.  Some  duty  in  such  a  case  must  rest  upon 
the  plaintiff.  He  should  not  stand  by  doing  nothing ;  he 
should  have  done  what  he  could,  by  work  on  his  land,  to  lead 
the  water  off*,  or  to  keep  it  out.  The  rights  and  liabilities 
as  to  surface  water  are  fully  discussed  in  Angell,  on  Water- 
courses, 6th  Ed.,  ch.  4,  part  3,  on  Surface  Water  and  Drain- 
age, where  numerous  authorities  are  cited.  It  is  said  there, 
sec.  108  I. : — "  Town  officers  in  repairing  a  highway  may 
construct  drains  and  culverts  within  the  limits  of  a  high- 
way ;  and  if  the  surface  water,  after  flowing  in  them  for 
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some  distance,  turns  upon  the  land  of  an  adjoining  pro- 
prietor, no  action  at  law  lies  for  the  damage  thereby 
occasioned.  Towns  are  bound  to  make  their  highway  safe 
and  convenient  for  travellers ;  and  they  and  their  officers 
are  protected  in  doing  it,  so  long  as  they  act  within  the 
scope  of  their  authority,  and  execute  the  work  in  a  reason- 
ably proper  and  skilful  manner,  although  their  operations 
cause  the  surface  water  to  flow  iipon  the  adjacent  pro- 
prietors in  large  quantities  to  their  injury.  Their  rights  are 
commensurate  with  their  duties."  It  is  true,  as  is  also 
pointed  out  there,  sec.  108  j.,  that  an  action  will  lie 
against  the  proprietor  of  land  upon  a  higher  level  for  col- 
lecting the  surface  water  in  a  stream  and  discharging  it 
upon  the  land  below  in  greater  volume  and  force  than  it 
would  naturally  flow ;  but  this  cannot  apply  here.  The 
defendants  are  not  only  authorized,  but  bound  to  drain  the 
highway,  and  it  would  be  absurd  therefore  to  say  that  they 
must  allow  the  surface  water  to  flow  along  the  whole 
surface  of  the  road,  as  it  would  naturally  do.  They  can 
only  conduct  it  away  by  digging  side  drains  as  they  have 
done  here,  and  they  cannot  be  bound  to  find  an  outlet 
for  the  water,  for  it  would  often  be  impossible.  They 
might  continue  the  drain,  for  example,  to  the  limit  of  their 
own  township  and  jurisdiction.  Could  the  next  adjoining 
township  refuse  to  continue  the  drain,  and  sue  them  for 
overflowing  the  road  there,  or  could  the  nearest  proprietor 
in  that  township  bring  an  action  for  not  carrying  the 
water  past  his  land,  when  they  had  no  power  to  do  so  ? 
It  is  admitted  that  they  must  do  the  work  with  reasonable 
skill,  and  so  as  not  to  injure  the  plain tifl"  unnecessarily ;  but 
there  was  no  sufficient  evidence  here  to  sustain  a  charge 
of  negligence.  The  defendants  could  not,  with  any  reason- 
able trouble  or  expense,  have  carried  the  water  westward, 
contrary  to  the  natural  fall,  and  they  could  not  have 
carried  it  from  the  plaintiff''s  land  into  the  old  oft- take 
spoken  of,  without  making  a  drain  through  the  land  of 
others,  which  would  have  been  a  trespass.  The  verdict 
was,  therefore,  in  this  respect,  against  law  and  evidence.  It 
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maybe  that  the  plaintiff  has  sustained  serious  damage,but  he 
is  without  remedy  if  the  defendants  have  acted  within  their 
powers,  and  the  statute  gives  no  compensation.  There  are 
many  cases  in  which  ruinous  injuries  may  be  done  in  re- 
pairing a  highway,  for  which  there  is  no  redress  whatever  : 
Regina  v.  Municipal  Council  of  Perth,  14  U.  C.  R.  156. 
It  may  be  argued  that  the  parties  stood  in  the  relation  to 
each  other  of  adjoining  proprietors,  the  road  being  vested 
in  the  Corporation,  and  if  so,  the  plaintiff  should  have 
proceeded  under  Consol.  Stat.  U.  C.  ch.  57,  relating  to  line- 
fences  and  water-courses  :  McGillivray  v.  Millen,  27  U.C.R. 
62 ;  Creivson  v.  Ch^dnd  Trunk  R.  W.  Co.  27  U.  C.  R.  68  ; 
Daivson  v.  Mitrrcty,  19  C.  P.  314;  Rdiustron  v.  Taylor, 
11  Ex.  369-380. 

Wilson,  J. — This  declaration  being,  by  consent  of 
parties,  amended  so  as  to  charge  negligence  against  the 
defendants  in  the  making  of  the  drains,  we  are  not  called 
on  to  say  whether  the  count  would  or  would  not  have  been 
sufficient  without  that  allegation. 

The  defendants,  no  doubt,  were  entitled  to  and  bound 
to  make  and  maintain  the  highway  fit  for  the  public  travel, 
and  for  that  purpose  to  drain  it,  if  drainage  were  re- 
quired. 

In  the  execution  of  such  work  they  must,  however,  so 
use  their  own  property  as  not  to  injure  that  of  their 
neighbour.  I  cannot  conceive  what  right  they  can  have  to 
drain  all  the  surface  waters  of  the  township,  or  of  any  par- 
ticular area,  up  against  the  land  of  another,  and  to  drown 
it  in  part  or  altogether,  to  the  destruction  of  his  farm, 
although  they  may  have  done  their  work  in  the  most  skil- 
ful and  scientific  manner,  and  although  it  may  have  been 
absolutely  necessary  to  drain  in  this  manner  for  the  making 
of  a  good  road. 

If,  instead  of  flooding  the  land  with  water,  the  defend- 
ants had  formed  an  embankment  of  such  a  height  that  the 
earth  rolled  down  on  to  an  adjoining  property  and  covered 
the  house  and  outbuildings,  they  surely  could  not  justify 
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the  injury  done  by  proving  the  work  was  skilfully  done, 
and  that  it  was  necessary  the  base  of  the  embankment 
should  extend  on  to  the  adjoining  land,  and  should  do  all 
the  injury  complained  of,  in  order  to  raise  the  road  to  its 
proper  height,  and  to  give  it  width  enough  on  the  top  as  a 
highway.  The  proprietor  might  well  say  he  had  rights  as 
well  as  the  public ;  and  there  was  no  law  which  justified 
the  defendants  in  drowning  his  land  or  covering  it  up,  or  in 
carrying  off  his  lumber,  stone  or  soil  (unless  by  Act  of 
Parliament)  for  the  good  of  the  public.  If  the  defendants 
could  do  this,  where  would  they  stop  ?  They  might  as  well 
pull  his  house  down  because  they  wanted  the  materials  it 
was  built  of  for  repairing  the  road ;  and  they  might  as  well 
do  this  as  flood  it  with  water  or  bury  it  in  an  embank- 
ment; and  they  might  as  well  drive  off  his  horses,  waggons, 
and  oxen,  to  put  to  labour  on  the  road  for  the  good  of  the 
public. 

There  can  be  no  such  rule  or  law  as  this.  The  mention 
of  it  is  sufficient  to  defeat  the  pretension. 
^  Every  person  is  at  liberty  to  use  his  own  land  for  any 
purpose  for  which  it  may,  in  the  ordinary  course  of  enjoy- 
ment, be  used,  and  if  damage  result  therefrom  to  any 
adjoining  owner,  there  is  no  remedy. 

In  Smith  v.  Kenrick,  7  C.  B.  515,  it  was  held  that  a 
coal  mine  owner  who  worked  on  an  upper  level,  was  at 
liberty  to  remove  all  his  coal  to  the  boundary  of  his  own 
land,  and  if  the  natural  flow  of  the  water  from  his  mine 
did  damage  to  an  adjoining  owner  who  worked  on  a  lower 
level,  he  was  not  liable,  for  it  was  the  duty  of  the  owner 
working  on  the  lower  level  to  guard  against  the  flow  of  the 
v/ater  upon  him  by  banking  or  otherwise. 

In  Baird  v.  Williamson,  15  C.  B.  N.  S.  376,  one  mine 
owner  pumped  the  water  from  his  mine,  which  afterwards 
flowed  into  the  mine  of  an  adjoining  owner  :  Held,  he  had 
no  right,  by  pumping  or  otherwise,  to  be  an  active  agent  in 
sending  water  from  his  mine  into  an  adjoining  mine,  but 
he  would  not  be  liable  for  the  water  that  flowed  by  gravi- 
tation into  the  adjoining  mine.  Erie,  J.,  said,  "  The  defends. 
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ants,  as  occupiers  of  the  higher  mine,  have  no  right  to  be 
active  agents  in  sendino^  water  into  the  lower  mine.  The 
plaintiffs,  as  occupiers  of  the  lower  mine,  are  subject  to  no 
servitude  of  receiving  water  conducted  by  man  from  the 
higher  mine.  Each  mine  owner  has  all  rights  of  property 
in  his  mine,  and,  among  them,  the  right  to  get  all  minerals 
therefrom,  provided  he  works  with  skill  and  in  the  usual 
manner.  And  if,  while  the  occupier  of  a  higher  mine  exer- 
cises that  right,  nature  causes  water  to  flow  to  a  lower 
mine,  he  is  not  responsible  for  this  operation  of  nature.  If 
the  owner  of  the  lower  mine  intends  to  guard  against  this 
operation,  he  must  have  a  barrier  at  the  upper  part  of  his 
mine,  to  bay  back  the  water  of  his  higher  neighbour.  The 
law  imposing  these  regulations  for  the  enjoyment  of  some- 
what conflicting  interests,  does  not  authorize  the  occupier 
of  the  higher  mine  to  interfere  with  the  gravitation  of  the 
water,  so  as  to  make  it  more  injurious  to  the  lower  mine 
or  advantageous  to  himself" 

It  was  also  held  thai,  water  which  naturally  flowed  from 
a  level  into  plaintiff's  mine  could  not  be  increased  by 
water  being  artificially  raised  to  it  from  a  lower  level,  and 
sent  into  the  plaintiff's  mine,  and  that  the  defendant  was 
answerable  for  the  increased  body  of  water  so  sent  into  his 
mine. 

See  also  the  case  of  Rylands  v.  Fletcher,  L.  R.  1  Ex. 
265,  and  L.  K  3  H.  L.  330. 

In  this  case  the  defendants  would  be  at  perfect  liberty 
to  turnpike  their  road,  and  any  water  falling  from  the 
'road  by  reason  of  the  new  shape  given  to  it,  on  the  plain- 
tiff's land,  they  would  not  be  answerable  for ;  he  would 
have  to  guard  against  it  by  embankment  or  otherwise. 

But  that  is  wholly  different  from  what  has  been  done 
here.  The  defendants  have  opened  a  continuous  drain,  of 
a  mile  at  least,  up  to  the  plaintiff's  land,  by  means  of 
which  the  surface  water  of  a  very  great  area  is  cast  upon 
his  land.  His  land  is  subject  to  no  such  servitude,  and 
this  is  done  by  the  works  of  the  defendants. 

I  think  these  acts  afford  a  just  cause  of  action  without 
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alleging  negligence.  But  as  the  parties  have  agreed  that 
negligence  shall  be  considered  as  laid,  and  an  amendment 
must  of  course  be  made  to  that  effect,  the  case  is  quite  as 
strong,  if  not  stronger,  against  defendants ;  for  there  was 
evidence  given  to  shew  that  this  damage  to  the  plaintiff 
could  well  have  been  avoided. 

In  either  view  of  the  case  I  think  the  plaintiff  has  main- 
tained his  action  in  law,  and  by  evidence.  There  might 
have  been  a  question  as  to  the  amount  of  damages.  The 
sum  of  $400  is  certainly  large,  when  the  x^laintiff  himself  es- 
timated them  at  only  $10,  or  at  not  so  much  as  that  sum. 
The  work  was  done  many  years  ago,  and  the  plaintiff 
made  no  complaint  of  the  injury  alleged  to  have  been 
done  to  him  ;  and  he  was  himself  pathmaster  for  part  of 
that  time.  His  petition  to  the  Council  shews,  I  think,  that  he 
was  not  then  a  complainant.  I  think  the  damages  under  these 
circumstances  very  large  and  unreasonable,  and  that  a  new 
trial  should  have  been  granted  if  it  had  been  asked  for  by 
the  defendants  on  that  ground.  The  verdict  was  not, 
however,  moved  against  in  respect  of  the  damages. 

In  other  respects  the  finding  of  the  jury,  and  the  direc- 
tion of  the  learned  Chief  Justice,  were  quite  correct. 

In  my  opinion  the  rule  should  be  discharged. 

Morrison,  J. — I  concur  in  my  brother  Wilson's  judg- 
ment, and  I  do  so  with  great  hesitation ;  but  I  cannot  see 
my  way  to  a  more  satisfactory  conclusion. 


Rule  discharged. 
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Chambers  v.  Dollar  and  Stevenson. 

Jadgmeyits — Registration  of— Sheriff     sale — Defects  in  process — Judgment  on 
plea  of  not  possessed — Estoppel. 

C.  owning  the  land  conve3'ed  to  T.  in  1848.  Whether  this  deed  was 
registered  or  not  did  not  appear,  but  if  not  the  title  was  unregistered. 
A  judgment  against  T.  was  registered  in  May,  1848,  and  under  an 
execution  upon  it  the  lands  were  sold  in  1854.  T.  in  September,  1848, 
conveyed  the  land  to  P.,  under  whom  plaintiff  claimed.  Held,  that  the 
sale  defeated  the  conveyance  to  P.,  made  after  the  judgment  had  been 
registered. 

The  defendant  in  ejectment  claimed  under  Ihe  sheriff's  sale.  It  appeared 
that  aji.fa.  was  returned  lands  on  hand,  and  a  ven.  ex.  issued,  to 
which  there  was  a  return  of  lands  sold  for  £41,  and  no  further  lands  5 
but  this  last  part  was  of  no-eflfect,  there  being  no  fi.  fa.  residue.  An 
alias  ven.  ex,  then  issued,  instead  of  an  alias  ji.  fa.,  and  under  this 
the  land  in  question  was  taken  and  sold.  Semble,  that  such  sale  could 
not  be  supported. 

It  appeared,  however,  that  the  purchaser  had  sued  the  present  plaintiff 
in  trespass,  and  obtained  a  verdict  and  judgment  on  a  plea  that  the 
land  was  not  his,  the  purchaser's.  Held,  the  Court  being  left  to  draw 
inferences  of  fact,  that  though  the  freehold  on  such  plea  was  not 
necessarily  in  issue,  yet  in  the  absence  of  proof  to  the  contrary  it 
might  be  assumed  to  have  been,  and  the  plaintiff  in  this  suit  was 
therefore  estopped  by  the  judgment. 

The  ven.  ex.  recited  a  seizure  of  goods  under  a  Ji.  fa.  lands,  and  com- 
manded the  sheriff  to  sell  lands.  Held,  clearly  amendable. 

Ejectment  for  the  east  half  of  lot  22,  in  the  5th  con- 
cession of  Fredericksburo'h. 

The  plaintiff  claimed  title — 1.  By  patent  from  the  Crown 
to  Darins  Dunham,  and  by  deeds  from  E.  F.  Dunham,  the 
heir-at-law  of  Darius,  to  James  Chamberlain,  from  Cham- 
berlain to  Timothy  Chambers,  and  from  Timothy  Chambers 
to  the  plaintiff ;  2.  By  deed  from  Timothy  Chambers  to 
Philip  Chambers,  and  from  Philip  Chambers  to  the  plaintiff; 
3.  By  deed  from  James  Chamberlain  to  Philip  Chambers, 
and  from  Philip  Chambers  to  the  plaintiff. 

The  defendant  Dollar  denied  the  plaintiff's  title,  and 
claimed  title  in  himself  as  tenant  of  the  land  to  his  co- 
defendant,  the  Honorable  John  Stevenson.  Stevenson 
also  denied  the  plaintiff's  title,  and  claimed  title  in  himself 
by  a  deed  from  Homer  Spencer  and  Eliza  Spencer,  his 
wife,  to  him. 
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The  cause  was  tried  at  the  last  Fall  Assizes  at  Picton, 
before  Morrison,  J. 

The  evidence  shewed  that  by  Patent,  dated  5th  Novem- 
ber, 1803,  the  whole  lot  was  granted  to  Darius  Dunham. 

Enoch  F.  Dunham  conveyed  to  James  Chamberlain  the 
east  half,  by  deed  dated  25th  March,  1844,  registered  8th 
March,  1866.  James  Chamberlain  conveyed  the  same  half 
to  Philip  Chambers,  by  deed  dated  7th  February,  1866, 
registered  7th  April,  1866.  Philip  Chambers,  on  the  1st 
July,  1869,  conveyed  to  Obadiah  Chambers,  the  plaintiff. 

Chamberlain  said  he  was  in  possesion  of  the  land  for  a 
time,  he  did  not  say  for  how  long ;  he  was  so  in  1848 ;  he 
was  put  out  of  possession  at  the  instance  of  defendant 
Stevenson  by  the  sheriff ;  he  gave  a  deed  to  Timothy 
Chambers  and  got  a  bond  back,  by  which  Chambers  was 
to  re-convey  the  land  on  payment  by  Chamberlain  of  a 
certain  sum  of  money.  He,  the  witness,  afterwards  sold 
out  all  his  claim  to  Philip  Chambers. 

Timothy  Chambers  said  he  made  a  deed  to  Philip 
Chambers  of  the  east  half  of  the  lot,  dated  12th  September, 
1848,  registered  3rd  November,  1848 ;  he  had  before  that 
sold  the  land  to  Obadiah  Chambers. 

For  defendants  an  exemplification  of  judgment  was  put 
in,  shewing  a  recovery  by  defendant  Stevenson  against 
William  Chambers,  Obadiah  Chambers  (the  plaintiff  in  the 
present  ejectment  suit),  Timothy  Chambers  (who  conveyed 
to  plaintiff  Obadiah),  and  Thomas  Chambers,  in  an  action 
of  trespass  to  the  land  in  question,  therein  alleged  to  be 
the  land  of  Stevenson.  The  defendants  pleaded  not  guilty, 
that  the  land  was  not  the  plaintiff's  as  alleged,  and  leave  and 
license,  on  which  issues  were  joined.  The  jury  found  that 
the  defendants  in  that  action  were  guilty  as  alleged,  ''that 
the  land  was  the  plaintiff's  as  alleged  in  his  declaration," 
and  that  the  defendants  did  the  acts  without  the  leave 
and  license  of  Stevenson  ;  and  they  assessed  the  damages 
against  defendants  at  £7  10s. 

The  action  was  commenced  on  the  18th  of  January, 
1862,  and  judgment  was  entered  on  the  verdict  aforesaid 
on  the  5th  of  June  thereafter. 
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An  exemplification  of  judgment  was  put  in  as  entered 
in  May,  1848,  shewing  a  recovery  by  James  Fraser  against 
Timothy  Chambers  on  the  common  counts  in  assumpsit, 
on  the  confession  of  the  defendant,  to  the  amount  of 
£604  12s.  Scl 

The  roll  set  out  the  award  of  a  fi.  fa.  against  goods 
directed  to  the  sheriff  of  the  then  Midland  District,  and 
the  sheriff's  return  of  no  goods  thereto;  and  of  a  Ji.  fa. 
against  lands,  and  the  sheriff's  return  thereto  of  having 
levied  on  lands  which  remained  in  his  hands  unsold  for 
want  of  buyers ;  and  of  a  venditioni  exponas,  and  the 
sheriff's  return  thereto  that  he  had  sold  the  lands  which 
were  in  his  hands  for  the  sum  of  £41,  which  sum  he  had 
paid  over  to  the  plaintiff's  attorney,  and  that  the  defendant 
had  no  other  lands  in  his  united  counties  whereof  he  could 
make  the  residue  of  the  damages,  or  any  part  thereof ; 
and  of  an  alias  venditioni  exponas,  to  which  no  return 
was  entered  on  the  roll. 

The  above  judgment  of  Fraser  against  Timothy  Chambers 
was  registered  in  the  County  Registry  Office  on  the  13th 
of  May,  1848. 

The  alias  venditioni  exponas  was  put  in,  tested  4th 
October,  1853.  It  recited  the  return  of  the  fi.  fa.  against 
lands,  returned  goods  on  hand  for  want  of  buyers,  and  it 
directed  the  sheriff,  as  before  he  was  commanded,  to  sell 
the  lands  of  defendant  before  taken  for  the  best  price  that 
could  be  gotten  for  the  same. 

The  sheriff's  deed  was  put  in,  dated  16th  March,  1854. 
It  recited  a  venditioni  exponas,  tested  4th  October,  1853,  . 
and  that  by  virtue  of  it  the  sheriff  had  seized  the  land 
of  Timothy  Chambers,  being  the  east  half  of  lot  22 
in  the  5th  concession  of  Fredericksburgh,  aud  that  the 
land  was  sold  by  the  sheriff  to  Homer  Spencer  for  £25,  he 
being  the  highest  bidder ;  and  the  sheriff  conveyed  to  the 
purchaser,  his  heirs  and  assigns,  aU  the  estate,  fee,  of 
Timothy  Chambers  in  the  land.  Registered  13th  April, 
1861. 

A  deed  was  then  proved  from  Homer  Spencer  and  wife 
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to  defendant  Stevenson,  dated  10th  August,  1858,  registered 
27th  March,  1862,  of  the  east  half  of  the  lot. 

Timoth}^  Chambers  was  recalled  by  the  plaintiff.  He 
said  he  paid  £200  of  Fraser's  debt  to  him,  and  the  balance 
to  Forsyth  ;  that  he  had  paid  it  in  full,  and  he  never  knew 
of  the  sheriff  selling  his  land  for  Fraser's  debt  till  long 
after  it  had  been  sold. 

On  this  evidence  the  learned  Judge  directed  a  verdict 
to  be  entered  for  the  plaintiff,  with  leave  to  defendants  to 
move  to  enter  a  verdict  for  them  if  the  Court  should  be  of 
opinion,  on  the  whole  case,  that  the  plaintiff  was  not 
entitled  to  recover,  the  Court  to  be  at  liberty  to  draw  the 
like  inferences  of  fact  from  the  evidence  as  a  jury. 

In  Michaelmas  Term  last  Osier  obtained  a  rule  calling 
on  the  plaintiff  to  shew  cause  why  the  verdict  rendered 
should  not  be  set  aside  and  a  verdict  entered  for  defendants 
pursuant  to  leave  reserved. 

Wallbridge,  Q.  C,  shewed  cause.  Defendant  claims 
under  the  title  of  Timothy,  by  reason  of  the  sale  that  was 
made  by  the  sheriff* of  his  interest  under  Fraser's  judgment. 
That  judgment  was  registered  on  the  13th  of  May,  1848, 
and  so  before  Timothy  conveyed  to  Philip  on  the  12th 
of  September,  1848,  which  deed  was  registered  on  the  8rd 
of  November,  1848. 

The  sheriff's  deed  made  on  the  16th  March,  1854,  had 
no  relation  back  to  the  registration  of  the  judgment  unless 
on  a  bill  filed  in  Chancery  to  have  the  judgment  declared 
to  be  a  lien  on  the  land  :  Thirkell  v.  Patterson,  18  U.  C.  R. 
'  75  ;  Wales  v.  Bullock,  10  C.  P.  155. 

The  deed  from  Chamberlain  to  Philip  has  priority  over 
the  deed  from  Chamberlain  to  Timothy,  beciause  Phillip's 
deed  was  first  registered,  and  the  judgment,  which  was 
registered  under  the  9  Vic.  ch.  34,  should  have  been  regis- 
tered anew  under  the  13  &;  14  Vic.  ch.  63,  to  give  the 
sheriff's  sale  relation  to  the  registration  of  the  judgment. 

It  was  not  proved  how  Timothy  got  a  title  to  the  land, 
and  the  plaintiff  proved  a  title  complete  in  himself  without 
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regard  to  Timothy  at  all.  The  sheriff's  deed  recites  a 
venditioni  exjponaSy  and  not  a  ii.  fa.  against  lands.  There 
was  no  proof  that  the  sheriff  had  a  fi.  fa.  against  lands  in 
his  hands  for  a  year :  Roe  v.  McNeill,  18  C.  P.  189,  193. 
The  venditioni  exponas  put  in  recites  that  a  fi.  fa.  had 
issued  against  lands,  and  that '  the  sheriff  had  returned 
under  it  that  he  had  seized  the  goods  of  Timothy  Chambers, 
and  that  the  sfoods  remained  in  his  hands  unsold  for  want 
of  buyers.  There  was  no  authority  therefore  to  sell  the 
lands  of  Timothy  Chambers.  No  objection  can  be  taken 
to  the  deed  made  by  Enoch  F.  Dunham  to  Chamberlain 
being  a  quit  claim  or  release  only,  for  Chamberlain  was 
then  in  possession  of  the  land. 

Moss  supported  the  rule.  Timothy  Chambers  proved 
that  he  had  a  deed  from  Chamberlain  before  Chamberlain 
made  the  deed  to  Philip,  and  it  is  clear  he  had  not  con- 
veyed the  land  when  the  judgment  was  registered.  The 
judgment  was  registered  under  the  9  Vic.  ch.  34.  Doe  dem. 
Dougall  v.  Fanning,  8  U.  C.  R.  166  ;  Doe  dem.  Dempsey 
V.  Boulton,  9  U.  C.  P..  532,  and  the  Statute  and  cases 
referred  to,  shew  that  the  land  was  bound  by  the  regis- 
tration of  the  judgment. 

The  cases  cited  for  the  plaintiff  were  decisions  under  a 
different  Statute,  13  &;  14  Vic.  ch.  63,  and  have  not  been 
acquiesced  in  :  Bank  of  Montreal  v.  Thompson,  in  Chancery 
and  in  Appeal,  9  Grant  51,  3  E.  &  A.  239.  As  to  the  sheriff's 
deed  not  reciting  the  fi.  fa.  against  lands,  Roe  v.  McNeill, 
14  C.  P.  424,  is  an  answer  to  the  objection.  The  judgment 
roll  recites  the  writs  against  goods  and  against  lands,  and 
it  is  evident  from  the  roll  that  the  sheriff  received  the  proper 
writs,  and  that  he  had  them  the  proper  time  in  his  hands, 
and  all  this  ought  to  be  presumed  as  well  in  the  case  of  a 
public  officer.  The  plaintiff,  besides,  is  estopped  from  dis- 
puting the  title  of  Stevenson,  because  in  the  action  which 
Stevenson  brought  against  him  and  others,  Stevenson 
recovered  on  a  plea  of  title  which  was  raised  by  the 
present  plaintiff:  Jones  v.  Chapman,  2  Ex.  803;  Cammell 
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V.  SeAvell,  3  H.  &  N.  617;  ^^ikinson  v.  Kirhy,  15  C.  B.  430; 
Doe  V.  Euddart,  2  Cr.  M.  &  R.  316  ;  Doe  v.  Challis,  17  Q. 
B.  166.  The  deed  to  Chamberlain  was  inoperative  because 
it  is  a  mere  release  :  Acre  v.  Livingstone,  26  U.  C.  R.  282. 

Wilson,  J. — As  both  parties  claim  under  James  Cham- 
berlain, it  will  not  be  necessary  to  say  what  effect  a  mere 
release  or  quit  claim  made  by  Enoch  F.  Dunham  to  him 
would  have  had,  assuming  him  to  have  been  a  mere 
trespasser  or  tenant  at  sufferance  on  the  land,  or  a  mere 
vendee  not  before  on  the  land  at  all.  The  case  of  Acre  v. 
Livingstone,  26  U.  C.  R.  282,  stands  quite  unaffected  by 
anything  we  say  or  do,  because  a  release  may,  under  the 
strictest  law,  pass  a  good  title  to  the  releasee  if  he  be 
in  by  disseisin,  or  if  he  be  in  possession  in  such  a  manner 
that  the  owner  may  treat  him  as  a  disseisor  at  his  election. 

And  as  we  have  power  to  draw  inferences  of  fact,  it  will 
not  be  a  very  violent  presumption  if  we  hold  that  a  deed 
which  both  the  parties  have  for  twenty-five  years  treated 
as  a  valid  title,  and  under  which  both  of  them  in  fact 
claim,  is  a  valid  deed,  and  of  course  that  it  was  made 
under  such  circumstances  as  constituted  it  at  the  time 
between  Chamberlain  and  his  releasor  an  operative  and 
efiectual  conveyance  in  law. 

Then  it  appears  that  Chamberlain  made  a  deed  to 
Timothy  Chambers  in  or  about  1848,  as  I  make  out,  which 
was  in  effect  a  mortgage,  as  Timothy  gave  back  to  Cham- 
berlain a  bond  for  the  re-conveyance  of  the  land  on 
payment  by  Chamberlain  of  some  amount  of  money  not 
specified. 

This  deed  to  Timothy  was  not  registered,  so  far  as  the 
evidence  shews.  Whether  it  was  so  in  fact  we  are  not 
informed.  It  may  be  it  was,  for  the  judgment  of  Fraser 
against  Timothy  was  registered  on  the  13th  of  May,  1848, 
and  it  may  have  been  registered  for  the  purpose  of  binding 
the  land  which  was  registered  in  his  name. 

However  that  may  be,  the  first  registration  we  know 
anything  of  is  this  judgment  of  Fraser  against  Timothy, 
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and  whether  the  land  was  then  registered  in  Timothy's 
name  is  of  no  consequence.  The  deed  to  Chamberlain  was 
not  registered  till  March,  1866.  So  when  the  judgment 
against  Timothy  was  registered  in  May,  1848,  the  title 
which  he  had  then  was  still  an  unregistered  title,  or  his 
deed  from  Chamberlain  was  the  first  registration. 

There  was  no  object  then,  so  far  as  the  question  of 
registration  is  concerned,  in  procuring  another  deed  from 
Chamberlain,  as  his  deed  gave  no  registered  connection. 
Timothy  was  the  one  who  first  registered,  and  then  the 
judgment  attached  before  any  other  registration  was  made; 
or  if  Timothy  did  not  register,  then  down  to  the  time 
when  the  judgment  was  registered  the  title  to  this  land 
was  still  an  unregistered  title,  and  the  judgment  equally 
attached  upon  it. 

The  registration  under  9  Vic.  ch.  34,  according  to 
the  cases  referred  to  of  Doe  clem.  Dougall  v.  Fanning, 
8  U.  C.  R.  166,  and  Doe  dem.  Dempsey  v.  Boidton,  9  U.  C. 
R.  532,  bound  the  lands  of  the  debtor,  and  held  them  so 
bound  for  the  purposes  of  satisfaction  of  the  debt  by 
execution.  The  lands  were  afterwards  sold  by  execution 
under  the  judgment.  Why  therefore  should  not  the  sale, 
if  regularly  made,  be  held  to  have  constituted  a  good  title, 
and  to  have  defeated  the  conveyances  made  after  registra- 
tion of  the  judgment  ? 

I  see  no  reason  why  the  title  derived  under  the  registered 
judgment  should  not  be  a  good  one. 

As  the  registration  was  not  made  under  the  13  &  14 
Vic.  ch.  63,  the  question  does  not  arise  whether  the  lands 
were  bound  at  law,  or  only  chargeable  in  equity. 

The  only  objection  taken  by  the  plaintiff's  counsel 
against  the  regularity  of  the  sheriff's  title  is,  that  the  alias 
venditioni  exponas  recites  a  seizure  of  goods  under  a  ji.  fa. 
against  lands,  and  then  the  command  is  to  sell  the  lands. 

I  have  no  doubt  an  amendment  might  be  made  to  adapt 
the  writ  to  the  facts. 

I  think,  however,  there  seems  to  be  some  serious  irregu- 
larity in  the  executions. 
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The  fi.  fa.  against  goods  was  returned  no  goods.  The 
ji.  fa.  against  lands  was  returned  lands  on  hand  for  want 
of  buyers.  A  venditioni  exponas  issued  to  sell  the  lands 
on  hand.  The  return  was  that  the  lands  were  sold  for  £41 
and  money  paid  over.  The  other  part  of  the  return,  that 
the  debtor  had  no  other  lands,  was  of  no  effect  if  there  was 
no  fi.  fa.  for  the  residue,  which  there  does  not  seem  to  have 
been. 

The  next  process  after  this  should  have  been  an  alias  fi. 
fa.  against  lands,  if  the  debtor  had  still  more  lands  to 
reach.  But  instead  of  this  an  alias  venditioni  exponas 
appears  to  have  issued,  when  the  lands  before  taken 
had  been  sold  under  the  original  venditioni,  and  under  this 
alias  venditioni  exponas  the  land  in  question  appears  to 
have  been  taken  and  sold. 

This  land  was  not  the  land  sold  under  the  original 
venditioni,  because  that  was  sold  for  £41.  This  land  was 
sold  for  £25. 

Against  these  defects  there  might  have  been  no  relief. 

But  here  the  title  of  estoppel  applies.  I  do  not  say  that 
under  the  plea  of  not  possessed  the  plaintiff  must  neces- 
sarily lose  his  freehold.  The  freehold  under  that  issue 
was  not  necessarily  in  issue.  Any  title  better  in  degree 
than  the  one  made  on  the  opposite  side  would  suffice  to 
defeat  it  or  sustain  it,  as  the  case  might  be,  for  plaintiff  or 
defendant.  But  until  it  is  shewn  that  a  lesser  estate  than 
the  freehold  was  alone  in  question,  it  is  not  too  much  to 
assume  that  it  was  the  higher  title  which  was  in  litigation. 

No  such  evidence  was  given  by  this  plaintiff,  and  pro- 
bably because  he  could  not  have  given  it,  for  no  doubt 
the  defendant  Stevenson  depended  in  that  action  as 
plaintiff  on  the  same  title,  asserting  and  claiming  the 
freehold  as  against  the  defendants  whom  he  had  sued  as 
trespassers. 

In  this  way  it  appears  to  me  he  is  able  to  avoid  the 
embarrassment  which  the  defective  and  irregular  process 
and  proceedings  under  them  must  probably  have  occasioned. 

If  the  evidence  of  Chamberlain  be  correct,  the  title  which 
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Timothy  acquired  was  never  more  than  a  mortgage. 
Chamberlain  conveyed  his  rights  to  Philip,  and  he  to  this 
plaintiff.  So  that,  if  this  be  the  case,  the  plaintiff  is  the 
person  now  entitled  to  the  equity  of  redemption,  if  that 
right  can,  under  the  circumstances,  be  enforced  against  the 
defendant  Stevenson  as  owner  of  the  mortgagee's  interest. 

The  title  by  estoppel,  which  operates  in  Stevenson's 
favour,  requires  that  we  should  make  the  rule  absolute  to 
enter  the  verdict  for  defendants  on  the  leave  reserved. 

Rale  absolute. 


The  Corporation  of  the  Town  of  Brantford  v.  The 
Buffalo  and  Lake  Huron  R.  W.  Co. 

Buffalo  and  Lake  Huron  and  Grand  Trunk  Railway  Companies — Agreement 
beiioeen — Construction — 29-30  Vic,  ch.  92. 

The  Buffalo  and  Lake  Huron  R.  W.  Co.,  being  liable  upon  certain  bonds 
secured  by  mortgage,  entered  into  agreement  with  the  Grand  Trunk 
R.  W.  Co.,  confirmed  by  29-30  Vic,  ch.  92,  by  which  the  latter 
Company  was  to  undertake  the  working  of  their  railway,  the  net 
receipts  of  the  two  Companies  to  be  divided  between  them  in  specified 
proportions.  One  clause  of  this  agreement  provided  that  as  between 
the  Buffalo  and  Lake  Huron  Co.  and  the  holders  of  these  securities, 
the  interest  on  such  securities  should  be  a  first  charge  on  the  pro- 
portion of  net  receipts  payable  to  that  Company,  and  so  long  as  such 
proportion  was  duly  paid  to  the  Company  none  of  the  holders  should 
exercise  any  of  their  powers  or  rights  against  the  property  or  effects 
of  the  Company,  except  their  proportion  of  net  receipts,  but  those 
powers  and  rights  should  be  suspended.  By  another  clause  the  agree- 
ment was  declared  to  be  subject  and  without  prejudice  to  the  securities, 
rights,  and  interest  of  the  bond  creditors  of  the  Company. 

Held,  assuming  that  the  right  to  sue  on  the  bonds  was  included  in  the 
powers  and  rights  mentioned,  that  the  effect  of  the  agreement  was 
not  to  suspend  such  right  so  as  to  be  pleadable  in  bar  to  an  action, 
though  it  might  give  a  right  of  action  for  the  damages  sustained  by 
suing  in  breach  of  it,  or  afford  ground  in  equity  to  restrain  the 
plaintiffs  from  enforcing  the  judgment. 

Held,  also,  that  the  effect  of  19  Vic,  ch.  21,  was  to  make  defendants 
liable  upon  the  bonds  given  by  the  Buffalo,  Brantford,  and  Goderich 
R.  W.  Co.  as  if  originally  given  by  defendants. 

QucBre,  as  to  the  meaning  of  the  proviso  to  sec.  1  of  29-30  Vic,  ch.  92, 
confirming  the  agreement. 

Declaration — For  that  whereas  heretofore  certain  per- 
sons having  associated  themselves  together  for  the  purpose 
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of  constructing  a  certain  railroad,  did,  under  the  provisions 
of  certain  Acts  of  the  late  Province  of  Canada  then  in  force, 
become  a  body  corporate  by  the  name  and  style  of  The 
Brantford  and  Buffalo  Joint  Stock  Railway  Company; 
and  whereas,  by  an  Act  of  the  late  Province  of  Canada, 
passed  in  the  session  held  in  the  sixteenth  year  of  Her 
Majesty's  reign,  chapter  45,  it  was  enacted  that  the  incor- 
porated Company  last  mentioned  should,  from  and  after 
the  passing  of  the  said  Act,  be  a  body  corporate  by  the 
name  and  style  of  The  Buffalo,  Brantford  and  Goderich 
Railway  Company,  with  certain  powers,  including  the 
power  to  make  bonds  such  as  hereinafter  mentioned  ;  and 
it  was  in  and  by  the  said  Act  declared  that  all  bonds 
which  should  at  any  time  thereafter  be  issued  by  the 
said  B.  B.  &  G.  R.  W.  Co.,  payable  to  bearer,  under  the 
provisions  of  the  then  Railway  Clauses  Consolidation  Act, 
should  be  assignable  at  law  by  delivery,  and  might  be 
sued  on  and  enforced  by  the  respective  bearers  and  owners 
for  the  time  being  in  their  own  names.  And  whereas, 
under  provisions  of  the  said  Railway  Clauses  Consoli- 
dation Act,  the  B.  B.  &  G.  R.  W.  Co.,  heretofore,  and  before 
the  passing  of  the  Act  of  Parliament  next  hereinafter 
mentioned,  by  their  bond,  sealed  with  their  corporate  seal, 
and  bearing  date  the  first  day  of  June,  A.  D.  1854, 
acknowledged  themselves  to  be  indebted  to  James  Kerby, 
or  bearer,  in  the  sum  of  £200  of  lawful  money  of  Great 
Britain,  equal  in  value  to  the  sum  of  $937.34  of  lawful 
money  of  the  present  Dominion  of  Canada,  which  sum 
they,  the  said  B.  B.  &  G.  R.  W.  Co.,  by  the  said  bond, 
promised  to  pay  to  the  said  James  Kerby,  or  to  the  holder 
thereof,  at  the  banking  house  of  Messrs.  Masterman  &;  Co., 
of  London,  England,  on  the  first  day  of  June,  A.  D.  1874, 
and  to  pay  interest  thereon  at  the  rate  of  six  per  centum 
per  annum  on  the  first  days  of  December  and  June  in 
each  year,  011  the  presentation  and  delivery  of  coupons 
to  the  said  bond  annexed,  at  the  banking  house,  which 
said  bond  was  secured  by  mortgage  as  in  said  bond  ex- 
pressed.   And  whereas  the  said  last  mentioned  bond,  after 
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the  makiDg  and  delivery  thereof  to  the  said  James  Kerby, 
was  by  the  said. James  Kerby,  for  good  and  valuable 
consideration  in  that  behalf,  assigned  and  delivered  to 
the  plaintiffs,  who  then  became  and  still  are  the  lawful 
owners,  holders,  and  bearers  thereof,  and  entitled  to  sue  on 
and  enforce  the  same  in  their  own  names.  And  whereas, 
after  the  making  of  the  said  bond  and  delivery  thereof  to 
the  plaintiffs  as  aforesaid,  by  indenture  made  the  11th 
day  of  February,  A.  D.  1856,  and  made  between  the  said 
B.  B.  &  G.  R.  W.  Co.  of  the  first  part,  and  Robert  Hilaro 
Barlow,  for  and  on  behalf  of  certain  persons  intending  to 
become  incorporated  by  the  name  and  style  of  the  Buffalo 
and  Lake  Huron  Railway  Company,  the  said  B.  B.  &  G. 
R.  W.  Co.  did,  for  the  consideration  therein  expressed  and 
contained,  agree  to  convey  unto  the  said  Buffalo  and  Lake 
Huron  Railway  Company  the  line  of  railway  and  other 
premises  of  the  said  B.  B.  &  G.  R.  W.  Co.  And  in  and  by 
the  said  indentm^e  it  was  agreed  that  the  said  intended 
Company  should,  for  the  purpose  of  securing  the  bonds  of 
the  said  B.  B.  &  G.  R.  W.  Co.,  including  the  bond  now 
sued  upon,  be  legally  subject  to  and  chargeable  with  cer- 
tain mortgages  in  said  agreement  mentioned,  including 
the  mortgage  hereinbefore  mentioned,  and  that  from  and 
after  taking  possession  by  the  said  intended  Railway  Com- 
pany of  the  said  railway  and  other  premises  aforesaid,  the 
said  mortgages,  as  security  for  the  said  bonds,  including 
the  bond  now  sued  upon,  should  be  adopted  by  and  be 
deemed,  for  all  practicable  purposes,  to  be  mortgages  and 
bonds  made  and  given  by  the  said  intended  Company, 
who  should  be  bound  to  see  to  the  payment  of  the  interest 
of  such  bonds  and  to  the  discharge  of  the  principal  when 
due,  and  who  should  adopt  such  bonds  as  their  own  proper 
debts,  and  should  pay  the  interest  and  principal  thereof 
respectively  when  due.  And  whereas  the  said  intended 
Company  in  said  agreement  mentioned  was  afterwards, 
by  Act  of  the  late  Province  of  Canada,  passed  in  the 
session  held  in  the  nineteenth  year  of  Her  Majesty's 
reign,  chapter  21,  duly  incorporated  by  the  name  and  style 
77 — VOL.  XXIX,  U.C.R. 
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of  the  Buffalo  and  Lake  Huron  Railway  Company,  and 
the  said  last  recited  agreement  was  in  and  by  the  said 
Act  legalized  and  confirmed,  and  required  to  be  read  and 
construed  and  taken,  in  all  Courts  of  Law  and  Equity 
and  elsewhere,  as  if  the  same  had  been  made  between  the 
said  Buffalo  and  Lake  Huron  Railway  Company  and  the 
said  B.  B.  and  G.  R.  W.  Co.  after  the  incorporation  of  the 
said  Buffalo  and  Lake  HuronRailway  Company,  and  as 
if  both  Companies  had  been  legally  authorized  to  enter 
into  such  agreement.  And  it  was  in  and  by  the  Act  of 
Parliament  now  recited  declared  that  no  bond,  mortgage, 
or  issue  of  new  shares,  or  any  agreement  made  under 
the  said  Act,  or  anything  contained  in  the  said  Act,  should 
affect  or  impair  the  priority  of  the  provincial  claim  for 
any  provincial  loan  or  guarantee  given  to  the  said  B. 
B.  &  G.  R.  W.  Co.,  or  the  security  by  mortgage  bonds, 
including  the  bond  now  sued  upon,  then  held  by  any 
individual  or  body  corporate,  but  such  loan,  guarantee, 
or  mortgage  bond,  including  the  bond  now  sued  upon, 
should  become  obligatory  and  of  force,  according  to  the 
purport,  conditions,  and  tenor  thereof,  upon  the  said  Buffalo 
and  Lake  Huron  Railway  Company,  in  the  same  manner, 
and  with  the  same  force  and  effect  as  if  the  said  loan, 
guarantee,  or  mortgage  bonds,  including  the  bond  now 
sued  upon,  had  been  originally  made  and  executed  by  and 
in  the  name  of  the  said  Buffalo  and  Lake  Huron  Railway 
Company.  And  whereas  the  said  Buffalo  and  Lake  Huron 
Railway  Company,  who  are  the  defendants  in  this  action, 
being  so  incorporated,  afterwards  took  possession  of  the 
said  line  of  railway  and  the  premises  aforesaid,  and  adopted 
the  said  mortgages  and  bonds,  including  the  bond  now 
sued  on,  as  if  the  same  were  bonds  given  by  the  said 
Buffalo  and  Lake  Huron  Railway  Company,  and  thereby 
and  thenceforth  became  bound  to  see  to  the  payment 
of  the  interest  of  such  bonds,  and  to  pay  the  interest 
thereof  when  due,  in  the  same  manner  and  with  the  same 
force  and  effect  as  if  the  said  bonds  had  been  originally 
made  and  executed  by  and  in  the  name  of  the  defendants. 
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And  the  plaintiffs  aver  that  although  one  half-yearly 
payment  of  interest  on  the  said  bond,  in  the  aggregate 
amounting  to  the  sum  of  $29.20,  before  action  became  due 
to  the  plaintiffs  as  the  owners,  holders,  and  bearers  of  the 
said  bond,  and  although  the  coupons  in  respect  thereof 
were,  before  action,  duly  presented  and  delivered  at  the 
banking  house  in  the  said  bond  mentioned,  and  although 
all  conditions  were  performed,  and  all  things  happened, 
and  all  times  elapsed  necessary  to  entitle  the  plaintiffs  to 
the  said  payment  of  interest,  and  to  maintain  this  action 
in  respect  thereof,  yet  neither  the  said  B.  B.  &  G.  R.  W. 
Co.  nor  the  defendants  have  paid  the  said  interest,  or  any 
part  thereof. 

The  declaration  contained  62  other  similar  counts  upon 
so  many  other  bonds. 

The  64th  count  was  tlie  common  money  count. 

Third  plea,  to  the  first  63  counts — that  after  the  making 
of  the  bonds  in  the  said  several  counts  mentioned,  and 
before  the  commencement  of  this  suit,  an  Act  was  passed 
by  the  Parliament  of  the  then  Province  of  Canada,  en- 
titled, "An  Act  to  legalize  and  confirm  an  Agreement 
made  between  The  Grand  Trunk  Railway  Company  of 
Canada  and  the  Buffalo  and  Lake  Huron  Railway  Com- 
pany," and  which  Act,  after  the  passing  thereof,  was  duly 
accepted  by  a  majority  of  two-thirds  in  value  of  the 
bondholders  and  shareholders  of  the  G.  T.  R.  Co.,  present 
in  person  or  by  proxy,  and  voting  at  a  special  general 
meeting  called  in  the  usual  manner  for  that  purpose,  and 
by  a  majority  of  the  shareholders  of  the  Buffalo  and  Lake 
Huron  Railway  Company,  present  in  person  or  by  proxy, 
and  voting  at  a  special  or  general  meeting  of  the  said 
shareholders  called  for  that  purpose,  and  the  said  meetings 
respectively  were  called  and  held  before  the  first  day  of 
January  which  was  in  the  year  1867,  in  the  City  of  Lon- 
don, in  England,  and  the  said  acceptance  was  duly  certified 
in  the  manner  in  the  said  Act  mentioned,  and  the  said 
certificates  duly  filed  as  provided  by  the  said  Act :  that 
in  and  by  the  said  agreement  so  legaliijed,  and  which  is 
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set  out  in  the  schedule  to  the  said  Act,  and  which  in  and 
by  the  said  Act  is  made  part  thereof,  it  is  provided  that, 
as  between  the  Buffalo  and  Lake  Huron  Railway  Company 
on  the  one  hand,  and  the  holders  of  the  securities  specified 
in  the  schedule  to  the  said  agreement  on  the  other  hand, 
the  interest  payable  on  the  mortgage  debentures  and  the 
deferred  debentures  specified  therein,  according  to  their 
respective  rights  and  priorities  among  themselves,  shall 
be  the  first  charge  on  the  proportion  of  net  receipts  from 
time  to  time  payable  under  the  said  agreement  and  Statute 
to  the  said  defendants,  the  Buffalo  and  Lake  Huron  Rail- 
way Company,  and  that  so  long  as  that  proportion  of  the 
said  net  receipts  so  fixed  by  the  said  agreement  was  duly 
paid  to  the  defendants,  none  of  those  holders,  nor  the 
mortgagees  for  any  of  them,  shall  exercise  any  of  their 
powers  or  rights  against  the  undertaking,  railway  pro- 
perty, or  effects  of  the  Buffalo  and  Lake  Huron  Railway 
Company,  the  defendants,  except  their  said  proportion  of 
the  net  receipts,  but  that  those  powers  and  rights  should 
be  suspended.  And  the  defendants  say  that  the  bonds  in 
the  said  first  63  counts  of  the  declaration  mentioned  are, 
and  each  of  them  is,  part  of  the  securities  specified  in  the 
said  schedule  to  the  said  agreement,  and  were  and  are 
affected  by  and  included  in  the  said  provisions  of  said 
agreement  and  said  Act ;  and  the  defendants  further  say 
that  they,  the  defendants,  have  since  the  passing  of  the 
said  Act  always  received,  under  and  iti  pursuance  of  the 
said  agreement,  their  proportion  of  the  said  net  receipts 
from  time  to  time  payable  to  them,  the  defendants,  under 
and  as  provided  in  and  by  the  said  agreement,  and  that 
by  reason  thereof,  and  of  the  said  Statute  and  agreement, 
all  the  rights  of  the  said  plaintiffs  in  respect  of  the  said 
bonds  were,  before  and  at  the  time  of  the  commencement 
of  this  suit,  suspended,  except  in  so  far  as  their  claims 
were  reserved  upon  the  said  net  receipts  in  said  agreement 
mentioned,  and  that  the  plaintifts,  out  of  said  net  receipts, 
have,  since  the  passing  of  the  said  Act,  always  hitherto 
been  ]iaid  and  received  their  proportion  of  said  net  receipts^, 
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in  the  manner  and  to  the  extent  in  said  Act  and  agree- 
ment fixed  and  specified. 

Fourth  plea,  to  the  same  counts — that  after  the  passing 
of  the  Act  in  the  said  third  plea  mentioned,  and  after  the 
said  Act  had  been  sanctioned  as  in  the  said  third  plea 
mentioned,  and  after  the  said  agreement  in  the  last  plea 
mentioned  took  efiect  and  became  and  was  the  law  of  the 
land,  they,  the  defendants,  received  their  proportion  of 
the  net  receipts  payable  to  them  under  said  agreement, 
and  out  thereof  they,  the  defendants,  paid  or  caused  to 
be  paid  to  the  plaintiff's,  or  to  the  Government  of  the 
Province  of  Canada  on  behalf  of  the  plaintiffs,  a  sum  at 
least  sufficient  to  satisfy  all  claims  and  demands  which  the 
said  Government  of  Canada  made  since  the  passing  of 
said  Act  upon  the  plaintiffs,  under  the  83rd  chapter  of 
the  Consolidated  Statutes  of  Canada,  in  respect  of  the 
indebtedness  of  the  corporation  of  the  plaintiffs  to  the 
Province  of  Canada,  under  the  said  last  mentioned  Act, 
and  that  by  reason  thereof  the  rights  and  powers  of  the 
plaintiffs  upon  the  bonds  in  said  first  sixty-three  counts  of 
the  declaration  mentioned  are,  and  were  at  the  commence- 
ment of  this  suit,  suspended ;  and  the  defendants  further 
say,  that  the  sum  so  paid,  as  in  this  plea  mentioned,  was 
the  plaintiffs'  proportion  of  the  said  net  receipts  so  paid  to 
and  received  by  the  defendants  under  the  said  agreement 
first  above  mentioned. 

Plea  to  the  last  count — that  the  moneys  claimed  in  the 
last  count  are  claimed  in  respect  of  the  interest  upon  the 
said  bonds  in  the  first  sixty-three  counts  of  the  declaration 
mentioned,  and  not  otherwise  :  that  after  the  passing  of 
the  Act  in  the  third  and  fourth  pleas  to  the  said  first  sixty- 
three  counts  of  the  declaration  mentioned,  and  after  the 
same  was  accepted  and  became  the  law  of  the  land,  as  in 
those  pleas  set  out  and  mentioned,  and  after  and  while 
the  said  agreement  in  those  pleas  mentioned  had  taken 
effect  and  was  in  full  force  as  in  said  pleas  mentioned,  the 
defendants  received  their  proportion  of  the  net  receipts  in 
the  said  agreement  mentioned  and  fixed  as  payable  to 
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them,  and  out  thereof  they,  the  defendants,  paid  to  the 
plaintiffs,  or  to  the  Government  of  the  Province  of  Canada, 
and  to  the  Government  of  the  Dominion  of  Canada,  on 
behalf  of  the  plaintiffs,  a  sum  at  least  sufficient  to  satisfy 
all  claims  and  demands  of  the  said  Governments  respect- 
ively made  since  the  passing  of  the  said  Act  upon  the 
plaintiffs  under  the  83rd  chapter  of  the  Consolidated 
Statutes  of  Canada,  in  respect  of  the  indebtedness  of  the 
corporation  of  the  plaintiffs  to  the  Province  of  Canada 
under  the  said  last  mentioned  Act,  and  that  by  reason 
thereof,  and  of  the  premises,  the  rights  and  powers  of  the 
plaintiffs  upon  the  said  bonds,  and  iji  respect  of  the  said 
interest  thereon,  were,  at  the  commencement  of  this  suit, 
and  are,  suspended. 

Demurrer  to  the  declaration,  on  the  grounds  that  the 
remedy  by  personal  action  at  law  upon  the  said  bonds 
was  not  given  by  the  Statute  in  the  declaration  mentioned 
against  the  defendants,  but,  on  the  contrary,  by  the  41st 
section  of  the  said  Statute,  19  Vic,  ch.  21,  and  by  said 
Statute  generally,  the  right  of  the  j^laintiffs  to  such  per- 
sonal actions  is  restricted  to  the  Buffalo,  Brantford  and 
Goderich  Railway  Company,  or,  at  all  events,  is  not  given 
to  the  plaintiffs  against  these  defendants  :  that  by  the 
29-30  Vic,  ch.  92,  and  the  agreement  ,which  forms  the 
schedule  to  the  said  Act,  all  powers  and  rights  of  the 
plaintiffs  in  respect  of  the  bonds  sued  upon  in  this  cause 
were  suspended  so  long  as  the  proportion  of  the  net 
receipts  provided  for  in  the  said  agreement  was  paid : 
that  therefore  the  several  counts  should  have  stated  and 
alleged  that  default  had  taken  place  in  such  payment,  or 
such  facts  as  would  revive  their  cause  of  action  against 
the  defendants,  none  of  which  is  or  are  shewn :  that  the 
said  counts  do  not  shew  that  under  the  said  agreement 
and  Statute  the  defendants  did  not  pay  to  the  plaintiffs, 
or  to  the  Government  of  Canada,  a  sum  sufficient  to  satisfy 
at  least  the  claims  and  demands  made  by  the  Government 
of  the  Province  of  Canada  since  the  making  of  said  agree- 
ment, or  otherwise,  upon  the  plaintiffs,  under  the  said 
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83rd  chapter  of  the  Consolidated  Statutes  of  Canada,  in 
respect  of  the  indebtedness  of  the  plaintiffs  under  the 
said  Act  :  that  the  remedy  of  the  plaintiffs,  if  they  haA^e 
any,  is  in  equity,  in  order  to  enforce  their  lien  on  the 
said  proportion  of  the  said  net  receipts,  and  not  by  action 
at  law :  that  the  said  several  counts  of  the  declaration  do 
not,  nor  does  any  of  them,  shew  that  there  were  any  net 
receipts  payable  to  the  defendants  after  paying  as  in  the 
said  agreement  provided,  or  that  there  is  any  fund  or 
amount  payable  to  the  plaintiffs  upon  which  they  could 
or  can  enforce  any  lien  or  charge,  or  that,  if  there  were 
any,  such  default  had  before  the  commencement  of  this 
suit  been  madie  in  such  payment  :  that  all  these  several 
matters  should  have  been  stated  in  said  counts,  and  said 
last  mentioned  defaults  shewn,  to  sustain  the  action. 

Demurrer  to  the  pleas,  on  the  grounds  that  there  is 
nothing  contained  in  the  Act  in  the  plea  mentioned  which 
prevents  the  plaintiffs  maintaining  this  action  against  de- 
fendants :  that  the  powers  and  rights  of  any  of  the  plaintiffs 
suspended  by  the  Act  in  the  said  plea  mentioned,  do  not 
include  the  power  and  right  to  sue  the  defendants  on  the 
bonds  in  the  said  counts  mentioned  :  that  .even  if  the  powers 
and  right  to  the  defendants  on  said  bonds  were  suspended 
by  the  Act  in  the  said  plea  mentioned,  such  suspension  is 
not  pleadable  in  bar  to  the  plaintiffs'  action  on  said  bonds : 
that  said  plea  confesses  the  cause  of  action  in  each  of  the 
counts  contained  to  which  the  same  is  pleaded,  without 
sufficiently  avoiding  the  same  :  that  said  plea,  if  well 
founded,  merely  discloses  a  ground  for  equitable  relief,  but 
is  not  pleaded  as  a  plea  for  defence  on  equitable  grounds, 
and  does  not,  even  if  so  pleaded,  disclose  such  gTounds  as 
would  entitle  defendants  to  an  absolute  perpetual  and 
unconditional  injunction  in  equity :  that  the  matter  dis- 
closed in  said  plea,  involving  as  it  does  merely  the 
suspension  of  the  plaintiffs'  remedy,  and  that  only  on 
the  investigation  of  accounts,  is  not  proper  matter  of 
defence  in  a  Court  of  Law,  whether  pleaded  on  legal  or 
equitable  grounds. 
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The  defendants  gave  notice  that  they  would,  on  the 
argument  of  the  demurrers,  urge  the  following  exceptions, 
in  addition  to  those  contained  in  their  demurrers,  to  the 
first  sixty -three  counts  in  the  declaration,  that  is  to  say  : 
1.  That,  as  appears  upon  the  plaintiffs'  declaration,  their 
cause  of  action  against  the  defendants,  if  any,  is  either 
upon  the  common  counts  for  money  had  and  received,  or 
upon  a  special  count  claiming  the  plaintiffs'  proportion  of 
the  net  receipts  payable  to  the  plaintiffs  by  law  and  by 
the  agreement  between  the  defendants  and  the  Grand 
Trunk  Railway  Company  of  Canada,  and  the  plaintiffs' 
claim  can  only  be  urged  in  such  form,  if  they  have  any 
right  of  action  whatever. 

The  case  was  argued  last  term,  before  Morrison,  J.,  alone. 

J.  H.  Cameron,  Q.C.,  and  Harrison,  Q.C.,  for  the  plain- 
tiffs, cited  Thimhlehy  v.  Barron,  3  M.  &  W.  210 ;  Ford  v- 
Beech,  11  Q.  B.  852;  Wehh  v.  Salmon,  19  L.  J.  Q.  B.  35; 
Gollis  V.  Prendergast,  7  Ir.  C.  L.  R/cp.  542  ;  Ross  v.  Tyson, 
19  C.  P.  294. 

BeU,q.C.  (of  Belleville),  and^Za/^e,  Q.C.,for  the  defendants. 

Morrison,  J. — On  the  argument  of  this  case  before 
myself,  it  was  intimated  by  the  plaintiffs'  counsel  that 
they  were  willing  that  I  should  deliver  a  judgment  at 
once,  without  further  deliberation,  forma,  as  it  was 
the  intention  of  the  unsuccessful  party  to  take  the  case  to 
the  Court  of  Error  and  Appeal.  I  am  therefore  to  a  great 
extent  relieved  from  any  anxiety  as  to  the  effect  of  any 
judgment  I  may  give ;  but  as  it  was  necessary  that  I 
should  arrive  at  a  determination  one  way  or  the  other, 
I  have  considered  the  matter,  although  I  must  confess  that 
I  have  not  given  it  all  that  attention  which,  were  it  not 
for  the  suggestion  made  on  the  argument,  I  would  have 
felt  it  my  duty  to  do. 

The  principal  question  raised  before  me,  and  the  one 
which  lies  at  the  root  of  the  'defendants'  contention,  is, 
that  the  right  of  the  plaintiffs  to  sue  on  these  bonds  is 
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suspended  by  the  agreeDgient  between  these  defendants  and 
the  Grand  Trunk  Railway  Company,  and  which  agreement 
is  embodied  in  and  confirmed  by  the  29-30  Vic,  ch.  92. 

Now  it  appears  to  me  that  the  first  difficulty  the 
defendants  have  to  meet  in  these  pleas  demurred  to  is, 
that  they  are  pleaded  in  bar  of  the  action,  while  on  their 
face  they  shew  only  a  suspension  of  the  right  of  the 
plaintiffs  to  bring  one  so  long  as  the  proportion  of  the 
net  receipts  fixed  by  the  agreement  was  duly  paid  to 
the  defendants,  as  in  the  plea  mentioned. 

The  defendants  rely  on  the  third  article  of  the  agree- 
ment in  the  schedule  to  the  Act,  which  states,  that,  "  As 
between  the  Buffalo  and  Lake  Huron  Company  on  the  one 
hand,  and  the  holders  of  the  securities  specified  in  the 
schedule  hereto  on  the  other  hand,  the  interest  payable 
on  the  mortgage  debentures  and  the  deferred  debentures 
specified  therein,  according  to  their  respective  rights  and 
priorities  among  themselves,  shall  be  tl^^  first  charges  on 
the  proportion  of  net  receipts  from  time  to  time  payable 
to  the  Buffalo  and  Lake  Huron  Company ;  and  so  long  as 
that  proportion  is  duly  paid  to  that  Company,  none  of 
those  holders,  nor  the  mortgagees  for  any  of  them,  shall 
exercise  any  of  their  powers  or  rights  against  the  under- 
taking, railway  property,  or  effects  of  that  Company,  except 
their  proportion  of  net  receipts,  but  those  powers  and 
rights  shall  be  suspended." 

What  these  rights  or  powers  are  is  not  in  any  way 
defined  by  the  agreement  or  the  Act.  It  is,  however,  con- 
tended that  included  in  these  terms  is  the  power  or  right 
to  bring  an  action,  and  which  is  thereby  suspended. 
Assuming  it  is,  as  contended  by  the  defendants,  a  point 
I  do  not  think  it  necessary  for  this  judgment  that  I 
should  determine,  the  question  is,  what  is  the  legal  effect 
of  the  agreement  in  question  ?  Does  it,  as  argued  by 
the  defendants'  counsel,  suspend  the  plaintiffs'  right  of 
action  so  long  as  the  net  receipts  referred  to  are  paid 
to  the  defendants  ?  and  that  such  agreement  is  well 
pleaded  in  bar  of  this  action. 
78 — VOL.  XXIX  U.C.R. 
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No  authority  was  cited  by  the  defendants  in  support  of 
their  pleas.  On  the  part  of  the  plaintiffs  I  was  referred 
to  the'  case  of  Ford  v.  Beech,  11  Q.  B.  852.  That  was  a 
case  decided  in  Error  in  the  Exchequer  Chamber,  and  in 
which  the  effect  of  an  agreement  to  suspend  the  right  of 
bringing  an  action  is  very  fully  argued,  and  an  exhaustive 
judgment  delivered  by  Parke,  B. ;  and  it  seems  to  me  that 
the  principles  there  laid  down  are,  to  a  great  extent,  appli- 
cable to  the  case  before  me.  In  that  case  the  agreement  set 
out  in  the  plea  (see  the  same  volume,  p.  842,  in  the  case 
in  the  Q.  B.)  provided  that  the  rights  and  causes  of  action 
of  the  plaintiff  should  be  suspended  so  long  as  one  A.  B. 
should  pay  to  the  plaii\tiff  a  certain  sum  quarterly,  &c. ;  and 
the  question  was,  whether  the  agreement  operated  as  a 
legal  suspension  of  the  plaintiff's  right  to  sue,  &c.,  so  long 
as  A.  B.  continued  to  make  the  quarterly  payments ;  and 
Parke,  B.,  in  his  judgment,  says  :  "  In  adjudicating  upon 
the  construction  and  efiect  in  law  of  this  agreement,  the 
common  and  universal  principle  ought  to  be  applied  : 
namely,  that  it  ought  to  receive  that  construction  which 
its  language  will  admit,  and  which  will  best  effectuate  the 
intention  of  the  parties,  to  be  collected  from  the  whole  of 
the  agreement,  and  that  greater  regard  is  to  be  had  to  the 
clear  intent  of  the  parties  than  to  any  particular  words 
which  they  may  have  used  in  the  expression  of  their 
intent.  And,  applying  this  rule,  the  question  is,  what 
sense  and  meaning  must  be  given  to  the  word  'suspended' 
used  by  the  parties  ?  It  is  quite  clear  that  it  was  not  the 
intention  of  the  parties  that  the  agreement  should  have 
the  effect,  from  the  moment  of  its  being  signed,  of  utterly 
and  for  ever  extinguishing  the  plaintiff's  claim  and  demand 
upon  the  notes,  and  of  ever  maintaining  an  action  for  the 
recovery ;  or,  in  other  words,  that  it  should  operate  as  a 
release  of  the  money  due  upon  them.  This  is  plain  from 
the  words  which  import  that  the  plaintiff  might  sue  upon 
the  notes  when  A.  B.  should  cease  to  make  the  quarterly 
payments  mentioned  in  the  agreement.  *  *  *  To 
construe  the  agreement,  therefore,  to  operate  as  a  legal 
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suspension  or  bar  of  the  plaintiff  right  to  sue  until  the 
quarterly  payments  should  cease,  would  have  the  effect  of 
precluding  him  from  ever  suing  at  all,  and  of  giving  to 
the  agreement  the  effect  of  an  immediate  release  of  the 
demand  upon  the  notes,  and  an  extinction  of  the  debt. 
It  follows,  that  giving  such  meaning  and  effect  to  the 
word  suspended,  used  in  the  agreement,  would  be  contrary 
to  the  intention  of  the  parties  ;  and  it  is  a  well  approved 
rule  of  law  that,  where  parties  have  used  language  which 
admits  of  two  constructions,  the  one  contrary  to  the  appa- 
rent general  intent,  and  the  other  consistent  with  it,  the 
law  assumes  the  latter  to  be  the  true  construction.  *  *  * 
Applying  the  rules  of  construction  before  referred  to  to  the 
present  case,  and  in  order  best  to  effectuate  the  intention 
of  the  parties,  it  is  necessary  to  construe  the  agreement  to 
mean  that  the  plaintiff  agreed  to  forbear  his  suit  until  the 
quarterly  payments  should  cease  to  be  made ;  and  that  the 
effect  of  such  an  agreement  on  his  part  was,  not  to  sus- 
pend his  right  of  action  in  the  meantime,  but  to  subject 
him  to  an  action  for  damages  in  the  event  of  his  suing 
contrary  to  his  agi-eement.  *  *  *  The  only  case  in 
which  a  covenant  or  promise  not  to  sue  is  held  to  be 
pleadable  as  a  bar,  or  to  operate  as  a  suspension,  and  by 
consequence  a  release  or  extinguishment  of  the  right  of 
action,  is  where  the  covenant  or  promise  not  to  sue  is 
general,  not  to  sue  at  any  time.  In  such  cases,  in  order 
to  avoid  circuity  of  action,  the  covenants  may  be  pleaded 
in  bar  as  a  release.  *  *  *  By  holding  the  plea  in 
question  a  valid  bar,  injustice  would  be  done  to  the  plain- 
tiff, who  would  lose  his  demand  upon  the  notes,  contrary 
to  the  intention  of  the  parties;  but,  by  construing  the 
agreement  not  to  operate  as  a  suspension  of  the  plaintiff's 
right  of  action  upon  the  notes,  but  as  giving  a  remedy  to 
the  defendant  by  a  cross  action  to  recover  damages  to  the 
extent  of  the  injury  sustained  by  the  defendant  by  the 
plaintiff  suing  in  breach  of  the  agreement,  no  injustice 
is  done  to  the  defendant." 

The  result  was,  that  the  plea  was  there  held  bad  upon 
the  confession  and  insufficient  avoidance  in  the  plea. 
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It  is  manifest,  from  the  terms  of  this  agreement  and  the 
Act  of  Parliament,  that  the  intention  of  the  parties  was 
not  that  from  the  time  it  took  effect  it  utterly  and  forever 
extinguished  the  plaintiffs'  claim  and  demand  on  these 
bonds,  or  of  ever  maintaining  an  action  for  their  recovery. 
The  effect  of  such  an  agreement,  as  laid  down  by  Baron 
Parke,  is  not  to  suspend  the  plaintiffs'  right  of  action,  but 
to  subject  them,  perhaps,  to  an  action  for  damages,  or,  it 
may  be  in  this  case,  to  be  restrained  in  equity  from  enforc- 
ing their  judgment. 

But,  irrespective  of  the  third  article  of  the  agreement, 
upon  which  the  defendants  rely  in  support  of  their  pleas, 
it  appears  to  me  that  the  twelfth  article  shews  an  inten- 
tion to  save  the  rights,  powers,  and  interests  of  the  bond 
creditors  of  the  defendants  for  the  aggregate  sum  of 
£500,000  or  thereabouts,  mentioned  in  the  schedule  thereto, 
of  which  the  bonds  (as  I  understood  the  argument)  now 
sued  on  formed  part.  The  language  of  the  article  is  cer- 
tainly by  no  means  clear,  and  is  most  unhappily  expressed, 
but  it  seems  to  me  that  what  the  parties  meant  by  that 
article  was,  that  the  agreement  itself,  and  the  intended 
more  formal  agreement  under  article  10,  and  the  intended 
Act  under  article  11,  should  be  in  all  respects  subject  to, 
and  without  prejudice  to,  the  powers,  rights,  and  interests 
of  the  bond  creditors  referred  to,  it  being  then  intended 
the  more  formal  agreement  should  make  due  provision  for 
them,  only  limiting  them  to  the  railway  and  property  of 
the  defendants,  and  the  profits  arising  from  the  same. 
That  article  certainly  negatives  any  intention  of  extin- 
guishing the  right  of  the  plaintiffs  to  bring  an  action  on 
their  bonds. 

As  to  the  first  section  of  the  Act,  29-30  Vic.  ch.  92,  I 
see  nothing  in  it  or  the  proviso  that  can  be  held  or  taken 
to  be  a  bar  to  these  plaintiffs  bringing  this  action. 

I  am  therefore  of  opinion  that  the  plaintiffs  are  entitled 
to  my  judgment  on  the  demurrers  to  the  pleas. 

Then  as  to  the  demurrer  to  the  declaration,  my  present 
opinion  is  that  the  plaintiffs  arc  also  entitled  to  succeed, 
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as  I  think  the  intention,  object,  and  effect  of  the  19  Vic, 
ch.  21,  Avas,  among  other  things,  to  make  the  bonds  given 
by  the  Buffalo,  Brantford  and  Goderich  Railway  Company 
obligatory  upon  the  defendants,  as  if  they  had  been  origi- 
nally made  and  executed  in  the  name  of  their  Company 
The  other  objections  to  the  declaration  I  have  disposed  of 
in  the  demurrers  to  the  pleas. 

There  is  one  peculiarity  with  regard  to  this  case,  which 
was  not  referred  to  in  the  argument,  which  is,  that  these 
bondholders  or  mortgagees  do  not  appear  in  any  way  to 
be  parties  to  this  agreement,  the  provisions  of  which  are 
now  being  invoked  against  them  ;  and  except  for  the  Act 
of  Parliament  29-30  Vic,  ch.  92,  the  agreement  could  not 
affect  their  rights ;  and  if  it  does  interfere  with  them,  in 
that  view  the  Act  should  have  the  most  liberal  construc- 
tion in  their  favor.  The  Act,  by  its  preamble,  only  seeks 
to  confirm  the  incomplete  agreement  set  out  in  the  schedule 
to  it,  and  it  is  only  by  implication  that  the  bondholders 
are  to  be  bound  or  subject  to  that  agreement. 

It  is  certainly  not  easy  to  understand  the  object  or  bear- 
ing of  the  proviso  to  the  first  section  of  the  Act,  which, 
under  the  circumstances  therein  mentioned,  leaves  these 
plaintiffs  at  liberty  to  exercise  their  rights,  &c,  "  in  respect 
of  the  said  bonds  so  held  and  owned  by  the  plaintiffs  as 
aforesaid,"  no  bonds  being  previously  mentioned  in  the 
Act,  or  in  any  subsequent  section.  The  agreement  itself 
is  in  many  respects  equally  obscure  and  inconclusive.  It 
is  quite  evident,  as  provided  by  the  tenth  article,  that  the 
intention  of  the  parties  was  to  have  a  much  more  intelli- 
gible agreement  drawn  up,  and,  if  necessary,  the  more 
formal  one  sanctioned  by  parliament,  as  stated  in  the 
eleventh  article.  Instead  of  doing  so,  ch.  92  was,  on  the 
petition  of  the  companies,  passed,  and  by  its  second  sec- 
tion the  incomplete  agreement  is  declared  to  be  the  formal 
agreement,  and  the  Act  itself  to  be  the  Act  of  Parliament 
referred  to  in  the  eleventh  article. 

On  the  whole,  I  am  of  opinion  that  the  plaintiffs  are 
entitled  to  judgment  on  all  the  demurrers. 

Judgment  for  plaintiffs. 
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MEMORANDA. 

During  this  Term  the  following  gentlemen  were  called 
to  the  Bar : — William  Watt,  Thomas  James  Cecil 
Greene,  John  Green,  John  Cameron,  Joseph  Henry 
Ferguson,  James  Watson  Hall,  Frederick  Charles 
Denison,  Arthur  James  Matheson,  Thomas  Dawson 
Delamere,  Henry  Joseph  Larkin,  Robert  Oliver, 
John  Barry,  Archibald  Henry  Macdonald,  Peter 
Ferguson,  Joseph  Easton  McDougall. 
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in  the  afourt  of  alwmx'^  ^§nxt\%  muX  the  (fimxi  of 

9th  February,  1870. 

The  following  Rules  were  read  in  Court : — 

As  TO  THE  Jurisdiction  of  the  Clerk  of  the  Crown 
AND  Pleas  of  the  Court  of  Queen's  Bench. 

Hilary  Term,  1870. 

Whereas,  by  the  Statute  made  and  passed  in  the  Session 
of  the  Legislature  of  Ontario,  held  in  the  thirty-third  year 
of  the  reign  of  Her  Majesty,  entitled,  "  An  Act  respecting 
Proceedings  in  Judges'  Chambers  at  Common  Law,"  it  is 
enacted  that  it  shall  be  lawful  for  a  majority  of  all  the 
Judges  of  the  said  Courts,  which  majority  shall  include 
the  two  Chief  Justices,  or  one  of  the  Chief  Justices  and 
the  senior  of  the  Puisne  Judges  of  the  Superior  Courts  of 
Common  Law,  from  time  to  time,  to  make  and  publish 
general  rules  for  certain  purposes  therein  mentioned. 

It  is  therefore  ordered,  that  the  Clerk  of  the  Crown  and 
Pleas  of  the  Court  of  Queen's  Bench  be  and  is  hereby 
empowered   and  required    to  do   all  such   things,  and 
transact  all  such  business,  and  exercise  all  such  authority 
and  jurisdiction  in  respect  of  the  same,  as  by  virtue  of  any 
Statute  or  custom,  or  by  the  rules  and  practice  of  the  said 
Courts,  or  any  of  them  respectively,  were,  at  the  time  of 
the  passing  of  the  said  Act,  and  are  now  done,  transacted, 
or  exercised  by  any  Judge  of  the  said  Courts  sitting  at 
Chambers,  except  in  respect  of  matters  relating  to  the 
liberty  of  the  subject,  and  to  prohibitions  and  injunctions, 
and  except  (unless  by  consent  of  the  parties)  in  respect  of 
the  following  proceedings  and  matters,  that  is  to  say  : 
All  matters  relating  to  criminal  proceedings. 
.  The  removal  of  causes  from  inferior  Courts  other 
than  the  removal  of  judgments  for  the  purpose 
of  having  execution. 
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The  referring  of  causes  under  the  Common  Law 

Procedure  Act. 
Reviewing  taxation  of  costs. 
Staying  proceedings  after  verdict. 
Appeals  in  insolvency. 

In  all  such  excepted  matters,  not  being  matters  relating 
to  the  liberty  of  the  subject,  the  said  Clerk  may  issue  a 
Summons  returnable  before  a  Judge. 

That  in  case  any  matter  shall  appear  to  the  said  Clerk 
of  the  Crown  to  be  proper  for  the  decision  of  a  Judge,  the 
Clerk  may  refer  the  same  to  a  Judge,  and  the  Judge  may 
either  dispose  of  the  matter  or  refer  the  same  back  to  the 
Clerk  with  such  directions  as  he  may  think  fit. 

That  appeals  from  the  Clerk's  order  or  decision  shall  be 
made  by  Summons,  such.  Summons  to  be  taken  out  within 
four  days  after  the  decision  complained  of,  or  such  further 
time  as  may  be  allowed  by  a  Judge  or  the  said  Clerk. 

The  appeal  to  be  no  stay  unless  so  ordered  by  a  Judge 
or  the  said  Clerk. 

The  costs  of  such  appeal  shall  be  in  the  discretion  of 
the  Judge. 

That  the  scale  of  costs  for  all  matters  done  by  and 
before  the  Clerk,  shall  be  the  same  as  are  fixed  for  busi- 
ness done  by  and  before  the  J udges. 

That  the  same  fees  shall  be  taken  in  respect  of  business 
transacted  before  the  said  Clerk  at  Chambers  as  are  now 
taken  when  the  same  business  is  transacted  before  a  Judge. 

That  these  rules  take  efiect  on  the  twenty-first  day  of 
February,  A.D.,  1870. 

John  H.  Hag  arty,  C.J.  CP. 
Jos.  C.  Morrison,  J. 
Adam  Wilson,  J. 
John  W.  Gwynne,  J. 
Thomas  Galt,  J. 


(Signed) 
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A  DIGEST 


ALL  THE  REPORTED  CASES 

DECIDED  IN 

THE  COURT  OF  QUEEN'S  BENCH, 

FROM  EASTER  TERM  32  VICTORIA,  TO  EASTER  TERM  33  VICTORIA. 


ACCOUNT  STATED. 

Evidence  of.'] — To  support  a  claim 
upon  an  account  stated,  there  must 
be  an  antecedent  and  subsisting 
debt  between  the  parties  ;  and  a 
special  agreement  to  pay  a  surn  of 
money  cannot  be  converted  into  an 
account  stated. 

In  this  case  a  bill  of  costs  was 
put  in,  which  had  been  taxed  at 
£40,  in  a  suit  brought  by  one  V. 
against  defendant,  in  which  M., 
one  of  the  plaintiffs,  was  plaintiff's 
attorney.  There  was  a  receipt  for 
$50  endorsed  upon  it  signed  by  M., 
and  a  memorandum  signed  by  de- 
fendant, "  I  will  pay  the  above 
balance  one  week."  Held,  no  evi- 
dence of  an  account  stated. — Toms 
et  al  V.  Sills,  497. 


ACTION. 

For  obstructing  stream — Evidence 
of — Injury  not  pecidiar  to  plaintiff.] 
— See  Water  Course. 

ADMINISTRATION. 
See  Surrogate  Court. 
79 — VOL.  XXIX  U.C.R. 


ADMISSION. 

By  calling  for  and  putting  in 
deed.] — See  Registry  Laws. 

AGENT. 

Proof  oj  agency.] — ^ee  Crown 
Timber. 

AGREEMENT. 
See  Contract — Sale  of  Goods. 

AMENDMENT. 
By  adding  |9/ea.] — See  Prac- 
tice, 1. 

Of  defects  in  issue  booh  and  venire.] 
— See  Practice,  2. 

By  striking  out  name  oJ  defend- 
ant.]— See  Deed. 

See  Defamation,  3. — Executions. 


APPEAL. 
1 .  Inland  Revenue  Act — 31  Vic.  cli. 
8,  sec.  130 — Right  oJ  a]jpeal  to  Q.S.] 
— Held,  that  no  appeal  would  lie  to 
the  Quarter  Sessions  from  a  sum- 
mary conviction  under  the  Inland 
Revenue  Act,  31  Vic,  ch.  8,  sec. 
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130,  for  possessing  distilling  ap- 
paratus without  having  made  a 
return  thereof ;  for  that  such  con- 
viction was  for  a  crime,  and  there- 
fore not  within  Consol.  Stat.  U.  C. 
ch.  114. — In  re  Lucas  and  Mc- 
GlasJian,  81. 

I  See  33  Vic.  ch.  27,  D.  since 
passed.] 

2 .  Special  case— Error — Practice.^ 
— The  plaintiff  having  commenced 
an  action  in  the  County  Court,  at 
the  trial  a  bill  of  exceptions  was 
tendered,  and  it  was  then  agreed 
that  the  pleadings  and  evidence 
should  be  stated  as  a  special  case 
for  the  Glueen's  Bench,  on  which 
the  Court  might  order  a  verdict  for 
plaintiff  or  defendants,  or,  at  the 
election  of  the  plaintiff,  a  nonsuit 
or  new  trial,  the  Court  to  draw 
inferences  as  a  jury.  This  was 
argued  as  a  special  case  in  the 
Glueen's  Bench  and  judgment  given 
for  the  plaintiff',  whereupon  the 
defendants  brought  error.  In  the 
copy  of  the  judgment  roll  trans- 
mitted,immediately  after  the  plead- 
ings and  venire  the  evidence  was 
set  out,  and  then  a  statement  of  the 
contention  on  either  side,  and  a 
formal  entry  of  judgment  for  the 
plaintiff. 

The  Court  of  Appeal  refused  to 
entertain  the  case,  holding  that  if 
it  was  to  be  looked  upon  as  an  in- 
formal appeal  from  the  County 
Court  to  the  Q,ueen's  Bench,  it  was 
not  a  special  case  within  sees. 
150  or  157  of  the  Common  Law 
Procedure  Act,  upon  which  error 
could  be  brought ;  that  if  it  was  to 
be  treated  as  a  cause  in  the  Queen's 
Bench,  then  the  agreement  of  the 
parlies  to  the  special  case,  and  a 
Judge's  order  allowing  it,  should 
have  appeared  on  the  roil,  the  facts 
and  not  the  evidence  only  should 


have  been  stated,  and  the  agree- 
ment of  the  parties  should  have 
been  absolute,  not  giving  the  plain- 
tiff an  option  to  take  a  nonsuit  or 
new  trial  instead  of  being  bound 
by  the  judgment. — Holmes  v.  The 
Grand  Trunk  Railway  of  Canada, 
294. 

See  Practice,  1. 


ARBITRATION  AND  AWARD. 

1.  Award — Power  of  Arhitrator 
—  Cbsfe.] — Action  on  the  common 
counts.  Pleas,  never  indebted, 
payment,  and  set-off.  A  verdict 
was  taken  subject  to  be  increased, 
reduced,  or  a  verdict  entered  for 
defendant,  by  the  award  of  an 
arbitrator,  who  directed  a  verdict 
in  defendant's  favor  for  1750,  under 
the  plea  of  set-off.  Held,  that  he 
had  power  to  do  so. 

By  the  reference  the  costs  of  the 
cause  and  award  were  to  abide  the 
event.  Held,  that  specific  direc- 
tions given  as  to  the  costs  in  the 
award  were  unobjectionable,  as  in 
effect  they  directed  only  what 
would  have  been  the  result  without 
ihem. —Johnston  v.  Anglin,  372. 

2.  Fence  viewers — Defective  award 
by — Justification  under — Pleading.^ 
— The  plaintiff  and  defendant,  oc- 
cupying adjoining  lots,  having  dis- 
puted as  to  the  drainage  of  surface 
water,  referred  the  question  to  fence 
viewers,  who  awarded  that  defend- 
ant should  open  a  ditch  from  the 
line  fence  between  himself  and 
defendant,  through  the  plaintiff's 
farm,  of  sufficient  depth  to  carry 
off  the  water  then  in  the  ditch 
opened  by  defendant,  about  twenty 
rods  in  length,  and  that  the  plain- 
tiff should  make  and  keep  open 
this  same  poriion  of  ditch,  com- 
mencing at  the  line  fence,  and  of 
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sufficient  length,  width  and  fall,  to 
carry  oft  the  water  ;  to  be  two  and 
a-half  feet  deep  at  the  line  fence; 
said  ditch  to  be  made  before  the 
1st  October, 

Held,  followinjT  Murray  v.  Dam- 
son, 17  C.  P.  588,  that  the  award 
was  bad,  for  not  sufficiently  defining 
the  point  of  commencement  and 
course  and  position  of  the  ditch. 

Semble,  however,  that  it  was  not 
bad,  as  decided  in  that  case,  for 
omitting  to  specify  the  time  within 
which  each  party  was  to  perform 
his  share  of  the  work,  for  that  the 
time  mentioned  applied  to  both. 

To  an  action  for  trespass  on  the 
plaintiff's  land,  defendant  pleaded 
justifying  under  the  award,  alleg- 
ing that  the  plaintiff  paid  half  the 
expense  of  the  award  as  thereby 
directed,  and  that  defendant,  in 
pursuance  of  it,  having  first  duly 
notified  the  plaintiff,  entered  on  the 
plaintiff's  land  and  opened  the 
ditch  there  as  directed  by  the 
award,  doing  no  unnecessary  dam- 
age. Held,  that  the  plea  was  bad, 
as  setting  up  a  right  which  the 
award,  being  invalid,  could  not 
give  ;  but  that  the  facts  might  be 
found  to  support  a  plea  of  leave 
and  license. — Daioson  v.  Murray, 
464. 

Lands  taken  hy  railway.'] — See 
Railways  and  Railway  Com- 
panies. 

ISee  Common  Schools,  1,  3 — 
Practice,  1. 


ASSESSMENT. 

1.  Suspension  Bridge — Assessment 
of— Decision  of  C.  C.  Judge,  hoio  far 
conclusive.] — The  suspension  bridge 
across  the  Niagara  Falls  at  Clifton, 
with  the  stone  towers,  &c.,  sup- 
porting it,  is  land  and  real  property, 


within  the  Assessment  Act  29-30 
Vic.  ch.  52,  sec.  3. 

The  Judge  of  the  County  Court, 
on  appeal  from  the  Court  of  Revi- 
sion, by  which  the  assessment  of 
such  bridge  as  land  at  $150,000, 
was  affirmed,  reduced  the  assess- 
ment to  $1090,  on  the  ground  that 
all  except  the  land  on  which  the 
towers  stood  was  personal  property. 
Held,  that  his  decision  was  final, 
though  clearly  erroneous,  and  could 
not  be  questioned  in  an  action  ;  for 
he  had  jurisdiction  to  reduce  the 
assessment,  and  the  wrong  reason 
given  could  not  make  his  judgment 
less  binding. —  The  Niagara  Falls 
Suspension  Bridge  Company  v. 
Gardner,  194. 

2.  Railway  Company  —  Assess- 
ment.]— The  omission  of  the  as- 
sessor to  distinguish,  in  his  notice 
to  a  Railuay  Company,  between 
the  value  of  the  land  occupied  by 
the  road  and  their  other  real  pro- 
perty, as  required  by  the  Act,  does 
not  avoid  the  assessment. 

Such  an  omission  may  be  cor- 
rected on  appeal  by  the  Court  of 
Revision  and  County  Court  Judge. 
Scrao^g  v.  Corporation  of  London, 
26  U.  C.  R  263,  dissenting  from 
Corporation  of  London  v.  Great 
Western  Railway  Company,  16  U. 
C.  R.  500,  approved  of  and  followed 
on  this  point.  * 

By  agreement  between  the  plain- 
tiffs and  the  Erie  and  Niagara 
Railway  Company,  the  plaintifts 
were  working  the  latter  railway 
with  their  own  engines  and  cars, 
and  the  defendant,  as  collector, 
seized  the  plaintifl^s'  car  on  such 
railway  for  taxes  due  by  the  Erie 
and  Niagara  Railway  Company, 
in  respect  of  other  land  belonging 
to  that  Company  :  Held,  that  such 
seizure  was  unauthorized,  for  the 
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car  when  taken  was  in  the  plain- 
tiffs' possession  and  their  own  pro- 
perty.—  The  Great  Western  Railway 
Company  v.  Rogers,  245. 

3.  Exemption  of  manufactures 
from  taxation — 31  Vic.  ch.  30,  sec. 
44 — Power  of  municipality  under- — 
3Ionopoh/.} — Sec.  44  of  the  Ontario 
Act  31  Vic.  ch.  30,  empowers  mu- 
nicipal corporations  to  exempt  from 
taxation,  for  not  more  than  five 
years,  manufacturers  of  woollen, 
cottons,  ^lass,  paper,  and' such  like 
commodities. 

Under  this  a  by  law  was  passed 
enacting  that  every  person  or  firm 
thereafter  commencing  any  new 
manufacture  of  the  nature  contem- 
plated by  the  section,  who  should 
employ  therein  more  than  $1,000, 
and  pay  to  operatives  more  than 
S30  weekly,  should  be  exempt  for 
five  years  as  to  such  property.  It 
was  provided  that  the  property 
should  nevertheless  be  assessed, 
but  entered  in  a  separate  page  of 
the  assessment  roll,  and  that  the 
clerk  was  to  post,  up  a  list  of  such 
property,  and  the  Court  of  Revision 
should  hear  and  determine  com- 
plaints against  such  exemptions, 
and  if  they  were  sustained  should 
place  the  property  on  the  roll  in 
the  ordinary  column.  The  persons 
claiming  exemption  were  also  re- 
qaired  to  file  yearly  a  statement, 
verified  under  oath,  shewing  the 
capital  employed  and  the  sum  paid 
for  wages. 

Held,  that  the  by-law  was  bad, 
for  exempting  new  manufacturers 
only  in  preference  to  those  of  the 
same  kind  already  established,  and 
for  exempting  only  those  persons 
doing  a  specified  amount  of  busi- 
ness. 

Semble,  however,  that  all  manu- 
facturers of  the  same  trade  might 


be  exempted,  so  as  to  give  them  an 
advantage  over  other  trades. 

Held,  also,  that  the  by-lavv  would 
not  have  been  bad  for  exempting 
manufactures  instead  of  manufac- 
turers, nor  for  requiring  the  oath, 
nor  on  account  of  the  provisions  as 
to  the  assessment  of  the  property 
and  the  reference  to  the  Court  of 
Revision. 

Qucere,  whether  it  would  have 
been  objectionable  to  empower  the 
mayor  or  the  clerk  to  decide  upon 
applications  for  exemption.. — Pirie 
a7id  the  Corporation  of  the  Town  of 
Dundas,  401 . 

See  Sale  of  Land  for  Taxes. 


ASSIGNMENT. 
See  Insolvency,  4. 

ASSURANCE. 
See  Insurance. 

ATTACHMENT. 
See  Division  Courts. 

AWARD. 

See  Arbitration  and  Award. 


BAILIFF. 

Of  Division  Court  is  entitled  to 
notice  of  action  for  sei?mre.~\ — See 
Notice  of  Action. 


BANKS. 

Bankers — Action  for  not  paying 
Cheque — Right  to  apply  hidance  to 
dishonored  acceptance  ] — The  plain- 
tiff opened  an  account  with  the 
defendants,  as  bankers,  by  getting 
them  to  discount  for  him  two  ac- 
ceptances for  $500  each,  payable 
to  and  endorsed  by  him,,  and,  to 
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place  the  proceeds  to  his  credit. 
He  afterwards  paid  in  a  further 
sum,  and  had  drawn  out  by  cheques 
all  except  $403,  when  the  two  bills 
were  returned  dishonored.  Held, 
that  the  defendants  were  entitled 
to  apply  the  balance  in  hand  in 
part  payment  of  the  acceptances  ; 
and,  therefore,  that  having  done  so, 
they  were  not  liable  for  refusing  to 
honor  the  plaintiff's  cheque. — Jones 
V.  The  Bank  of  Montreal,  448 

See  Bills  cf  Exchange  and 
Promissory  Notes,  2. — Principal 
AND  Surety,  2,  3. 

BANKRUPTCY. 
See  Insolvency. 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

\.  Promissory  notes — Form  q/.]  — 
"  Due  J.  G.,  or  bearer,  $482  in 
Canada  bills,  payable  fourteen  days 
after  date,"  &c.  Held,  not  a  pro- 
missory note,  for  such  bills  (issued 
under  29-30  Vic.  ch.  10)  though 
currency,  are  not  specie  or  money. 
—  Grat/  V.  Worden,  535. 

2.  Promissory  note  —  Holder — 
Consideration —  Collateral  security.'] 
— One  M.  made  a  note  on  the  17th 
November,  1868,  payable  to  T.  or 
order, at  three  months,  at  the  Gluebec 
Bank,  for  M,000,  which  was  en- 
dorsed by  T.  and  the  plaintiff,  and 
discounted  by  the  bank  for  T.  On 
the  2^th  November,  1868,  a  note  for 
Sl,500  made  by  W.  payable  to  T., 
and  endorsed  by  N.  for  T's.  accom- 
modation, was  handed  to  the  bank 
by  T,,  as  collateral  security  for  the 
S4,000  note,  and  the  bank  also  ad- 
vanced on  it  ^1,000  to  T.  This 
note,  when  it  fell  due,  on  the  27th 
January,  1869,  was  retired  by  the 


note  sued  on,  which  was  for  $1,500, 
at  two  months,  made  by  W.,  pay- 
able to  T.,  and  endorsed  by  T.  and 
by  M.  to  the  bank,  and  was  given, 
as  the  bank  manager  swore,  for  the 
same  purpose  as  the  previous 
$1,500  note.  The  bank  received 
$1,200  from  T.  on  account  of  the 
$4,000  note,  and  the  plaintiff  paid 
the  balance,  on  the  understanding 
that  the  bank  would  hold  the  $1,500 
note  for  his  benefit,  and  they  after- 
wards at  his  request  gave  it  to  their 
solicitor  to  sue.  In  an  action  on 
this  note  by  the  plaintiff  against 
W.  and  M. : 

Held,  that  he  was  entitled  to  re- 
cover ;  for  1.  He  was  the  holder  of 
the  note  ;  2.  The  note  being  de- 
posited with  the  bank  as  collateral 
security  for  the  $4,000  note,  and 
not  merely  for  the  $1,000  advanced 
on  it,  the  bank  held  it  for  the  full 
amount ;  3.  If  the  note  could  not 
be  said,  when  taken  on  the  27th 
January,  lS69,  to  be  security  for 
value  because  the  $4,000  note  had 
not  then  matured,  it  became  so 
when  the  latter  note  fell  due  on  the 
20th  February,  1869,  and  value 
arising  at  any  time  during  the  cur- 
rencyof  a  note  is  sufficient. — Blake 
V.  Walsh  and  Mcintosh,  541. 

4.  Building  Societies —Power  to 
m  ake  not  es —  Pleading.  ] — Declara- 
tion on  a  promiss  -ry  note  made  by 
defendants,  a  building  society,  in- 
corporated under  C  S.  U.  C.  ch. 
53.  Held,  good  on  demurrer  ;  for 
they  might  legally  make  notes 
under  certain  circumstances,  and 
it  would  not  be  assumed  that  they 
had  acted  illegally.  —  Sna.rr  v.  The 
Toronto  Permanent  Building  and 
Savings  Society,  317. 

See  ('oMMON  Schools,  1 — Con- 
tract, 2 — Limitations,  Satute  of, 
2 — Stamps. 
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BILLS     OF     LADING  AND 
WAREHOUSE  RECEIPS. 

1.  Warehouse  receipts —  Con  sol 
Stat,  a  cli.  54  ;  24  Yic.  ch.  23.]~ 
The  plaintiffs,  a  bank,  claimed  title 
to  goods,  under  C.  S.  C.  ch.  54,  ?;ec. 
8,  by  virtue  of  a  warehouse  receipt 
signed  by  defendants,  acknowledg- 
ing to  have  received  from  the  plain- 
tiffs 6000  lbs.  of  wooi,  deposited  in 
defendant's  warehouse,  subject  to 
the  plaintiffs'  order. 

Held — affirming  the  decision,  but 
dissenting  from  the  opinions  ex- 
pressed in  the  Clueen's  Bench — 
that  such  receipt,  given  directly 
to  the  plaintiffs,  was  not  within  the 
statute,  which  authorizes  only  a 
transfer  by  endorsement ;  and  that 
the  plaintiffs  therefore  could  not 
recover.— J7ie  Royal  Canadian 
Bank  V.  Miller  et  al,  266. 

2.  Bills  of  lading — Consol.  Stat- 
C.  ch.  54.]— B.  agreed  to  sell  iOO 
barrels  of  flour  to  H.,  and  shipped 
them  on  a  steamer  at  Toronto  for 
Kingston,  taking  a  bill  of  lading 
signed  by  the  purser,  in  which  he, 
B.,  was  named  as  consignor  and 
consignee.  He  endorsed  the  bill 
in  blank,  and  went  with  H.  to  the 
plaintiffs'  bank,  where  he  handed 
it  to  H.,  who  got  a  draft  discounted 
with  the  bill  of  lading  annexed, 
and  handed  H.  a  cheque  for  the 
purchase  money  of  the  flour.  The 
defendants  having  obtained  posses- 
sion of  the  flour,  the  plaintiffs 
brought  trover. 

Held,  affirming  the  judgment  of 
the  Clueen's  Bench — 1.  That  the 
bill  of  lading  was  sufficient,  under 
Consol.  Stat.  C.  ch.  54,  sec.  8,  and 
otherwise,  though  signed  by  the 
purser  and  not  by  the  master. 

2.  That  the  endorsement  by  B. 
passed  the  title  in  the  flour  to  the 
plaintiffs,  under  the  statute,  and 


that  the  endorsement  of  H.  was 
unnecessary.  ^ 

3.  That  the  endorsement  in  blank 
was  sufficient,  the  statute  not  re- 
quiring a  special  endorsement  set- 
ting forth  the  object  of  the  transfer. 

4.  That  although  the  plaintiffs 
had  advanced  only  $500  on  the 
draft,  they  were  entitled  to  recover 
the  full  value  of  the  flour,  $700,  being 
accountable  to  the  proper  party  for 
the  overplus.  —  2he  Royal  Canadian 
Bank  v.  Carruthers  et  al.^  283. 

BRIDGE. 
/S'ee  Assessment,  1 — Highways,  3. 


BUFFALO  AND  LAKE  HURON 
RAILWAY  CO. 
Buff'alo  and  Lake  Huron  and 
Grand  Trunk  Railway  Cornpanies 
— Agreement  between —  Construction 
—29-30  Vic.  ch.  92.]— The  Buffalo 
and  Lake  Huron  R.  W.  Co.,  being 
liable  upon  certain  bonds  secured 
by  mortgage,  entered  into  an  agree- 
ment with  the  Grand  Trunk  R.  W. 
Co.,  confirmed  by  29-30  Vic.  ch. 
92,  by  which  the  latter  company 
was  to  undertake  the  working  of 
their  railway,  the  net  receipts  of 
the  two  companies  to  be  divided 
between  them  in  specified  propor- 
tions. One  clause  of  this  agree- 
ment provided  that  as  betvveen  the 
Buffalo  and  Lake  Huron  Co.  and 
the  holders  of  these  securities,  the 
interest  on  such  securities  should 
be  a  first  charge  on  the  proportion 
of  net  receipts  payable  to  that  com- 
pany, and  so  long  as  such  propor- 
tion was  duly  paid  to  the  company 
none  of  the  holders  should  exercise 
any  of  their  powers  or  rights 
against  the  property  or  effects  of 
the  Company,  except  their  propor- 
tion   of   net    receipts,    but  those 
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powers  and  rights  should  be  sus- 
pended. By  another  clause  the 
agreement  was  declared  to  be  sub- 
ject and  without  prejudice  to  the 
securities,  rights,  and  interest  of 
the  bond  creditors  of  the  company. 
Held,  assuming  that  the  right  to 
sue  on  the  bonds  was  included  in 
the  powers  and  rights  mentioned, 
that  the  effect  of  the  agreement  was 
not  to  suspend  such  right  so  as  to 
be  pleadable  in  bar  to  an  action, 
though  it  might  give  a  right  of 
action  for  the  damages  sustained 
by  suing  in  breach  of  it,  or  afford 
ground  in  equity  to  restrain  the 
plaintiffs  from  enforcing  the  judg- 
ment. 

Held,  also,  that  the  effect  of  19 
Vic.  ch.  21,  was  to  make  defend- 
ants liable  upon  the  bonds  given 
by  the  Buffalo,  Brantford,  and  Go- 
derich  R.  W.  Co.  as  if  originally 
given  by  defendants. 

Qucere,  as  to  the  meaning  of  the 
proviso  to  sec.  1  of-  29-80  Vic.  ch. 
92,  confirming  the  agreement. — 
The  Corporatio7i  of  the  Toivii  of 
Brantford  v.  The  Buffalo  and  Lake 
Huron  R.  W.  Co.  (307. 


BUILDING  SOCIETIES. 

Power  to  make  notes.] — See  Bills 
OF  Exchange  and  Promissory 
Notes,  4. 

BY-LAW. 

Delay  in  moving  to  quash. — See 
Common  Schools,  2. 


CASES  OVERRULED. 

Li  re  Boss,  3  P.  E.  394.— ^ee 
Insolvency,  2. 

Clark  v.  Rose,  i)a(je  168,  reversed 
in  Appeal i  page  302. 


CHATTEL  MORTGAGE. 
See  Insolvency,  1. 

CHEaUE. 

Action  for  not  paying.']-^  See 
Banks. 


COIN. 

Counterfeiting  foreign  coin — In- 
dictment for.\ — See  Criminal  Law, 3. 


COLLATERAL  AGREExMENT. 
See  Contract,  1. 


COLLATERAL  SECURITY. 
See    Bills    of  Exchange  and 
Promissory  Notes,  2. 

COMMON  SCHOOLS. 
1 .  School  Trustees — Loan  to — Per- 
sonal liability — Change  of  school  site 
—  C,  S.  U.  C.  ch.  64.  sec.  30.]— Two 
of  the  trustees  of  a  school  section, 
wishing  to  change  the  school  site, 
called  a  meeting  of  the  freeholders 
and  householders,  who  rejected  the 
proposal.  The  two  trustees  there- 
upon chose  an  arbitrator,  assuming 
to  act  under  sec.  30  Consol.  Stat. 
U.  C.  ch  64,  but  none  was  chosen 
by  the  freeholders  and  householders, 
and  under  the  advice  of  the  deputy 
superintendent  the  trustees  called 
another  meeting,  at  which  a  motion 
to  appoint  such  arbitrator  was  re- 
jected. The  trustees'  arbitrator 
and  the  local  superintendent  there- 
upon made  an  award  changing  the 
site.  A  special  meeting  was  then 
called  to  consider  how  the  money 
should  be  raised  to  carry  out  the 
change,  at  which  the  conduct  of 
the  trustees  and  the  change  were 
strongly  disapproved  of.  The  two 
trustees  thereupon   petitioned  the 
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township  council,  stating  that  the 
rate-payers  were  desirous  of  pur- 
chasing a  new  site,  and  asking  for 
a  loan  of  $400,  "for  which  the  trus- 
tees will  bind  themselves  to  pay  the 
interest  annually,  and  the  principal 
when  due."  This  was  granted,  and 
secured  by  two  instruments  as  fol- 
lows : — 

"We,  the  undersigned,  Trustees 
of  School  Section  No.  11,  do  hereby 
promise  to  pay  the  treasurer  of  the 
Corporation  of  Toronto  Township, 
on,"  &c. 

(Signed)       M.,  I  Tnastees," 

with  the  corporate  seal  affixed. 
The  money  was  expended  for  the 
purpose  mentioned.  The  township 
corporation  having  sued  the  two 
trustees  individually  on  these  notes, 
and  on  the  common  counts  : 

Held,  that  they  could  not  recover 
on  the  notes,  for,  1.  They  were 
payable  to  the  treasurer,  not  to  the 
plaintiffs,  and  were  not  negotiable  ; 
and  2.  The  defendants  were  not 
personally  liable  upon  them. 

Held,  also,  Wilson,  J.,  dissenting, 
tliat  defendants  were  not  liable 
upon  the  common  counts  either,  for 
the  intention  of  all  parties  plainly 
was  that  the  trustees  as  a  corpora- 
tion should  be  bound,  not  the  de- 
fendants personally ;  and  there 
being  no  fraud  or  concealment  on 
their  part,  the  fact  that  they  as  a 
corporation  had  no  authority  to 
borrow,  nor  the  plaintiffs  to  lend, 
could  not,  under  the  circumstances, 
make  them  personally  liable. 

Semble,  per  Richards,  C.  J.,  that 
under  sec.  30,  the  difference  of 
opinion  as  to  the  change  of  site 
authorized  a  reference  to  arbitra- 
tion ;  but  that  the  refusal  of  the 
freeholders  and  householders  to 
name  an  arbitrator  did  not  enable 
the  other  two  arbitrators  to  proceed. 


the  proper  course  being  to  compel 
the  appointment  by  mandamus. 

Per  Wilson,  J.,  the  difference  of 
opinion  must  be  as  to  the  position 
of  the  new  site,  after  a  change  has 
been  agreed  to  by  the  rate-payers, 
not  as  to  whether  there  shall  be  a 
change  ;  and  the  arbitration  there- 
fore was  unauthorized. —  The  Cor- 
poration of  the  Township  of  Toronto 
V.  McBride  et  at,,  Executors  of  Wil- 
liam Mc  Bride,  13. 

2.  School  sections — Separation — 
Informal  by-law — Delay  in  moving 
to  quash."] — The  corporation  on  the 
7th  December,  1867,  passed  a  re- 
solution, that  a  petition  asking  for 
a  separation  from  school  section  9, 
and  to  form  a  separate  section  con- 
sisting of  certain  lots,  be  granted, 
and  a  meeting  be  called  to  elect 
trustees. 

On  the  3rd  October,  1868,  they 
passed  a  by-law,  enacting  that  this 
resolution  should  "  remain  confirm- 
ed, whole,  and  entirely  without 
abatement  whatsoever,  with  the 
force  and  effect  of  a  by-law  of  this 
corporation." 

The  applicant  in  Michaelmas 
Term,  1868,  moved  to  quash  the 
by-law  and  resolution.  It  appeared 
that  both  had  been  passed  after  due 
notice,  and  after  opposition  by  the 
applicant  and  others  before  the 
council,  and  that  a  school  had  been 
opened,  and  school  taxes  collected 
and  expended  in  the  section  as 
separated. 

Held,  as  to  the  resolution,  that 
the  delay  in  moving  was  a  suf- 
ficient reason  for  refusing  to  inter- 
fere ;  and  as  to  the  by-law,  (the 
merits  being  against  the  applica- 
tion, on  tlie  affidavits)  that  though 
informal  it  was  not  substantially 
defective,  and  was  not  open  to  ob- 
jection as  being  retroactive.  The 
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rule  was  therefore  discharged,  but 
without  costs. — Leddingliam  and 
the  Corporation  of  the  Toivnship  of 
Bentinck,  206. 

8.  School  Trustees  —  Arbitration 
with  teacher  —  Liahility  under  23 
Yic.  ch.  49,  sec.  9.] — School  trustees 
cannot  be  held  liaMe  under  23 
Vic.  ch.  49,  seg.  9,  for  wilfully 
neglecting  or  refusing  to  comply 
with  an  award,  without  being  first 
afforded  an  opportunity  of  explain- 
ing or  justifying  such  non-com- 
pliance. 

Where,  therefore,  the  defendant 
in  replevin  justified  seizing  the 
plaintifl['s  goods  under  a  warrant 
of  the  arbitrators  issued  against  the 
plaintiff  and  the  other  trustees  for 
non-compliance  with  an  award,  but 
did  not  shew  that  the  plaintiff  was 
notified  or  called  upon  to  shew 
cause  before  such  warrant  issued  : 
Held,  that  the  plea  was  bad. 

Remarks  as  to  the  informality  of 
the  warrant, —  Graham  v.  Jlunger- 
ford,  31cDougallj  McRae,  and  Rus- 
sell, 239. 

4.  School  Trustees — Action  against 
Secretary-  Treasurer.^ — Held,  affirm- 
ing the  judgment  of  the  County 
Court,  that  a  board  of  school  trus 
tees  could  maintain  an  action  for 
money  had  and  received  against 
their  secretary-treasurer,  to  recover 
a  balance  of  money  in  his  hands  not 
expended  or  accounted  for. —  The 
Trustees  of  School  Section  No.  7  in 
the  Township  of  Stephen  v.  Mitchell^ 
382. 

5.  Grammar  and  Common  School 
Trustees  —  Joint  hoard —  Corporate 
existence,] — A  joint  board  of  gram- 
mar and  common  school  trustees 
are  a  corporate  body,  capable  of 
contracting  and  being  sued,  though 
the  separate  corporate  existence  of 
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each  continues ;  and  they  were 
held  liable  therefore  for  work  done 
upon  a  contract  made  by  them  with 
the  plaintiff^ for  an  addition  to  the 
school  house. 

School  Trustees  v.  FarrelK  27  U. 
C.  R.  321,  commented  upon. — 
Oliver  V.  The  Union  Board  of  School 
Trustees  of  Ingersoll,  409. 

6.  School  Trustees — Mandamus  to 
corporation  to  provide  money — Insuf- 
ficienc//  of  estimate  and  demand.] — 
On  application  for  a  mandamus  to 
compel  a  municipal  corporation  to 
provide  $3500  for  a  board  of  school 
trustees,  it  appeared  that  on  the 
15th  March,  the  trustees  wrote  to 
the  corporation,  informing  them 
that  they  had  passed  a  resolution 
on  the  12th  inst.,  directing  their 
chairman  and  secretary  "to  wait 
on  the  council  at  its  next  meeting, 
and  submit  an  estimate  for  §3500, 
for  the  purpose  of  building  a  brick 
school  house,  the  same  to  be  pro- 
cured by  the  10th  April,"  and  re- 
questing the  council  to  provide  said 
aniount  in  accordance  with  the 
estimate.  On  the  same  day,  after 
receiving  the  letter,  the  corporation 
notified  the  trustees  that  they  were 
unable  to  comply  with  the  demand  ; 
and  on  the  13th  April,  an  order 
upon  the  treasurer  of  the  council 
by  the  chairman  of  the  board  of 
school  trustees  lor  the  $3500  was 
presented,  and  payment  refused. 

Held,  that  the  statute,  which  re- 
quires the  trustees  to  prepare  and 
lay  before  the  council  an  estimate, 
had  not  been  complied  with  ;  and 
that  the  demand  for  payment  with- 
in three  weeks,  without  shewing 
that  the  corporation  had  funds  in 
hand  available  for  the  purpose,  was 
not  reasonable.  The  mandamus 
therefore  was  refused. — In  the  mat- 
ter of  the  School  Trustees  of  Mount 
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Forest  and  The  Corporation  of  Mount 
Forest,  422. 


CONSIDERATION. 

.  Necessity  for  proof  and  evidence 
o/.] — See  Registry  Laws. 

See  Bills  of  Exchange,  &c.,  2. 


CONTRACT. 

1 .  Lease —  Collateral  verbal  agree- 
ment as  to  crops — Equitable  defence.'] 
— Declaration  for  breaking  and 
entering  the  plaintiff's  close  and 
cutting  and  carrying  away  the 
grain.  Plea,  on  equitable  grounds, 
that  the  plaintiff  held  the  land 
under  an  indenture  of  lease  from 
defendant,  on  the  negotiation  for 
and  execution  of  which  it  was 
verbally  agreed  between  them,  and 
the  true  agreement  was,  that  de- 
fendant  should  have  the  right  to 
enter  and  harvest  the  crop  then  in 
the  ground  sowed  by  him  :  that 
when  the  lease  was  executed  a 
reservation  of  such  right  in  it  was 
suggested,  but  omitted  on  the  pTain- 
tifl's  assurance  that  it  was  unne- 
cessary, as  the  agreement  between 
them  was  well  understood,  and  de- 
fendant would  be  allowed  to  take 
the  crop  ; — and  that  the  entry,  &c., 
in  pursuance  of  such  agreement,  is 
the  trespass  complained  of. 

Held,  that  the  plea  was  good,  for 
the  independent  verbal  agreement, 
made  in  consideration  of  defendant 
signing  the  lease,  was  good  as  an 
agreement,  though  defendant,  by 
the  4th  section  of  the  Statute 
of  Frauds,  might  be  prevented 
from  suing  on  it ;  and  as  equity  in 
such  a  case  would  decree  specific 
performance,  there  was  ground  for 
a  perpetual  injunction  against,  this 
action. 

Quoercy  whether  the  plea  was  not 


also  a  justification  at  law,  as  under 
an  agreement  which  was  valid  to 
protect  the  defendant,  though  he 
could  not  have  enforced  it  by 
action. — McGinness  v.  Kennedy/,  98. 

2.  Collateral  security  —  Assign- 
ment of  to  surety — Equitable  plea. ^ — 
Action  for  converting  certain  pro- 
missory notes,  with  a  special  count, 
alleging  in  substance  that  defend- 
ants held  the  notes  as  collateral 
security  for  certain  paper  in  their 
hands  to  which  the  plaintiff  was 
a  party,  and  after  they  had  collected 
part  of  them,  and  the  paper  had 
been  retired,  they  collected  and 
applied  to  their  own  use  the  re- 
maining notes,  to  which  they  had 
ceased  to  have  any  claim. 

Defendants  pleaded,  on  equitable 
grounds,  that  after  receiving  the 
notes  they  were  applied  to  by  the 
plaintiff  to  accept  in  payment  of  a 
debt  due  by  him  to  them  the  pro- 
missory note  of  one  A.  D.  for 
$1147,  which  they  refused  to  do  un- 
less one  J.  D.  would  endorse  it : 
that  J.  D.  would  not  endorse  with- 
out security,  and  the  plaintiff  there- 
upon got  defendant's  agent  to  write 
to  J.  D.,  agreeing  to  hold  the  pro- 
missory notes  in  question  to  apply 
when  collected  on  the  note  for 
$1147;  that  J.  D.,  on  the  faith  of 
this,  endorsed  said  note,  whicn  de- 
fendants accepted  in  payment,  and 
which  was  renewed  from  time  to 
time  by  the  proceeds  of  the  notes 
collected,  and  reduced  in  July. 
1862,  to  a  note  for  $477,  Avhich 
note  J.  D.  took  up,  and  defendants 
thereupon  transferred  to  him  such 
of  the  promissory  notes  in  question 
as  remaine(,  as  they  lawfully 
might,  and  were  bound  to  do: 

Lleld,  on  demurrer,  that  the  plea 
was  good,  as  shewing  a  legal  de- 
fence. 
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Qucere,  whether  it  could  be  sup- 
ported as  an  equitable  plea,  for  J. 
D.  would  have  been  a  necessary 
party  to  a  bill  by  the  plaintiff  fqr 
the  recovery  and  account  of  the 
notes. — Maybee  v.  The  Bank  of 
Toronto^  »566. 

Construction  of — Sale  ivith  right  of 
repurchase^  or  mortgage.'] — See  Sale 
OF  Goods,  6. 

See  Buffalo  and  Lake  Huron 
R.  W.  Co. — Prlnoipal  and  Suretv, 
2. — Sale  of  Goodg 


CONVICVION. 

Return  of  convictions  —  Penal 
action— C.  S.  U,  a  cii.  124  ;  29-30 
17c.  c/i.50;  32  F^c.  c/i.  6.]— Consol. 
Stat  U.C.  ch.  124  requires  justices, 
under  a  penalty,  to  return  convic- 
tions made  by  theni  to  the  next 
ensuinof  General  Gluarter  Sessions. 
29-30  Vic.  ch.  50  provides  that  it 
shall  not  be  necessary  to  make  such 
return  until  the  Gluarter  Sessions 
to  which  the  party  complaining 
can  appeal.  32  Vic.  ch.  6  (the  Law 
Reform  Act  of  1868)  enacts  that 
the  Sessions  shall  be  held  only 
twice  a  year,  and  that  such  returns 
shall  be  made  to  the  Clerk  of  the 
Peace  quarterly,  on  or  before  the 
second  Tuesday  in  March,  June, 
September,  and  December,  in  each 
year,  and  shall  embrace  all  convic- 
lions  not  embraced  in  some  pre- 
vious returns.  This  Act  came  into 
force  on  the  1st  February,  1869,  and 
makes  no  mention  of  the  29-30  Vic. 
ch.  50.  The  plaintiff  in  his  decla- 
ration charged  defendant  with  not 
returning  convictions  made  in  De- 
cember, 1868,  and  January,  1869, 
to  the  Clerk  of  the  Peace  before  the 
second  Tuesday  in  March  follow- 
ing. 


Held,  insufficient,  for  when  the 
convictions  were  made  it  was  de- 
fendant's duty  to  return  them  to  the 
Gluarter  Sessions,  which  for  all  that 
appeared  he  might  have  done  ;  and 
it  should  have  been  averred  that  he 
did  not  so  return  them  before  the 
first  of  February,  18(39,  or  after  that 
day  to  the  Clerk  of  the  Peace. 

Quoere,  as  to  the  effect  of  the  last 
Act  upon  the  29-30  Vic.  ch.  50.— 
Ollard  qui  tarn  v.  Owens^  515. 

No  appeal  will  lie  to  the  Quarter 
Sessions  from  a  summary  conviction 
under  the  Inland  Revenue  Act,,  31  V, 
ch.  8,  sec,  130.] — See  Appeal,  1. 

See  Defamation,  2. 


CORPORATIOlM. 

Presonal  liability  of  members. 
See  Common  Schools,  1. 


COSTS. 

See  Arbitration  and  Award,  1. 
— County  Court,  2.  —  Error. — 
Insolvency,  2. — Surrogate  Court. 


COUNTY  COURT. 

1 .  Ejectment  brought  in  the  0.  C. , 
under  23  Vic.  ch.  43 — Jurisdiction.] — 
In  ejectment  brought  in  the  County 
Court,  under  23  Vic.  ch.  43,  it  ap- 
peared that  defendant  held  the  land 
under  a  verbal  lease  for  a  year, 
from  7th  June,  from  one  B.,  with 
the  arrangement  that  if  B.  sold 
defendant  would  give  up  possession 
at  the  end  of  the  year.  B.,  in  Janu- 
ary, sold  to  the  plaintiff,  of  which 
defendant  had  notice,  and  promised 
to  give  up  possession,  and  the 
plaintiff  gave  defendant  a  notice  to 
quit  on  the  8th  June,  his  term 
having  expired.    At  the  trial  the 
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deed  from  B.  to  the  plaintiff  and 
the  notice  to  quit  were  proved. 

Held,  a  case  within  the  statute  : 
that  defendant's  term  was  put  an  end 
to  on  theTth  June,  and  that  there  was 
no  dispute  as  to  title  to  exclude  the 
jurisdiction  of  the  ('ounty  Court, 
which  was  clearly  not  ousted  by  the 
mere  proof  of  the  plaintiff's  paper 
title. — Neads  v.  McMillan,  415. 

2.  Error  to  County  Court — Practice 
—Costs— d\  Vic.  cli.  24.]— The  pro- 
ceedings here  with  regard  to  writs 
of  error  to  County  Courts  must  be 
governed  by  the  old  practice  in 
England. 

The.  plaintiff,  in  the  County 
Court,  recovered  $5  on  a  declara- 
tion containing  counts  on  the  war- 
ranty of  a  horse,  for  deceit,  and  the 
common  counts.  No  certificate 
was  granted,  and  judgment  was 
entered  for  defendant  for  his  costs 
of  defence  as  between  attorney  and 
client,  less  the  $5  damages.  The 
plaintiff  removed  the  judgment  by 
writ  of  error,  contending  that  under 
the  Statute  of  Ontario,  31  Vic.  ch. 
24,sec.  2,  sub-sec.  4,he  was  entitled 
to  Division  Court  costs.  The  de- 
fendant obtained  a  rule  calling 
upon  the  plaintiff  to  assign  errors. 
Held,  not  his  proper  course ;  but 
that  he  should  have  sued  out  a 
scire  facias  quare  executionem  non. 

Held,  also,  that  this  writ  could 
not  be  said  to  have  been  sued  out 
merely  for  delay,  in  which  case 
the  Court  will  not  stay  execution, 
for  there  was  fair  ground  for  con- 
tending that  the  plaintiff  was  en- 
titled to  Division  Court  costs,  and 
that  the  defendant  should  have 
deducted  his  own  costs  in  such 
Court  from  his  own  County  Court 
costs. — Hope  v.  Reillyy  478. 

See  Appeal,  2. 


COVENANT. 
See  Principal  and  Surety,  2. 

CRIMINAL  LAW. 

1.  Indictment — Cutting  timber — 
Statement  and  proof  of  property^ 
Variance.'] — Where  an  indictment 
charged  defendant  with  procuring 
certain  persons  to  cut  trees,  the 
property  of  A.,B.,  and  C,  growing 
on  certain  land  belonging  to  them, 
and  the  evidence  shewed  that  the 
land  belonged  to  them  and  to 
another  as  tenants  in  common  : 
Held,  that  a  conviction  could  not 
be  supported. — Regina  v.  Quinn, 
158. 

2.  Process  by  the  Crown  to  enforce 
payment  of  fine — Fi.  fa. — Practice.] 
— The  Crown  may  issue  a  fi.  fa. 
for  the  sale  of  lands  and  goods  in 
order  to  satisfy  a  fine  imposed ; 
and  the  person  fined  may  be  said 
to  be  indebted,  and  the  fine  to  be  a 
debt. 

Lands  and  goods  may  be  in- 
cluded in  the  same  writ,  and  it 
may  be  made  returnable  before 
the  expiration  of  twelve  months, 
the  Crown  not  being  bound  by  the 
43Geo.  Ill,  ch.  1. 

This  Court  or  a  Judge  m  'y  at 
any  time  interfere,  as  exercising 
the  powers  of  the  Court  of  Ex- 
chequer, to  restrain  undue  harsh- 
ness or  haste  in  the  execution  of 
such  writ,  although  what  is  com- 
plained of  may  be  strictly  autho- 
rized.— Regina.  v.  The  Desjardins 
Canal  Company,  165. 

8.  Indictment  for  having  counter- 
feit foreign  coin,  &c. — Demurrer — 
Consol  Stat.  C.  ch.  90,  sees.  18,  16.] 
—Sec.  18  of  Consol  Slat.  C.  ch.  90, 
makes  it  an  offence  to  have  posses- 
sion of  any  coin  counterfeited  to 
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resemble,  or  any  dies  for  the  pur- 
pose of  imitating,  any  foreign  gold 
or  silver  coin  described  in  the  16th 
section  of  the  Act.  The  gold  or 
silver  coin  there  described  are  any 
coin  of  coarse  gold  or  silver  resem- 
bling any  coin  made  by  the  autho- 
rity of  any  foreign  state  and  then 
actually  current  there,  though  not 
current  by  law  in  this  province. 

An  indictment  under  this  section 
alleged,  that  there  was  a  certain 
silver  coin  known  as  half-a*.dollar 
struck  by  and  current  in  the  United 
States,  though  not  current  by  law 
in  this  province,  and  that  the  de- 
fendants had  in  their  possesssion 
counterfeit  coin,  each  piece  resem- 
bling a  piece  of  the  current  coin 
of  the  United  States  of  the  value  of 
fifty  cents,  and  called  therein  half- 
a-doUar,  and  also  dies  used  to 
counterfeit  the  current  silver  coin 
of  the  United  States,  called  half-a- 
dollar,  &c. 

Meld,  on  demurrer,  that  the  'in- 
dictment was  bad,  for  not  alleging 
that  the  counterfeit  coin  which  the 
defendants  had  resembled  some 
gold  or  silver  coin  of  the  United 
States;  but  that  the  allegation  as 
to  the  dies  was  sufficient,  without 
alleging  that  the  silver  coin  was 
not  current  in  this  province. 

The  judgment  given  was  that 
the  indictment  be  quashed,  so  that 
another  indictment  might  be  pre- 
ferred, not  that  defendants  be  dis- 
charged.— Regina  v.  Tierney  et  al. 
181. 

4.  Forcible  entry — Restitution.'] — 
The  defendant  having  been  con- 
victed at  the  quarter  sessions  on 
an  indictment  for  forcible  entry, 
was  fined,  but  that  Court  refused  to 
order  a  writ  of  restitution,  and  the 
case  was  removed  here  by  certiorari. 

Held,  that  it  was  in  the  discre- 


tion of  this  Court  either  to  grant  or 
refuse  the  writ;  and  under  the 
circumstances,  the  verdict  being 
against  the  charge  of  the  learned 
chairman,  and  the  prosecutor's  case 
not  one  to  be  favored,  it  was  re- 
fused.— Reginaly.  Wighiman,  2li. 

5.  Perjury — Indictment — Evidence.] 
— Upon  an  indictment  for  perjury 
committed  upon  the  hearing  of  a 
complaint  before  a  magistrate,  the 
information  having  been  proved: 

Held,  upon  a  case  reserved,  that 
it  was  unnecessary  to  prove  any 
summons  issued,  or  any  step  taken 
to  bring  the  person  complained  of 
before  the  magistrate  ;  for  so  long 
as  he  was  present,  the  manner  of 
his  getting  there  was  immaterial. 

The  indictment  was  defective  for 
not  shewing  the  jurisdiction  over 
the  offence,  by  alleging  where  the 
liquor  was  sold,  the  sale  of  which 
without  license  was  the  complaint; 
but  as  judgment  had  been  pro- 
nounced, this  could  be  taken  ad- 
vantage of  only  by  writ  of  error. 

Qucere,  whether  it  was  not  de- 
fective also,  for  not  shewing  that 
the  person  complained  against  was 
present,  or  that  a  summons  issued, 
and  that  the  magistrate  was  autho- 
rized to  proceed  ex  parte. — Regina 
V.  Mason,  431. 

CROPS. 

Lease —  Collateral  verbal  agreement 
as  to  crops.]— See  Contract,  1. 


CROWN  TIMBER. 
Timber  licenses — Proof  of  Crown 
agenth  authority  to  give.] — In  trover 
for  timber  cut  on  land  covered  by 
timber  licenses  issued  to  the  plain- 
tiff: 

Held,  that  such  licenses  were 
sufficiently  proved  by  the  evidence 
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of  the  person  who  issued  them  that 
he  was  the  Crown  timber  agent, 
and  had  acted  as  such,  and  issued 
these  licenses  in  the  discharge  of 
his  duty. — Boyd  etal.  v.  Linhet  al. 
365. 

DAMAGES. 
Excessive    damages.'] — See  New 
Trial,  1,2. 

DEED. 

Evidence  oj  execution — Signing 
not  essential — Amendment  hy  strik- 
ing out  defendant.'] — In  covenant 
against  two  defendants  the  inden- 
ture of  apprenticeship  sued  upon 
was  produced  from  the  custody  of 
defendants,  with  whom  the  ap- 
prentice had  served  until  his  dis- 
missal. It  had  four  seals,  and  was 
signed  by  the  plaintiff,  his  son  the 
apprentice,  and  one  of  the  defend- 
ants, but  not  by  the  other  defend- 
ant. Held^  that  there  was  evidence 
of  execution  by  both  defendants. 

Signing  is  not  essential  to  the 
execution  of  a  deed^  though  it 
should  never  be  dispensed  with. 

An  amendment  by  striking  out 
the  name  of  the  defendant  not  sign-  i 
ing  was  refused,  on  the  ground  that 
the  other  would  then  not  have  been 
liable,  as  it  was  intended  that  both 
should  execute.  Held,  that  he 
would  have  been  liable  notwith-- 
standing  such  intention  ;  and  that 
the  reason,  therefore,  for  refusing 
the  amendment  was  insufficient. — 
Judge  V,  Tlwmson  and  Moran,  523. 

Priority  of  registration  as  against 
a  will.]  — See  ^"EGi^TRY  Laws. 

DEFAMATION. 

1 .  Lihel — Innuendo — Justification 
— Pleading— C.  S.   TJ.   6'.  cA,  103, 


sec.  2.] — Declaration. — That  the 
plaintiff  was  a  conductor  in  the 
employment  of  a  railway  company 
of  which  defendant  was  manager, 
and  had  been  dismissed  therefrom, 
and  that  defendant  falsely  and 
maliciously  published  of  the  plain- 
tiff, in  relation  to  his  conduct  while 
so  employed  and  his  dismissal,  in 
the  form  of  a  hand-bill  addressed 
to  the  employees  of  the  company, 
the  following  : 

"  It  having  come  to  the  know- 
ledge of  the  dir«^ctors  of  the  com- 
pany that  an  envelope  was  mailed 
at  Hamilton,  containing  four  cou- 
pon tickets  for  passages  from  Sus- 
pension Bridge  to  Detroit,  which 
had  been  previously  used,  but  not 
cancelled  or  returned  to  the  audit 
office  in  accordance  with  the  regu- 
lations, and  which  envelope  was 
addressed  in  the  handwriting  of  ' 
conductor  T.  (the  plaintiff'),  to  a 
conductoron  the  New  York  Central 
R.  W.  Co. — conductors  and  others 
are  informed  that  conductor  T.  has 
been  dismissed  from  the  service  of 
the  Great  Western  B,.  W.  Co. 
innuendo,  that  the  plaintiff  had  con- 
ducted himself  traudulently  in  his 
'said  employment,  and  attempted  to 
defraud  the  company,  and  had  been 
dismissed  therefor. 

Plea — That  it  is  true,  as  stated 
in  the  alleged  libel,  that  an  enve- 
lope was  mailed  at  Hamilton  con- 
taining four  coupon  tickets  for 
passages  from  Suspension  Bridge 
to  Detroit,  which  had  been  pre- 
viously used,  but  not  cancelled  or 
returned  to  the  audit  office  in  ac- 
cordance with  the  regulations,  and 
which  envelope  was  addressed  in 
the  plaintiff's  handwriting  to  a  con- 
ductor on  the  New  York  Central  H. 
W.  Co.,  and  that  conductors  and 
others  were  informed  that  the  plain- 
tiff had  been    dismissed  from  the 
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service  of  the  Great  Western  E.W. 
Co. 

Held^  on  demurrer,  tliat  under 
Consol.  Stat.  U.  C.  ch.  103,  sec.  2, 
the  plea  was  a  good  defence,  for 
that  the  defendant  undertook  by  it 
to  justify  the  libel  loitli  the  innu- 
endo.—  Tench  v.  Sicinj/ard^  819. 

2.  Libel — Describing  plaintiff  as 
a  gaol-bird  after  his  conviction  had 
been  reversed  —  Pleading.']  —  The 
plaintiff  complained  of  a  libel  de- 
scribing him  as  an  ex-penitentary- 
bird  from  the  state  prison  at  Au- 
burn, in  the  State  of  New  York — 
(innuendo,  that  the  plaintiff  had 
served  a  term  in  the  penitentiary 
as  a  convict)  to  which  it  was  alleged 
that  he  was  sent  on  a  conviction 
for  obtaining  money  by  false 
pretences.  Defendant  pleaded,  as 
to  the  words  without  the  jneaning 
alleged,  that  the  plaintiff,  before  the 
libel,  had  been  duly  convicted  of 
the  offence  mentioned,  and  im- 
prisoned at  Auburn  under  sentence 
therefor.  The  plaintiff  replied 
that  tlie  alleged  conviction  was 
obtained  without  legal  eviden-ce, 
and  afterwards,  on  appeal  to  the 
proper  court,  was  reversed  and 
annulled,  as  defendant  well  knew 
before  publishing  the  libel. 

Meld,  on  demurrer,  that  the  repli- 
cation was  a  good  answer  to  the 
plea. 

Held,  also,  that  the  plea  was  good, 
although  pleaded  to  the  words  with- 
out the  innuendo. — Davis  v.  Stew- 
loart,  441. 

3.  Slander — Imputation  of  indict- 
able offence — Innuendo  ] — Held,  that 
a  declaration  in  slander  for  calling 
defendant  a  "  Sodomite"  suffi- 
ciently imputes  the  charge  of  an 
indictable  offence,  without  any 
innuendo. 


But  if  this  were  otherwise,  de- 
fendant having  by  liis  plea  justified 
the  words  as  imputing  the  statuta- 
ble crime  :  Held,  that  an  amend- 
ment, by  adding  the  innuendo, 
should  have  been  allowed. — Anony- 
mous, 456. 


DEMURRER. 

To  indictment — Form  oj  judg- 
ment.]— See    Criminal  Law,  3 — 

See  Pound-keeper — Sale  of 
Goods,  3. 


DESCRIPTION  OF  GOODS. 
In  detinue.] — See  Detinue. 


DETINUE. 

Held,  on  motion  to  arrest  judg- 
ment, that  the  goods  were  suffi- 
ciently described  in  a  count  in 
detinue  as  600  bushels  of  rye. — 
Richardson  v.  Gray  et  al.,  360. 

See  Trespass, 


DISTRESS. 

For  rent  payable  in  crops.] — See 
Lease,  1. 


DIVISION  COURTS. 

Maliciously  suing  out  attachment — 
Action  for.] — The  defendant  having  , 
sued  out  an  attachment  from  the 
Division  Court,  and  seized  under 
it  certain  materials  employed  in 
repairing  a  vessel — Held,  that  such 
attachment  could  not  be  warranted 
by  any  intention  on  the  plaintiff's 
part  to  remove  the  property,  the 
statute  requiring  an  attempt  to  re- 
move (Consol  Stat.  U.  C.  ch.  19, 
sec.  199)  ;  and  there  being  no  evi- 
dence of  such  an  attempt,  or  of  any 
reasonable  ground  for  supposing  it 
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to  have  been  made,  that  the  defen- 
dant was  liable  for  issuing  the 
attachment  without  reasonable  or 
probable  cause. 

The  fourth  count  was  for  malici- 
ously attaching  for  $96,  when  the 
plaintiff  owed  defendant  only  $22. 
Held,  a  good  count,  without  shew- 
ing, as  in  the  case  of  a  distress  for 
rent,  that  the  goods  were  sold  to 
satisfy  more  than  the  $22. 

The  defendant  had  claimed  $74 
for  rent  of  the  ship-yard,  which  had 
been  disallowed  by  the  Division 
Court.  The  evidence  in  support  of 
the  claim  was,  in  substance,  that 
after  defendant  had  worked  on  the 
vessel  for  some  time  a  difficulty 
arose  between  him  and  the  plaintiff, 
in  consequence  of  which  he  refused 
to  go  on,  and  the  plaintiff  desired 
him  to  do  nothing  more.  The 
vessel  then  remained  in  the  yard 
for  more  than  a  month,  until  the 
plaintiff  got  her  ready  to  launch, 
the  defendant  having  notified  the 
plaintiff  that  he  must  pay  rent  in 
advance  ;  but  there  was  no  evi- 
dence of  any  letting  or  agreement. 
Held,  that  on  these  facts  the  jury 
were  warranted  in  finding  that  the 
defendant  had  no  reasonable  ground 
for  attaching  for  the  rent. — Hood  v. 
Cronkite,  98. 

Bailiff  of,  entitled  to  notice  of 
action  for  seizure."] — See  Notice  of 
Action. 

DOWER. 

1.  Election — Evidence. \ — In  dower, 
it  appeared  that  the  demandant's 
husband,  who  was  a  potter,  devised 
to  each  of  his  children  certain  real 
estate,  and  gave  to  his  wife  an 
annuity  of  £25,  to  be  paid  half- 
yearly  by  his  executor,  and  to  be 
in  lieu  of  dower,  and  devised  to 
her  certain  town  lots  for  life.  The 


pottery  he  directed  to  be  rented 
until  his  son  J.  should  come  of  age, 
when  all  his  estate,  not  otherwise 
devised,  was  to  be  divided  amongst 
his  children,  subject  to  the  annuity. 
She  was  to  have  firewood  ofT  the 
premises  in  question  ;  and  his  exe- 
cutors were  to  sell  all  his  stock  and 
farming  utensils,  &c. 

After  the  testator's  death,  in 
1846,  the  executor,  who  consented 
to  act  at  the  demandant's  urgent 
request,  sold  the  stock,  &c.,  and 
handed  the  whole  proceeds  to  her. 
She  kept  the  pottery  until  her  son 
came  of  age,  collected  the  debts, 
and,  having  married  six  months 
after  the  testator's  death,  she  and 
her  second  husband  managed  all 
tlie  real  estate  and  received  the 
rents.  The  annuity  was  never 
specifically  paid  to  her,  bjut  the 
rents  exceeded  it. 

Held,  that  there  was  evidence  to 
go  to  a  jury  to  support  a  plea  of 
election,  and  a  verdict  having  been 
found  for  the  tenant,  a  new  trial 
was  refused. —  Walmsley  et  ux»  v. 
Walmsley,  214. 

2.  Election.^ — To  an  action  of 
dower  the  tenant  pleaded,  on  equi- 
table grounds,  that  before  the  hus- 
band was  seized  his  father  owned 
the  land,  and  conveyed  it  to  the 
husband,  in  consideration  of  natural 
affection,  and  that  the  grantor  and 
his  wife  should  enjoy  it  for  their 
lives  and  that  of  the  survivor  :  that 
the  husband  leased  it  to  his  father 
and  mother  during  their  joint  lives 
and  the  life  of  the  survivor,  which 
was  intended  for  their  support,  and 
the  mother,  the  survivor,  and  one 
of  the  tenants,  had  no  other  means 
of  support :  that  afterwards  the 
husband  devised  his  personal  pro- 
perty and  all  his  real  estate  to 
demandant  until  his  two  sons  should 
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come  of  age,  on  which  event  he 
devised  a  portion  to  each,  subject 
to  certain  charges  in  favor  of  his 
wife,  which  devise  he  intended,  and 
by  his  will  declared,  to  be  in  lieu 
of  dower  :  that  neither  of  the  sons 
attained  twenty-one  :  that  after  the 
death  of  her  husband  the  demandant 
took  possession  of,  and  had  since 
enjoyed,  all  her  husband's  real 
estate,  and  took  also  the  personal 
estate,  and  has  used  and  disposed 
of  the  same  for  her  own  use  : 

Held,  on  demurrer,  a  bad  plea,  for 
not  alleging  expressly  an  election 
by  the  widow,  but  leaving  it  to  be 
inferred  from  the  other  statements. 

The  evidence  shewed  that  the 
testator  died  in  debt :  that  the 
executor  declined  to  prove  the  will, 
there  being  no  money  to  pay  pro- 
bate or  funeral  expenses  :  that  the 
widow  sold  some  of  the  slock, 
horses  and  cows,  to  support  the 
family,  and  others  because  there 
was  no  fodder  to  keep  them  :  and 
the  furniture.  &c.,  was  sold  by  the 
sheriff  under  execution.  The  real 
estate  consisted  of  forty-five  acres, 
without  a  house  on  it,  leased  on 
shares,  and  worth  about  S80  a  year ; 
and  on  her  claiming  dower  five 
years  before,  the  person  working  it 
had  agreed  to  pay  her  ^50  a  year, 
which  had  been  paid  for  one  year. 
Held,  no  evidence  of  an  election  to 
take  under  the  will  in  lieu  of  dower: 

Held,  also,  that  the  devise  of  the 
land  to  the  widow  for  her  own  and 
her  sons'  support  till  they  should 
come  of  age,  did  not  make  her 
tenant  of  the  freehold,  so  as  to 
prevent  her  from  recovering  dower. 
— Reynolds  v.  Reynolds  et  aA,  225. 

DRAINS. 

See  Arbitration  and  Award,  2 
— Highways,  4. 

81 — VOL.  XXIX  U.C.Pw 


EJECTMENT. 

Under  23  Vic.  ch.  43.]  —  See 
County  Courts,  1. 

See  Evidence,  3 — Executions — 
Limitations,  Statute  of,  1. 

ELECTION. 

Eoldence  of,  in  doioer.']  —  See 
Dower. 

Evidence  of  election  fo  accept  estate.] 
— See  Lease,  2. 

ENDORSEMENT. 
See  Bills  of  Lading,  (fcc,  2. 

EaUfTABLE  PLEAS. 
See  Pleading. 


ERROR. 

33  Vic.  ch.  7,  sec.  12,  not  retro- 
spective.]— The  Statute  of  Ontario 
33  Vic.  ch.  7,  -sec,  12,  provides 
that  the  law  and  practice  as  lo 
writs  of  error,  and  the  proceedin^js 
thereon,  shall  hereafter  be  the  same 
as  now  in  force  in  England  ;  and 
there  error  cannot  be  brought  for 
any  error  in[a  judgment  with  respect 
to  costs. 

Held,  that  the  statute  was  not 
retrospective,  so  as  to  affect  a  writ 
of  error  in  respect  of  costs  issued 
before  its  passing  ;  for  such  a 
writ  is  a  new  action,  and  there  is 
nothing  in  the  Statute  shewing  that 
it  was  intended  to  take  away  a 
vested  right. — Pope  v.  Reilly,  495. 

To  County  Courts — Practice.] — 
/S^e  County  Courts,  2 — Appeal,  2. 

ESTOPPEL. 

it  appeared  in  ejectment  that 
the  purchaser  at  a  sheriff's  sale, 
under  whom    defendant  claimed, 
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had  sued  the  present  plaintiff  in 
trespass,  and  obtained  a  verdict 
and  judgment  on  a  plea  that  the 
land  was  not  his,  the  purchaser's. 
Held,  the  Court  being  left  to  draw 
inferences  of  fact,  that  though  the 
freehold  on  such  plea  was  not 
necessarily  in  issue,  yet  in  the 
absence  of  proof  to  the  contrary  it 
might  be  assumed  to  have  been, 
and  the  pJaintiff  in  this  suit  was 
therefore  estopped  by  the  judgment. 
—  Chambers  v.  Dollar  et  al.y  599. 

/See  Practice,  1, 

EVIDENCE. 
1.  Letter — Notice  to  Produce.'] — 
A  letter  written  by  defendant  io 
plaintiff  before  issuing  the  attach- 
ment which  was  the  cause  of  action, 
saying  that  he  was  still  willing  to 
settle  amicably,  but  that  if  the 
plaintiff  refused  to  meet  him  in 
the  same  spirit  he^would  push  the 
matter  to  the  utmost  ;  BeM,  not 
provable  by  secondary  evidence, 
without  a  notice  to  produce. — Hood 
V.  Cronkitef  98. 

2  Negligence — Evidence  of  facts 
since  action — Letters  written  without 
'prejudice,  and  proposals  for  settle- 
ment.']— After  one  trial, on  which  the 
jury  had  failed  to  agree,  defendants' 
solicitor  wrote  to  the  plaintiff  to 
make  tnem  a  proposition,  "  of 
course  without  prejudice,  further 
than  I  will  state  in  this  letter." 
The  defendants,  he  said,  believed 
that  the  plaintiff'  was  not  injured  at 
all  ;  but  if  he  would  put  himself 
under  the  charge  of  three  medical 
men  named,  at  Montreal,  for  six 
months,  of  which  they  would  pay 
all  expenses,  and  if  these  gentle- 
men, or  any  two  of  them,  would 
say  they  believed  he  was  hurt,  de- 
fendants would  waive  every  other 


defence,  although  they  thought 
they  had  good  grounds  for  further 
defence,  and  would  settle  with  him 
on  such  terms  as  might  be  agreed  on, 
or  as  the  three  medical  men  would 
name.  This  offer,  he  added,  was 
made  by  defendants  intending  to 
use  it  if  refused,  to  shew  their  sin- 
cerity and  the  plaintiff's  reluctance 
to  submit  to  a  lair  test. 

This  was  declined,  but  a  few 
days  after,  and  after  a  jury  had 
been  sworn  in  the  case,  an  agree- 
ment was  entered  into  of  substan- 
tially the  same  character.  By  it 
the  plaintiff,  at  defendants'  ex- 
pense, was  to  be  placed  for  six 
months  at  Toronto  under  fourmedi- 
cal  men,  and  the  defendants  agreed 
that  if  they,  or  a  majority  of  them, 
should  agree  that  the  plaintiff  was 
injured  at  the  time,  by  the  means, 
and  in  the  manner  alleged  by  him, 
they  would  pay  damages  to  be  esti- 
mated as  provided  for. 

The  medical  men  however  failed 
to  agree,  and  the  case  was  again 
brought  to  trial.  The  defence  was 
that  the  injury  was  either  simu- 
lated or  caused  by  the  plaintiff's 
own  negligence.  The  letter  and 
agreement  were  admitted  in  evi- 
dence for  the  plaintiff,  and  the  jury 
were  told,  that  if  in  doubt  as  to  the 
plaintiff  having  contributed  to  his 
own  injury,  they  might  consider 
the  letter  as  evidence  against  de- 
fendants on  that  point.  They  found 
for  the  plaintiff,  saying  that  they 
did  not  think  him  guilty  of  any 
neglect. 

Held,  that  the  letter  and  agree- 
ment were  admissible,  lo  shew,  on 
the  plaintiff's  part,  that  he  was 
claiming  in  good  faith  as  he  had 
proved  by  submitting  to  the  test 
proposed  ;  and  that  the  defendants 
might  nave  used  them  to  shew 
under  what  circumstances  and  at 
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whose  expense  the  plaintiff  had 
been  under  treatment. 

Held,  also,  that  it  was  no  objection 
to  their  admission  that  they  were 
matters  arising  since  the  action. 

Held,  also,  that  though  the  letter 
was  expressed  in  the  beginning  to 
be  without  prejudice,  yet  as  the 
defendants  afterwards  declared  in 
it  their  intention  to  use  it  as  evi- 
dence to  shew  the  plaintiff's  want 
of  good  faith,  the  plaintilf  was  en- 
titled to  shew  it  and  the  subsequent 
agreement  to  repel  any  such  impu- 
tation. 

Held,  also,  that  the  direction  as 
to  the  effect  of  the  letter  was  wrong, 
and  was  equivalent  to  admitting  it 
as  evidence  of  defendant's  negli- 
gence ;  and  that  the  verdict  musi 
therefore  be  set  aside. 

Wilson^  J.,  dissented,  on  the 
ground  that  the  letter,  under  the 
circumstances,  was  admissible  to 
shew,  either  that  the  defendants 
had  not  good  grounds  of  defence, 
notwithstanding  what  they  asserted, 
otherwise  they  would  not  have 
waived  them,  or  to  shew  that  they 
had  agreed  not  to  rely  upon  them  if 
the  plaintiff  would  submit  to  the 
proposed  test  as  he  had  done.  And 
semhie.  that  even  if  not  admissible 
for  this  purpose,  there  was  no 
ground  for  a  new  trial,  for  the  jury 
were  told  to  consider  it  only  in  the 
event  of  doubt  as  to  the  plaintiff 
being  guilty  of  joint  negligence 
with  defendants,  and  they  found 
that  he  had  been  guilty  of  no  negli- 
gence at  all. —  Clarii;  v.  The  Grand 
Trunk  R.  Tf.  Co.,  136. 

3.  Ejectment— Heirship — Proof  of 
identiti/,'] — In  ejectment  the  plain- 
tiff claimed  under  a  deed  to  him 
from  one  George  O.  Graves,  the 
heir  of  the  patentee.  Captain  Adam 
Graves.   He  gave  evidence  that  his 


grantor  was  the  heir  of  one  Adam 
Graves  who  had  been  a  captain  in 
the  navy,  and  put  in  the  patent  to 
liitn  of  9S0  acres,  with  a  deed  to 
himself  from  the  alleged  heir  of 
the  same  land,  of  which  the  land  in 
dispute  formed  part. 

Held,  sufficient  evidence  to  go  to 
the  jury  of  identity  between  the 
patentee  and  the  alleged  ancestor. 
— Brown  V.  Livingstone,  520. 

Effect  of  putting  in  deed  under 
notice  to  produce.^ — See  Registry 
Laws. 

Of  account  stated^] — See  Account 
Stated. 

Of  authority  of  Crown  Timber 
Agent.l — See  Crown  Timber. 

Of  execution  of  deed.]  —  See 
Deed. 

Of  collateral  agreement  as  to  crops, 
the  lease  being  in  writing.] — See  Con- 
tract, 1. 

Of  joint  liability  in  Trespass^ — 
See  Trespass. 

Of  reasonable  and  probable  cause 
for  attachment  .~\  —  See  Division 
Courts. 

Oj  election  in  Dower.']  —  See 
Dower. 

See  Criminal  Law,  5 — Insur- 
ance, 3 — Trespass,  1. 

EXECUTIONS. 

The  defendant  in  ejectment 
claimed  under  a  sheriff's  sale.  It 
appeared  that  ^Ji.ja.  was  returned 
lands  on  hand,  and  a  ven,  ex.  issued, 
to  which  there  was  a  return  of  lands 
sold  for  £41,  and  no  further  lands  ; 
but  this  last  part  was  of  no  effect, 
there  being  no  ji  fa.  residue.  An 
alias  ven.  ex.  then  issued,  instead 
of  an  alias  /?,  fa.,  and  under  this 
the  land  in  question  was  taken  and 
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sold.  Sernble,  that  such  sale  could 
not  be  supported. 

The  ven.  ex.  recited  a  seizure  of 
goods  under  a  fi.  fa.  lands,  and 
commanded  the  sheriff  to  sell  lands. 
Held,  clearly  amendable. —  Cham- 
hers  V.  Dollar  et  al.,  599. 

Evidence  of  joint  liability  hy  de- 
fendants seizing  under  separate  exe- 
cution.'\ — See  Trespass,  2. 

By  Crown,  to  enforce  payment  of 
jine.^ — See  Criminal  Law,  2. 
See  Insolvency,  2,  5. 

FENCE  VIEWERS. 
Sec  Arbitration  and  Award,  2. 

FINE. 

Process  to  enforce  payment  of.~\ — 
See  Criminal  Law,  2. 


FORCIBLE  ENTRY. 
See  Criminal  Law,  4. 

FRAUD  AND  MISREPRESEN- 
TATION. 

Action  against  sheriff  for  giving 
false  certificate — Plea,  misrepresenta- 
tions made  hy  plaintiffs'  agent."] — 
Declaration  against  a  sheriff  for 
falsely  certifying  that  there  were 
no  executions  against  the  lands  of 
one  H.  Plea,  on  equitable  grounds, 
in  substance,  that  the  plaintiffs' 
agent  duly  authorized  in  that  be- 
half, late  in  the  day,  and  after  the 
defendant's  office  was  closed,  ap- 
plied to  defendant's  clerk  for  ihe 
certificate  on  the  street :  that  the 
clerk  having  declined  to  return  to 
the  office  to  make  the  requisite 
search,  the  plaintiffs'  agent  then 
represented  to  hiin  that  the  plain- 
tiffs were  aware  of  theirown  know- 
ledge that  there  were  no  executions, 


and  would  take  the  risk  of  their 
being  any,  and  would  not  hold  de- 
fendant responsible  if  such  certifi- 
cate should  prove  untrue,  of  which 
the  agent  said  there  was  no  danger 
whatever  ;  and  the  clerk  thereupon 
signed  the  certificate  at  the  agent's 
request,  in  reliance  solely  upon  such 
representations,  and  without  search- 
ing as  his  duty  required,  and  under 
the  belief  induced  by  such  repre- 
sentations that  there  were  no  exe- 
cutions, and  upon  the  understand- 
ing aforesaid  that  no  responsibility 
should  attach  to  defendant. 

Held,  on  demurrer,  a  good  de- 
fence, for  it  shewed  that  the  certi- 
ficate was  obtained  by  the  false  re- 
presentation of  the  plaintiffs'  agent 
made  by  him  at  the  time, for  which 
the  plaintiffs  were  responsible. — 
Colonial  Securities  Co.  v.  Taylor, S76. 

FRAUD. 

See  Insolvency,  7  —  Sale  of 
Goods,  3. 

FRAUDS  (STATUTE  OF.) 
See  Contract,  1. 


HIGHWAYS. 

1 .  Original  road  alloioance — Road 
used  in  lieu  thereof — By-law  to  open 
allowance,  29-30  Yic.  ch.  51,  sees. 
384,  388.] — The  original  allowance 
for  road  between  two  concessions 
had  never  been  opened  across  seven 
lots,  though  it  had  been  opened  to  the 
east  and  west  of  those  lots,  and  for 
more  than  sixty  years  had  been  en- 
closed with  those  lots,  another  line  of 
road  having  been  for  the  same  period 
travelled  in  lieu  of  it,  and  used  as 
the  main  highway.  The  township 
corporation  passed  a  by-law  to  open 
the  original  road  allowance,  which 
the  proprietor  of  one  of  these  lots, 
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moved  to  quash.  It  was  sworn  that 
the  travelled  road  had  originally 
been  given  by  the  proprietors  of 
these  lots  in  place  of  the  original 
allowance  without  compensation, 
and  two  patents  were  put  in,  issued 
in  1803,  which  apparently  included 
such  allowance  ;  while  on  the  part 
of  the  corporation  it  was  alleged 
that  such  road  had  been  opened  by 
the  then  proprietors  of  these  lots 
for  their  own  convenience  merely  : 
that  it  was  too  narrow,  on  low 
ground,  and  insufficient  for  the 
j)ublic  convenience,  for  which  the 
original  allowance  was  required  ; 
and  that  the  corporation,  though 
frequently  applied  to,  had  always 
refused  to  convey  such  allowance 
to  the  owners  of  the  lots. 

//e/c7,  that  if  that  travelled  road 
had  been  given  in  lieu  of  the  origi- 
nal allowance  as  alleged,  the  own- 
ers of  the  lots  who  had  taken  pos- 
session of  such  allowance  would 
have  a  title  to  it,  under  sees.  SS^, 
338  of  the  Municipal  Act,  29-30 
Vic.  ch.  51  :  that  there  was  evi- 
dence which  would  well  warrant 
a  jury  in  finding  that  it  had  been 
so  granted  ;  and  that  the  by-law 
should  therefore  be  quashed,  leav- 
ing the  question  to  be  determined 
by  action. 

Wilson,  J.  dissented,  on  the 
ground  that  the  applicant  was 
bound  to  make  out  a  clear  case  to 
deprive  the  public  of  their  right  to 
the  original  allowance,  and  that  he 
had  failed  to  do  so. — Burritt  and 
the  Corporation  of  Marlborough^  119. 

2.  Obstruction  —  Indictment.]  — 
Defendant  being  indicted  for  over- 
flowing a  highway  with  water  by 
means  of  a  mill  dam  maintained  by 
liim,  objected  that  there  w^as  no 
highway,  and  could  be  no  convic- 
tion, because  the  road  overflowed, 


which  was  an  original  allowance, 
had  been  in  some  places  enclosed 
and  cultivated.  It  was  used,  how- 
ever, at  other  points,  and  those  who 
had  enclosed  it  were  anxious  that  it 
slTould  be  opened  and  travelled, 
which  they  said  was  impossible 
owing  to  the  overflow.  The  over- 
flow, too,  was  at  other  parts  than 
those  so  enclosed. 

Jleld,  that  a  conviction  was 
clearly  right. — Rejina  v.  Lees^  221. 

3.  R  W.  Co. — Bridge  over  r a  ihoay 
—  Obligation  to  repair.'\ — Where  a 
Railway  Company  carried  the  high- 
way across  and  over  their  road  by 
a  bridge  :  Held,  under  Consol.  Stat. 
C.  ch.  66,  sec.  9,  sub-sec.  5,  sec. 
12,  sub-sec.  4,  that  the  Company 
were  bound  to  keep  in  repair  such 
bridge  and  the  fence  on  each  side 
of  it. —  VanAllen  v.  llie  Grand 
Trunk  R.  W.  Co.,  436. 

4.  Highioays — Injury  caused  by 
draining — JLiability  of  corporation.'\ 
— The  defendants,  in  order  to  drain 
a  highway,  conveyed  the  surface 
water  along  the  side  of  it  for  some 
distance  by  digging  drains  there, 
and  stopped  the  work  opposite  the 
plaintiff's  land,  which  was  thus 
overflowed. 

Held,  that  the  defendants  were 
liable,  even  without  any  allegation 
of  negligence. — Rowe  v  The  Cor- 
poration of  Rochester,  590. 


HUSBAND  AND  WIFE. 

Division  Court — Set-off  of  judg- 
ments— Married  Wom€n''s  Act,  C.  S. 
U.  C.  ch,  73.]— L.  and  his  wife, 
who  had  married  in  1^65,  recovered 
judgment  in  the  Division  Court 
against  B  ,  for  rent  due  to  Mrs,  L. 
on  land  which  she  had  inherited 
from  her  father  in  1852,  and  B.  on 
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the  same  day  recovered  a  judgment 
against  L.  for  a  larger  sum. 

Held,  that  Mrs,  L.  being  entitled 
under  Consol.  Slat.  U.  C.  ch.  78, 
to  the  rent  as  her  own,  and  her 
husband  joined  in  the  action  tor 
conformity  only,  there  could  be  no 
set-off  against  it  of  B.'s  judgment 
against  L. 

Such  set-off  having  been  directed 
in  the  Division  Court,  a  mandamus 
was  granted  to  the  clerk,  to  issue 
execution  on  the  judgment  re- 
covered by  Mrs.  L. — In  re  Linden 
et  ux.  V.  Buchanan,  1. 

Insurance  hi)  hushand  of  toife^s 
estate.'] — See  Insurance,  1. 

See  Railways|and  Railway  Com- 
panies. 

IDENTITY. 
Evidence  o/.] — See  Evidence, 

INDEMNITY. 

See  Principal  and  Surety,  2. 

INDIANS. 

Indian  land — Right  of  Indians  to 
sell  timber.] — Held,  that  an  Indian 
might  sell  cordwood  cut  by  him  on 
unsurrendered  Indian  reserve  land, 
of  which  he  was  in  occupation  as  a 
member  of  the  tribe. 

Morrison,  J.,  concurred  on  the 
ground  only  that  the  wood  in  this 
case  might,  for  all  that  appeared, 
have  been  cut  by  the  Indian  in 
clearing  the  land  with  a  view  to  its 
cultivation  by  him.  —  Fcgan  v. 
McLean,  202. 

INDICTMENT. 

For  obstruction  of  highwaj/.'] — See 
Highway,  2. 

See  Criminal  Law,  1,  3,  5. 


INLAND  REVENUE. 

Appeal  from  conviction  under.'] — 
See  Appeal,  1. 

INSOLVENCY. 

1.  Chattel  mortgage — Evidence  of 
insolven eg — Preference . ] — The  plain- 
tiff claiming  under  a  chattel  mort- 
gage for  $2000,  as  afyainst  an  exe- 
cution creditor,  called  the  morga- 
gor,  who  swore  that  when  it  was 
given  he  was  not  insolvent,  having 
real  estate,  and  a  claim  against  a 
railway  company  lor  which  two 
years  previously  he  had  refused 
|lOO,000;  but  there  were  several 
unsatisfied  judgments  and  exe- 
cutions against  him.  He  slated 
also,  that  the  mortgage  was  given 

1  for  the  price  of  the  property 
covered  by  it,  household  furniture, 
which  he  had  bought  from  the 
pla^'ntiff ;  and  that  the  terms  of  his 
purchase  were  cash,  but  being  dis- 
appointed in  getting  the  money  to 
pay,  he  had  offered  either  to  let  the 
plaintiff  take  back  the  furniture  or 
give  him  a  mortgage  on  it,  which 
latter  the  plaintiff  accepted. 

The  jury  having  found  that  this 
mortgage  was  given  by  the  mort- 
gagor being  insolvent,  with  intent 
to  give  the  plaintiff  a  preference 
over  his  other  creditors. 

i/eld,  that  there  was  evidence  to 
go  to  them  of  the  mortgagor's  in- 
solvency, but  that  if  the  mortgage 
was  given  under  the  circumstances 
stated  by  him,  it  was  not  a  pre- 
ference. A  new  trial  was  therefore 
granted. — Hersee  v.  White  et  aZ.  232. 

2,  29  Vic.  ch,  18,  sec.  IS— Lien 
for  costs.] — Held,  overruling  In  re 
Ross,  3  P.  R.  394,  that  under  29 
Vic.  ch.  18,  sec.  13,  a  judgment 
creditor  who  had  an  execution  in 
the  sheriff's  hands  at  the  making 
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of  the  assignment,  was  entitled  to 
rank  for  his  costs  of  the  judgment 
as  a  privileged  creditor  against  the 
insolvent. — In  re  Heyderiy  262. 

3 .  Co nditional d iscJi a  rge-Freferen - 
fial  payment.'] — Upon  appeal  it  ap- 
peared that  the  assignment  was 
made  on  the  ]Oth  June,  180S  :  that 
on  the  15th  April  previous  the  in- 
solvents had  paid  to  their  father 
two  promissoi}''  notes,  made  by 
them  in  July  and  August,  1867,  at 
three  months,  for  $934.  The  father 
in  his  examination  swore  that  these 
notes  were  given  by  the  insjlvents 
for  their  respective  private  debts 
fjoiid  fide  due  to  him  for  money  lent 
and  paid,  and  for  their  board  be- 
tween 1863  and  1866;  and  that  he 
had  no  knowledge  of  their  business 
until  the  27th  April,  186S,  when 
he  was  asked  by  one  of  them  for 
an  advance  of  $2000,  which  he  re- 
fused, not  being  satisfied  with  the 
statement  of  their  affairs  then  pro- 
duced to  him.  His  statement  was 
confirmed  by  the  insolvents.  The 
learned  County  Court  Judge  upon 
this  evidence  decided  that  the  pay- 
ments to  the  father  were  preferen- 
tial, and  he  made  the  discharge  of 
the  insolvents  within  three  years 
conditional  upon  their  payment  of 
the  amount  so  paid,   Upon  appeal: 

Held, I.  That  theevidence  could 
not  be  assumed  to  be  untrue,  and 
that  the  payments  therefore  could 
not  be  treated  as  preferential.  2. 
That  if  this  were  otherwise,  the 
order  could  not  be  upheld,  for  the 
statute  only  authorizes  conditions 
within  the  power  of  the  insolvents 
to  comply  with. — In  re  Wallis  ct  al, 
313. 

4.  Assignment — Insolvent  Act  of 
1864,  sec,  ^—C.  S.  U.  C.  ch.  20,  sec. 
18.] — A  debtor,  being  in  difficul- 


ties, assigned  all  his  property  to  a 
creditor,  who  agreed  to  pay  a  com- 
position of  40  cents  in  the  $  within 
a  year.  This  had  been  paid,  ex- 
cept to  defendant,  who  refused  to 
accept  it,  and  issued  execution. 
On  an  interpleader  between  the  as- 
signee and  defendant,  to  try  the  title 
to  the  goods  assigned,  the  jury  hav- 
ing found  the  transaction  honh, fide: 

Held,  affirming  the  judgment  of 
the  County  Court,  that  such  assign- 
ment was  not  avoided  by  the  Insol- 
vent Act,  sec.  8,  for  that  the  statute 
applies  only  where  proceedings 
are  taken,  and  as  against  a  person 
claiming,  under  it. 

Held,  also,  that  the  assignment 
was  not  invalid  under  Consol.  Stat. 
U.  C.  ch.  26,  sec.  18. — Squire  v. 
Watt,  328. 

5.  Insolvent  Act,  1865,  sec,  13 — 
Execution  —  Lien .]  —  Held,  under 
sec.  13  of  the  Insolvent  Act  of  1865, 
that  where  before  the  assignment 
the  money  had  been  made  by  the 
sheriff  under  a  fi.  fa,  against  the  in- 
solvent, the  execution  creditor  was 
entitled  to  it  ;  for  that  the  section 
applied  only  where,  but  for  its  provi- 
sions, a  lien  would  have  existed  on 
the  property  in  question  at  the 
execution  of  the  assignment,  and 
not  where  it  had  been  converted 
into  money  which  belonged  to  the 
execution  creditor. 

Held,  also,  that  under  the  cir- 
cumstances of  this  case,  the  money 
must  be  treated  as  received  under 
the  execution. — Sinclair  ct  al,  v. 
McDougall,  388. 

t).  Insolvent  Act  of  State- 
ment of  debt  in  schedule— ^ Discharge. 1 
— To  an  action  for  attorney's  costs, 
defendant  pleaded  his  discharge 
under  the  Insolvent  Act  of  1864, 
alleging  that  the  plaintiff's  name 
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and  residence,  with  a  statement  of 
defendant's  indebtedness  to  him 
being  for  a  balance  of  costs  in  two 
suits  specified,  were  stated  in  his 
schedule  filed,  and  that  he  was  not 
aware  before  obtaining  his  dis- 
charge of  the  exact  amount  of  such 
indebtedness.  The  plaintiff  replied 
that  his  name  was  not  mentioned 
in  the  schedule  for  any  sum  or 
amount  whatever. 

Held^  on  demurrer,  that  the  repli- 
cation was  bad,  and  the  plea  good  ; 
for  that  the  debt  due  to  the  plaintiff 
was,  under  the  circumstances,  suffi- 
ciently stated  in  the  schedule. 

The  statute  (Insolvent  Act  of 
1864)  is  substantially  complied 
with  if  the  debt  is  set  out  in  such 
a  manner  as  cannot  mislead,  and 
leaves  no  doubt  as  to  the  debt  re- 
ferred to,  and  the  amount  is  capable 
of  being  ascertained  by  the  credi- 
tor.—Camero?*  V.  Holla  nd^  506. 

7.  Insolvent  Act  of  1864— Dis- 
charge  hy  fraud. \ — Where  an  insol- 
vent before  the  meeting  of  his 
creditors  concealed  a  portion  of  his 
stock — Held^  (under  the  Insolvent 
Act  of  1864)  that  his  discharge  was 
thereby  avoided,  and  that  it  was 
not  the  less  a  fraud  because  he  had 
valued  his  assets  at  a  sum  sufficient 
to  cover  the  goods  so  concealed. 

The  plaintifl",  therefore,  though 
he  had  signed  a  deed  of  composi- 
tion and  discharge,  and  the  dis- 
charge had  been  confirmed,  was 
held  entitled  to  recover  for  his 
debt. — McLean  v.  McLellan,  548. 

Voluntary  assignment  in,  held,  a 
breach  of  covenant  not  to  assign.] — 
See  Lease,  2. 

INSURANCE. 

1.  Mutual  Jnsiwance — Alienation 
hy  mortgage — Condition   against — 


Construction — Insurance  hy  Jmshand 
of  wife^s  estate.'] — One  of  the  con- 
ditions of  a  mutual  insurance  policy 
provided  that  whenever  any  one 
hereafter  insured  shall  alienate  con- 
ditionally by  mortgage,  his  polic}^ 
shall  be  void,"  unless  written  no- 
tice thereof  be  given  to  the  Board 
of  Directors,  &c. 

Held,  looking  at  the  rest  of  the 
condition  set  out  below,  and  the 
constitution  and  working  of  mutual 
insurance  companies,  that  the  alien- 
ation referred  to  was  of  the  land  on 
which  the  premises  insured  were 
situate. 

Qucere^  as  to  the  meaning  of  the 
words  "  hereafter  insured." 

The  plaintiff  had  insured  a  house 
and  furniture  in  separate  sums. 
The  land  on  which  the  house  stood 
had  been  devised  to  his  wife  ;  and 
a  mortgage  in  fee  was  proved,  of 
which  no  notice  had  been  given, 
executed  by  himself,  his  wife  join- 
ing to  bar  dower,  after  the  insu- 
rance. It  was  not  proved  when 
she  was  married  or  acquired  the 
property,  so  as  to  shew  whether  the 
Married  Women's  Act  would  apply: 
Held,  that  the  policy  was  void  ;  for 
unless  that  act  applied,  his  con vey- 
ance  would  pass  a  freehold  interest 
in  the  land,  and  as  against  him  it 
would  be  presumed  j:)rma  facie 
that  he  had  power  to  mortgage  as 
he  assumed  to  do. 

Held,  also,  that  the  policy  was 
avoided  as  to  the  furniture  as  w^ell 
as  the  house. — Russ  v.  The  Mutual 
Fire  Ins.  Co.  of  Clinton,  73. 

2.  Mxitual  Ins.  Co.—C.  S.  U.  C, 
ch.  52,  sees.  28,  29 — Additional  In- 
surance— Notice  of.] — Sec.  29  of 
Consol.  Stat.  U.  C.  ch.  52,  applies 
to  insurances  on  goods  as  well  as 
on  buildings. 

The  notice  of  additional  insur- 
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ance  there  referred  to  cannot  be 
given  after  the  destruction  of  the 
goods  by  fire,  or  a  loss  upon  them 
to  the  amount  insured,  so  that  the 
policy  has  ceased  to  cover  a  con- 
tinuing risk. 

Where  the  declaration  alleged 
such  a  loss — Beld^  that  the  defend- 
ants, in  pleading  an  additional  in- 
surance without  notice,  might  as- 
sume the  loss  to  be  as  alleged, 
although  the  plaintiff  under  the 
allegation  might  recover  for  a  par- 
tial loss  ;  and  if  it  was  in  fact  only 
partial,  so  that  the  notice  might  be 
given  after  it,  the  plaintiffs  should 
have  replied  this. 

The  effect  of  the  statute  is  not  to 
avoid  a  condition  made  by  the  pol- 
icy that  such  notice  shall  be  given 
forthwith,  for,  notwithstanding  the 
statute,  the  parlies  themselves  may 
make  any  stipulation  on  the  subject 
not  opposed  to  it. — Butler  v.  The 
Waterloo  County  Fire  Insurance  Co., 
553. 

3.  Policy —  Comtruction — Gene- 
ral stock  of  harchvare'^ — Usage — 
Parol  evidence,} — By  a  policy  of 
insurance  on  a  "  general  stock  of 
iron  and  hardware"  it  was  pro- 
vided that  if  gunpowder  were  kept 
on  the  premises  without  written 
consent,  the  policy  should  be  void. 
To  a  plea  selling  up  a  breach  of 
this  condition,  the  plaintiff  replied 
that  it  was  well  understood  by  the 
parties  that  the  words  "  general 
stock  of  iron  and  hardware"  in- 
cluded gunpowder  in  tins  and  can- 
isters to  the  extent  of  251bs.,  which 
was  the  gunpowder  mentioned  in 
the  plea. 

Held^  that  the  replication  was 
bad,  for  the  condition,  which 
wholly  excluded  gunpowder,  could 
not  be  thus  qualified  by  parol  evi- 

82 — VOL.  XXIX  U.C.R. 


dence. — Mason  v.  Hartjord  Fire 
Ins.  Co.,  585. 


ISSUE  BOOK. 
Amendment  o/.] — See  Practice, 

2. 

JOINT  LIABILITY. 

Evidence  of  in  Trespass. 1 — See 
Trespass,  2. 


JUDGE. 

Decision  of  on  facts,  how  regarded.] 
—See  New  Trial,  3. 


JUDGMENTS. 

Form  of,  on  demurrer  to  indict- 
ment.']— See  Criminal  Law,  3. 

Estoppel  by.] — See  Estoppel-, 

Set-off  of.] — See  Husband  and 
Wife. 

Registration  of.] — See  Registry 
Laws,  2. 

JURISDICTION. 

Of  County  Courts  in  ejectment^ 
under  23  Vic.  ch.  43.] — See  County 
Courts,  1. 

See  Pound-keepers. 


JUSTICE  OF  THE  PEACE. 

Return  of  convictions  by.]  — See 
Conviction. 


LANDLORD  AND  TENANT. 
See  Lease. 
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LEASE. 

1.  Rent  payable  in  crops — When 
due.'] — Defendant  leased  a  farm  to 
the  plaintiff  for  five  years  from  the 
81st  March,  1866.  He  was  to  find 
the  team  and  seed  for  the  first  year, 
"  to  receive  as  rent  for  the  first  year 
two-thirds  of  all  the  grain  when 
cleaned,  threshed,  and  ready  for 
market,  also  one-third  of  the  straw, 
turnips  and  root  crops,  and  half  of 
the  hay  ;  for  the  remainder  of  the 
term  to  receive  one-third  of  all  the 
crops,  with  the  exception  of  the 
hay,  of  which  one-half."  Defend- 
ant having  distrained  on  the  16ih 
December,  1867,  for  the  second 
year's  rent, 

Held,  that  the  words  when 
cleaned,"  &c.,  applied  only  to  the 
first  year,  and  that  the  second  year's 
rent  did  not  become  due  until  the 
end  of  the  year,  i.e.,  1st  March, 
1868.  Semble,  that  otherwise  the 
rent  was  sufficiently  certain  to 
warrant  a  distress,  and  that  such 
distress  might  be  sold. 

A.  Wilson,  J.,  dissented,  on  the 
ground  that  the  rent,  being  payable 
in  kind,  was  due  when  the  respec- 
tive crops  were  ready  for  delivery. 
— Nowery  v.  Connolly  et  al.,  39. 

2.  Covenant  not  to  assign — Vol- 
untary assignment  in  insolvency — 
Forfeiture.] — The  lessees  under  a 
lease  containing  a  covenant  not  to 
assign  without  leave,  in  the  statu- 
tory form,  made  a  voluntary  assign- 
ment in  insolvency  on  the  17th 
May,  1869.  The  assignee  sold  the 
stock-in-trade  of  the  Insolvents, 
who  were  dry  goods  merchants,  and 
the  purchaser  took  possession  uf 
the  premises  from  him  on  the  27th 
May,  the  assignee  also  occupying 
a  room  there  for  the  management 
of  the  estate.  Held,  that  such  as- 
signment wars  a  breach  of  the  cove- 


nant and  a  forfeiture,  for  the  term 
passed  to  the  assignee,  under  the 
provisions  of  the  Insolvent  Act,  and 
if  any  election  to  accept  it  were 
necessary  on  his  part,  it  was  shewn 
by  his  conduct. — Magee  v.  Rankin 
et  al,  257. 

3.  Certainty  of  term — Pleading.] 
— Declaration  for  overflowing  the 
plaintiff's  land,  by  maintaining  a 
dam  on  a  stream  runninor  throusfh 
it,  and  thus  penning  back  the  wa- 
ter. 

Plea,— that  one  K.had  purchased 
from  the  Crown,  and  paid  part  of 
the  purchase  money,  and  got  his 
receipt  therefor  from  the  Crown 
Lands  Agent,  and  thereby  was  the 
owner  of  the  land  mentioned  in 
the  declaration,  and  (before  he  con- 
veyed to  the  plaintiff,  who  claims 
under  him)  by  indenture  demised 
to  defendant  and  one  H.  the  part 
of  said  land  then  liable  to  be  over- 
flowed by  the  mill-pond  of  defend- 
ant and  H.  by  the  dam  then 
erected,  to  hold  so  long  as  the  land 
should  be  thenceforth  occupied  and 
overflowed  as  a  mill-pond  ;  and  that 
defendant  has  ever  since  kept  the 
water  penned  back,  and  has  occu- 
pied said  land  as  a  mill-pond,  and 
has  kept  the  dam  then  erected  of 
the  same  height  as  it  then  was,  but 
no  higher  ;  which  are  the  trespasses 
complained  of. 

Held,  on  demurrer,  a  good  plea: 
that  the  term  set  out  in  the  lease 
pleaded  was  sufficiently  certain, 
and  K.'s  estate  to  enable  him  to 
make  the  lease  was  sufficiently 
pleaded. — Kerr  v.  Bearinger,S40. 

Sec  Contract,  1.  « 
-  -  ♦ — — 

LEAVE  AND  LICENSE. 

Evidence  of] — See  Arbitration 
AND  Award,  2. 
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LIBEL. 
6cc  Defamation,  I,  2. 


LIEN. 

See  Insolvency,  2,  5. 

LIMITATIONS,  STATUTE  OF. 

1,  Ejectment — Possession  under  de- 
fective title  ] — Where  a  bond  jide 
purchaser  claims  a  whole  lot,  of 
which  a  portion  is  cleared,  under  a 
title  which  turns  out  to  be  defec- 
tive, and  while  cultivating  such 
portion  treats  the  wild  and  unculti- 
vated part  as  owners  under  such 
circumstances  usually  do,  there  is 
evidence  to  go  to  a  jury  to  sustain 
his  title  by  possession  to  the  whole. 

In  this  case  the  grantee  of  the 
Crown  died  in  1838,  having  by  his 
will  devised  to  his  wife  his  personal 
property  only.  Supposing  that  it 
passed  the  real  estate  also,  she 
registered  the  will,  leased  this 
land,  one  hundred  acres,  and  re- 
ceived the  rents  until  1843,  when 
she  sold  it  for  its  full  value  to  one 
L.,  who  sold  to  defendant  in  the 
following  year,  there  being  then 
about  thirty-five  acres  cleared. 
Defendant  took  possession  on  his 
purchase,  built  a  house,  and  had 
occupied  it  ever  since,  having 
cleared  about  twenty  acres  more. 
The  heir-at-law  of  the  patentee, 
who  was  six  years  old  when  his 
father  died,  brought  ejectment  in 
1868,  so  that  the  statute  had  clearly 
run  against  him  as  to  all  of  which 
there  had  been  possession. 

The  jury  found  that  defendant 
had  held  possession  of  the  whole 
one  hundred  acres  for  more  than 
twenty  years. 

Held^  that  such  verdict  was  war- 
ranted, and  that  the  plainiiff  could 
not  recover. 


Per  Morrison^  J. — Payment  of 
taxes  on  the  whole  is  an  important 
fact  in  such  a  case. — Davis  v.  Hen- 
derson, 344. 

2.  Joint  contractors — Payment.'] — 
Action  on  a  note  made  by  defend- 
ant and  L.,  payable  to  C,  and  by 
him  endorsed  to  plaintiff,  due  in 
July,  1859.  Plea,  Statute  of  Lim- 
itations. To  take  the  case  out  of 
the  statute,  the  plaintifi  proved  that 
one  T.  C,  owing  defendant  $30, 
got  an  order  with  defendant's  assent 
from  C,  who  then  held  the  note  on 
L.,  requesting  L.  to  pay  defendant 
830,  which  he,  C.,  would  credit  on 
the  note  ;  and  this  sum  was  accord- 
ingly so  paid,  and  credited. 

Held' c[e?ix\Y  ^  payment  by  L. 
on  his  own  account,  and  not  by  or 
for  defendant,  so  as  to  take  the  case 
out  of  the  Statute  as  against  defend- 
ant.—  Cowing  V.  Vincent^  427, 


MAGISTRATES. 

Return  to  convictions  hy  Justices  of 
the  Peace.'] — See  Conviction. 

MALICIOUS  PROSECUTION. 
See  Division  Court. 

MANDAMUS. 

To  compel  municipal  corporations 
to  provide  money  for  school  trustees^ 
— 8ee  Common  Schools,  6. 

See  Husband  and  Wife. 

MANUFACTURES. 
Exemption  of  from  taxation.'] — 
See  AssesSxMENT,  3. 

MARRIED  WOMEN. 
See  Husband  and  Wife. 
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MEMORANDA. 
Appointment  of  Gait,  J.,  256. 
Barristers  called,  256,  493,  622. 
Rules  of  Court,  494,  628. 

MISJOINDER. 

Of  defendants,  amendment  ofJ] — 
See  Deed. 

MONEY    HAD  AND 
RECEIVED. 

Action  for,  hy  scliool  trustees  against 
their  secretary-treasurer  J\  —  See  Com- 
mon Schools,  4. 

MORTGAGE. 
Ste  Sale  of  Goods,  *6. 


MUNICIPALCORPORATIONS. 

Liahility  for  injury  caused  hy 
draining  a  highway.'] — See  High- 
ways, 4. 

See  Assessment  —  Common 
Schools,  2,  6 — Highways,  1. 


NEGLIGENCE. 

Liahility  of  Municipal  corpora- 
tions for  injury  caused  hy  draining  a 
highway.] — See  Highways,  4. 

See  Evidence,  2. 

NEW  TRIAL. 

1.  The  damages  being  in  the 
opinion  of  the  Court  excessive,  a 
new  trial  was  ordered  unless  the 
plaintiff  would  consent  to  reduce 
the  verdict  to  a  sum  specified. — 
Hood  V.  Gronkite,  98. 

2.  On  the  ground  of  excessive 
damages  the  Court  refused  to  inter- 
fere, the  excess  being  only  $50. — 
Lough  V.  Goleman  ct  al.  867. 


8.  Semhle,  that  notwithstanding 
the  32  Vic.  ch.  6,  sec.  18,  a  Judge's 
decision  on  facts  is  to  be  regarded 
differently  from  the  finding  of  a 
jury. — Smith  v.  Hamilton,  394. 

See  Insolvency,  1 — Replevin. 

NOT  GUILTY. 

Lff'ect  of  in"*  penal  actions!] — See 
Stamps,  2. 

NOTICE  OF  ACTION. 

Division  Gourt  hailiff — Notice  of 
action.] — A  Division  Court  bailifl^is 
entitled,  under  C.  S.  U.  C.  ch.  19, 
sec.  198,  to  notice  of  action  for  a 
seizure  and  sale  of  goods  under  ex- 
ecution, although  he  is  indemnified 
and  directed  to  sell  by  the  execu- 
tion creditor. — Lough  v.  Goleman  et 
al.,  367. 


NOTICE  TO  PRODUCE. 

Deed  called  for  under,  and  put  in  ; 
effect  of  as  evidence.'] — See  REorsTRi'' 
Laws,  1. 

See  Evidence,  1 . 

NOTICE  OF  TRIAL. 
Injormality  in.'\ — See  Practice, 

2. 

NOTICE. 

Under  the  Registry  Laios.] — See 
Registry  Laws,  I. 

To  Surety  of  PriticipaP s  default. ^ 
—  ^ee  Principal  and  Surety,  8. 


PART[ES  TO  ACTIONS. 
See  Trespass,  2. 

PAYMENT. 
See  Limitation?,  Statute  of,  2—. 
Principal  and  Surety,  1. 
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PENAL  ACTION. 


Pleading  in.']- 

CONVICTION. 


■See  Stamps,  '2 — 


PERJURY. 
See  Criminal  Law, 


5. 


PLEADING.  j 

Goods  are  sufficiently  described  ; 
in  a  count  for  detinue  as  600  bushels  ! 
of  rye — Richardson  v.  6^ra^e<<2^.360.' 

Application  to  add  plea,^ — See 
Practice,  1. 

Equitable  pleas-l—See  Contract, 
J,  2 — Dower, 2 — Fraud  and  Mis- 
representation— Principal  and 
Surety,  2. 

jSee  Insurance,  2,  3 — Lease,  8 — 
Principal  and  Surety,  1,3 — Re- 
plevin— Sale  of  Goods,  3 — 
Stamps,    1,  2 — Water  Courses. 


POSSESSION. 

Change  oj]  on  sale  oj  goods.'] — See 
Sale  of  Goods,  4. 

See  Limitations,  Statute  of,  1 . 


POUND-KEEPER. 

Sale  hij  ajter  security  given — Right 
of  action.] — The  plaintiff  sued  de- 
fendant, a  pound-keeper,  for  selling 
the  plainlifl's  horses  impounded, 
after  the  plaintiff  had  given  him 
satisfactory  security  as  required  by 
the  statute,  (Municipal  Act  of  1866, 
sec.  355,)  and  demanded  the  horses. 
A  count  in  trover  was  added  ;  and 
the  plaintiff  had  a  verdict  on  both 
counts.  On  motion  for  nonsuit,  be- 
cause the  first  count  did  not  allege 
that  the  act  complained  of  was  done 
maliciously :  Ileld^  affirming  the 
judgment  of  the  County  Court,  that 
the  verdict  was  right  on  both  counts, 
for  the  special  count  shewed  a  case 


in  excess  of  jurisdiction,  and  within 
section  1,  therefore,  not  sec.  2,  of 
Con.  Stat.  U.  C.  ch.  126. 

The  proper  mode  of  taking  the 
objection  would  have  been  by  de- 
murrer, or  in  arrest  of  judgment. — 
Sargeant  v.  Allan,  384. 


PRACTICE. 

1 .  Application  to  add  plea — Land 
injuriously  affected.] — On  applica- 
tion to  compel  a  railway  company 
to  arbitrate,  the  question  whether 
the  plaintiff's  land  was  injuriously 
affected,  under  the  admitted  facts, 
was  raised  by  return  to  the  manda- 
mus, and  formally  decided  in  the 
plaintifi's  favour.  An  arbitration 
then  took  place,  and  an  award  was 
made,  on  which  the  plaintiff  sued, 
and  one  trial  was  had  resulting  in 
a  verdict  for  defendants,  which  was 
set  aside  after  having  gone  to  the 
Court  of  Appeal.  Defendants  then 
applied  to  add  a  plea  that  the  land 
was  not  injuriously  affected,  urging 
that  when  the  mandamus  was 
ordered  there  was  no  right  of  ap- 
peal in  such  a  matter,  and  that 
they  should  be  allowed  to  re-open 
the  question  by  plea  in  order  to 
obtain  such  right. 

The  court,  under  the  circum- 
stances, refused  the  application. 

Qiicere,  if  the  plea  had  been  al- 
lowed, whether  the  decision  on  the 
mandamus  could  have  been  replied 
by  way  of  estoppel. 

"Ricket  V.  Metropolitan  R.  W. 
Co.,  L.  R.  2  H.  L.  175,  and  Beckett 
V.  Midland  R.  W.  Co.,  L.  R  3  C. 
P.  82,  commented  upon. —  Widder 
V.  Buffalo  &  Lake  Huron  R.  ^N.  Co., 
154. 

2.  Issue  hook — Defects  in  venire — 
Amendment — Notice  of  trial — Prac- 
tice.]— An  issue  book  served  in  a 
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case  where  there  were  issues  in 
fact  and  in  law,  and  the  latter  had 
been  decided  in  the  plaintiffs'  f^vor, 
contained  no  notice  of  the  judg- 
ment, and  the  usual  venire  only  ; 
and  the  notice  of  trial  served  with 
it  was  only  to  try  the  issues,  not  to 
assess  damages.  The  plaintiffs, 
under  a  judge's  order,  amended  on 
payment  of  costs,  by  inserting  a 
suggestion  of  the  decision  on  de- 
murrer, and  the  usual  stay  of  entry 
of  judgment  until  the  trial  of  the 
issues  in  fact,  but  it  concluded  with 
a  venire  only  to  try  the  issues.  A 
verdict  having  been  taken,  on  mo- 
tion to  set  it  aside  for  irregularity  : 
Held^  1.  That  the  informality  in 
the  notice  of  trial  was  immaterial, 
as  defendants  could  not  have  been 
misled  by  it ;  2.  That  the  issue 
book  having  been  aniended  before 
trial,  and  the  nisi  p7'ius  record  being 
correct,  no  objection  would  lie  on 
that  ground ;  3.  That  the  defect  in 
the  venire  in  the  amended  issue 
was  not  fatal.  The  verdict  was 
therefore  upheld,  but  the  rule  was 
discharged  without  costs. —  Welsh  et 
al.  V.  C  Brien  et  al.  474. 

As  to  proceedings  in  error.^ — -See 
County  Courts,  2 — Error. 

Plaintiff  putting  in  deed,  eff^ect  of 
as  evidence  of  consideration  stated  in 
it.'] — See  Registry  Laws. 

See  Criminal  Law,  2,  8 — New 
Trial,  1 — Pound-keepers. 

PREFERENCE. 
^ee  Insolvency,  1,8. 
-  ■  ♦ — - 

PRINCIPAL  AND  AGENT. 

Liabilit'i/  of  principal  for  false 
representation  hij  agent.^—See  Crown 
Timber — Fraud  and  Misrepresen- 
tation. 


PRINCIPAL  AND  SURETY. 

1 .  Bond  for  payment  of  moneys 
hy  plaintiffs'*  agent — Action  against 
surety — I  lea  of  tender  hy  principal.] 
— Declaration  against  a  surety  on 
a  bond,  conditioned  that  one  L., 
the  plaintiffs'  agent,  should,  when- 
ever requested,  pay  over  to  them 
all  moneys  received  on  their  ac- 
count, alleging  various  sums  re- 
ceived and  not  paid.  Plea,  that  L. 
paid  over  all  sums  received  except 
|56,50,  as  to  which  and  the  causes 
of  action  in  respect  thereof,  L  was 
ready  and  willing  and  offered  to 
pay  and  account  for  the  same  in 
accordance  with  the  bond  and  con- 
dition, and  the  plaintiffs,  notwith- 
standing, refused  to  accept  from 
him  the  said  sum,  and  by  their  own 
acts  prevented  him  from  paying 
over  the  same  in  accordance  with 
said  bond  and  condition. 

,  Held,  on  demurrer,  a  good  plea. 
Wilson,  J.,  dissenting,  on  the  ground 
that  no  tender  was  shewn  after  a 
request  by  the  plaintiffs  on  L. — 
Western  Assurance  Co.  v.  McLean 
et  aL.  57. 

2.  Covenant — Indemnity — Equit- 
able  p^ea.]  — Plaintiff  sued  on  a 
covenant  by  defendant  that  one  G. 
should  perform  an  agreement,  by 
which  G.  stipulated  while  in  the 
plaintiffs'  employment  to  obey  their 
lawful  commands,  and  to  make  good 
any  loss  they  might  suffer  by  his 
neglect,  &c.,  alleging  as  a  breach 
that  G.  discounted  certain  worth- 
less drafts  drawn  by  one  D.  on  one 
ti  ,  contrary  to  the  lawful  orders  of 
the  plaintiffs'  inspector.  Defend- 
ant pleaded,  on  equitable  grounds, 
in  substance,  that  D.  &  II.  were 
already  indebted  to  the  plaintiffs 
with  their  sanction,  and  it  was  to 
lessen  their  liability  that  the  drafts 
in  question  were  discounted,  to  re- 
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new  the  then  existing  drafts,  of 
which  they  paid  part,  so  that  no 
money  was  lent  to  them,  and  the 
plaintiffs  lost  nothing,  but  in  fact 
gained,  by  the  discounts  in  question. 

Held,  no  defence,  for  the  cove- 
nant was  not  one  of  indemnity,  but 
that  G.  should  keep  his  agreement ; 
and  nominal  damages  were  recov- 
erable for  a  breacli,  though  unat- 
tended with  any  loss. — Royal  Ca- 
nadian Banl'  V.  Henri/  R.  Good- 
man, 574. 

3.  Pleading —  Condition—  Excuse 
for  non-perjormance —  Breach.'\  — 
The  policy  sued  on,  guaranteeing 
to  the  extent  of  $20,000  the  honesty 
and  care  of  one  W.  while  in  the 
plaintiffs'  employment  as  cashier, 
contained  a  condition  that  it  should 
be  void  on  the  neglect  of  the  plain- 
tiffs to  make  known  to  the  directors 
of  the  Society  in  Canada  any  aci  or 
omission  of  W.  discovered  by  them, 
giving  a  claim  under  it. 

In  declaring  on  this  policy,  the 
plaintiffs  alleged  that  while  in  their 
employment  a  sum  exceeding  S20- 
000  was  entrusted  to  W.,  to  be  safe- 
ly kept  in  the  safe  at  their  head 
office,  of  which  $10,000  was  lost 
owing  to  his  negligence  in  regard 
to  its  custody;  and  they  alleged 
as  an  '.?xcuse  for  not  giving  notice, 
that  defendants  had  ceased  to  have 
or  appoint  directors  in  Canada. 
Defendants  pleaded  that  before  the 
alleged  neglect  of  W.  they  had 
ceased  to  carry  on  business  or  have 
directors  in  Canada,  and  had  ap- 
pointed one  R.  to  act  for  them,  for 
the  purpose  of  paying  policies  al- 
ready granted  and  receiving  all  no- 
tices required,  of  which  the  plain- 
tiffs had  notice,  but  that  they  gave 
no  notice  to  R,.,  or  to  the  directors 
of  the  Company  in  any  way. 


Held,  on  demurrer,  that  the  plea 
was  bad,  for  the  defendants  had  by 
their  own  act  deprived  themselves 
of  the  benefit  of  the  condition,  and 
rendered  compliance  with  it  im- 
possible ;  and  they  could  not  insist 
upon  notice  to  R. 

Held,  also,  that  the  averment  of 
W.'s  neglect  in  the  declaration  was 
not  too  general ;  and  that  the  excuse 
for  non-compliance  with  the  condi- 
tion was  sufficiently  stated — The 
Royal  Canadian  Bank  v.  The  Eu- 
ropean Assurance  Society,  579. 

See  Contract,  2. 

PROMISSORY  NOTES. 
See   Bills   of   Exchange  and 
Promissory  notes. 

aUARTER  SESSIONS. 

When  appeal  lies  to.']  —  See 
Appeal,  1. 

RAILWAYS  AND  RAILWAY 
COMPANIES. 

Lands  taken — Arbitration.'] — On 
an  application  against  a  Railway 
Company  to  compel  them  to  arbi- 
trate as  to  certain  land  taken,  it 
appeared  that  the  land  belonged  to 
a  married  woman,  and  that  the 
Company  had  taken  possession  of 
it  upon  an  arrangement  with  her 
husband,  which  would  have  been 
an  answer  to  the  application  if  he 
had  been  the  owner.  An  arbitra- 
tion was  ordered. — In  re  Benson  ef 
ux.  and  The  Port  Hope,  Lindsay  and 
Beaverton  R.  W.  Co.,  529. 

Bridge  over  higlixoay,  liahilily  to 
repair. \ — See  Highways,  3. 

See  Assessment,  2 — Buffalo 
and  Lake  Huron  R.  W.  Co. 
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REGISTEAK  OF  SaRHOGATE. 
Fees  o/.] — See  Surrogate  Court. 

REGISTRY  LAWS. 
1.  Will — Deed  from  heir-at-law — 
Proof  of  consideration. — 31  Vic.  ch. 
20.] — Where  the  plaintiff  claimed 
under  a  will,  and  the  defendant 
under  a  deed  from  the  heir-at-law, 
registered  before  the  will — Held, 

1.  'I'hat  to  give  the  deed  priority 
it  roust  be  proved  to  have  been  for 
valuable,  though  not  necessarily 
for  a  money,  consideration  ;  but, 

2.  That  the  plaintiff,  by  calling  for 
the  deed  under  a  notice  to  produce, 
and  putting  it  in  on  another  branch 
of  the  case,  furnished  prima  facie 
evidence  of  the  consideration  as 
mentioned  in  it. 

The  deed  was  by  the  heir-at-law 
and  his  brother,  describing  them- 
selves as  devisees  under  the  will 
(by  which  the  plaintiff  took  a  life- 
interest  in  the  land,  and  it  then 
went  to  the  grantors,  who  were  to 
make  certain  payments  to  the  other 
children.)  It  was  a  quit  claim  by 
deed  poll  of  their  interest  only,  and 
the  consideration  was  expressed  to 
be  £48  15.9.  in  money,  and  the 
grantee  becoming  responsible  to 
the  family  of  the  testator  for  the 
payment  of  any  money  or  the  per- 
formance of  any  services  required 
of  the  grantors  by  the  will.  Held, 
that  nevertheless,  by  the  prior  re- 
gistry of  this  deed,  the  plaintiff's 
claim  under  the  will  was  cut  out. 

Per  Richards,  C.  J.,  tlie  late 
Registry  Act  of  Ontario,  3)  Vic. 
ch.  20,  does  not  make  notice 
effectual  at  law,  but  confines  the 
relief  in  equity  to  cases  of  actual 
notice. — Bondy  v.  Fox,  64. 

2.  Judgments— Registration  o/.] 
— C.   owning   land    conveyed  to 


T.  in  1848.  Whether  this  deed 
was  registered  or  not  did  not 
appear,  but  if  not  the  title  was 
unregistered.  A  judgment  against 
T.  was  registered  in  May,  1848, 
and  under  an  execution  upon  it  the 
lands  were  sold  in  1854.  T.  in 
September,  1848,  conveyed  the 
land  to  P.,  under  whom  plaintiff 
claimed.  Held,  that  the  sale  de- 
feated the  conveyance  to  P.,  made 
after  the  judgment  had  been  regis- 
tered, —  CA(2??i^er5  V.  Dollar  and 
Stevenson,  599. 

—  4 — 

REGUL^  GENERALES. 

As  to  New  Trial  Paper  Days, 
494. 

As  to  Jurisdiction  of  the  Clerk  of 
the  Crown  and  Pleas  of  the  Court 
of  Glueen's  Bench,  623. 

— — 
REPLEADER. 
See  Sale  of  Goods,  3. 

REPLEVIN. 

Statement  oj  localitiy — Plead ivig — 
a  S.  U.  a  ch.  29]— Defendants 
took  timber  made  by  the  plaintiff 
on  land  of  which  he  was  in  posses- 
sion, and  the  plaintiff  replevied. 
The  declaration  alleged  the  timber 
to  have  been  taken  from  lot  12,  and 
the  defendants  pleaded  non  ceperunt, 
and  that  the  timber  vi^as  theirs. 
At  the  trial,  defendants  having 
given  evidence  that  the  timber  was 
not  cut  on  lot  12,  but  on  13,  claimed 
a  verdict  without  shewing  any  title 
to  13,  or  that  they  were  authorized 
to  seize  the  timber  there  ;  but  the 
learned  Judge  ruled  that  the  plain- 
tiff, having  proved  possession  of 
the  timber,  was  entitled  to  recover. 

Scmhle,  that  the  ruling  was  right, 
for  though  in  England  the  place  of 
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taking  must  be  staled  in  replevin, 
and  is  material,  it  is  different  under 
our  Replevin  Act  when  the  action 
is  not  founded  on  a  wrongful  dis- 
tress. 

A  new  trial  was  refused,  the 
ruling  of  the  learned  Judge  at  the 
trial  not  having  been  objected  to, 
or  his  attention  called  to  the  dis- 
tinction between  replevin  and  tres- 
pass under  the  plea. 

Wilson,  J.,  dissented,  on  the 
ground  that  the  locality,  having 
been  alleged  in  the  declaration, 
was  material,  and  the  plaintiff  was 
bound  to  prove  it. — Fitzpatrick  v. 
Casselman  et  al.,  5. 

See  Sale  of  Goods,  5. 


ROADS. 
See  Highways. 


SALE  OF  GOODS. 

1.  Sale  of  goods  f.  a.  h. — Dutt/  of 
purchoser.^ — Eelch  that  where  goods 
are  sold  to  be  delivered  free  on 
board  for  cash  at  the  place  where 
the  goods  are,  the  purchaser  must 
pay  or  tender  the  price  before  he 
can  require  the  seller  to  put  them 
on  board.  Morrison,  J.,  doubting. 
—  Clark  \.  Rose,  168.  Bu^ 

2.  Belch  reversing  this  judgment, 
that  upon  a  contract  for  the  sale  of 
10,000  bushels  of  oats,  "  at  40  cents 
per  34  lbs.,  free  on  board  at  King- 
ston," the  purchaser  was  not  bound 
to  pay  or  tender  the  price  before  re- 
quiring the  seller  to  put  the  oats  on 
board. — Clark  v.  Rose,  302. 

3.  Min epresentation — Repleader.'] 
— The  plaintiff  having  sued  upon  a 
promissory  note  and  on  the  common 
counts  for  goods  sold  and  delivered, 
&c.,  defendant  pleaded  to  the  whole 

83 — VOL.  XXIX  U.C  R. 


declaration,  that  the  goods  were 
sold  on  credit,  and  before  it  had 
expired  the  plaintiff  accepted  from 
him  a  less  sum  in  full  satisfaction. 

Issue  having  been  taken  on  this 
plea,  it  appeared  that  the  plaintiff 
had  settled  for  half  the  amount, 
and  given  a  receipt  in  full  to  M., 
the  defendant's  brother-in-law,  who 
paid  it ;  but  this  settlement  was 
brought  about  by  a  letter  from  M. 
to  the  plaintiff,  saying  that  he  had 
just'heard  from  the  defendant,  who 
was  in  New  York  and  on  his  way 
to  California,  and  had  placed  means 
within  his  reach  to  pay  50c.  in  the 
$1,  which  the  writer  offered  in  full. 
There  was  strong  ground  for  sup- 
posing the  defendant  never  was  in 
New  York,  or  intended  to  go  to 
California.  The  jury  having  found 
for  the  plaintiff  for  the  half  of  the 
debt  unpaid  : 

Held,  that  the  plea  should  have 
been  demurred  to,  as  pleaded  to  the 
whole  declaration,  and  answering 
only  the  claim  for  goods  sold  ;  but 
though  the  parties  had  treated  it  as 
an  answer  to  the  action,  the  court, 
under  the  circumstances,  instead  of 
so  amending  it,  directed  a  replea- 
der, with  leave  to  the  plaintiff  to 
reply  fraud  to  the  plea  when 
amended. 

Semhle,  that  the  settlement,  if 
obtained  on  the  representation, 
knowingly  false,  that  defendant 
was  in  New  York  and  on  his  way 
to  California,  would  not  bind  the 
plaintiff;  but  2'?-/ce?-e,  whether  the 
.plaintiff  could  reply  the  fraud, 
having  affirmed  the  settlement  by 
receiving  and  retaining  the  money. 
— Turner  v.  Bowerman,  187. 

4.  Change  of  possession.]— The 
defendants,  warehousemen,  holding 
certain  grain  for  one  M.,  gave  him 
a  warehouse  receipt,  which,  on  the 
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8rd  September,  he  endorsed  to  the  | 
plaintiff,  who  had  purchased  the 
grain  either  from  or  through  him. 
On  the  5th  September,  the  sheriff 
received  a  /i.  fa.  against  M.,  under 
which  he  seized,  and  M.  having  on 
the  22nd  made  a  voluntary  assign- 
ment in  insolvency,  the  sheriff  gave 
an  order  for  the  grain  to  the 
assignee.  The  plaintiff  having 
brought  detinue  and  trover  against 
defendants,  who  had  shipped  a  por- 
tion of  the  grain  to  him  on  the  23rd 
October,  but  retained  the  rest. 

Held,  that  he  was  entitled  to  re- 
cover :  that  the  grain  passed  to  the 
plaintiff^  by  the  sale  ;  and  there 
was  a  sufficient  change  of  posses- 
sion, and  the  only  one  that  the 
nature  of  the  case  permitted,  in  the 
fact  that  upon  and  after  the  sale 
the  defendants  held  the  grain  for 
the  plaintiff,  instead  of  for  M.,  who 
was  not  himself  in  actual  posses- 
sion when  he  sold.-— jKtcAar^&m  v. 
Gray  et  al.,  360. 

5.  Property  passing — Right  to  re- 
plevi/.'] — The  plaintiff  being  ad- 
ministratrix of  her  husband,  had  a 
public  sale  of  his  effects,  on  the 
llth  November,  at  which  the  de- 
fendant, her  son-in-law,  bought 
among  other  things  two  mares,  it 
being  understood  before  the  sale 
that  he  should  purchase  goods 
equal  in  value  to  the  share  of  the 
estate  which  his  wife  would  be 
entitled  to.  He  took  away  the 
mares  next  day,  without  having 
made  any  settlement,  or  any  ex- 
press assent  on  the  plaintiff's  part. 
His  purchases  amounted  to  $154, 
and  his  wife's  share  of  the  estate 
was  found  to  be  only  $100.  The 
plaintiff,  through  her  agent,  wrote 
to  tlie  defendant  demanding  pay- 
ment of  the  balance,  $54,  and 
not  having  received  it  ,  replevied 


one  of  the  mares,  which  at  the 
sale  was  sold  for  $51.50.  The 
learned  Judge,  before  whom  the 
case  was  tried  without  a  jury, 
found  for  the  plaintiff,  on  the 
ground  that  defendant  had  no  right 
to  take  away  the  mare  until  paid 
for.    On  motion  for  new  trial : 

Held,  there  being  evidence  to 
sustain  this  view,  that  the  verdict 
should  not  be  disturbed. 

Semble,  however,  the  plaintiff 
having  demanded  payment  of  the 
balance,  thus  recognizing  the  sale, 
that  it  would  have  been  more  satis- 
factory to  have  found  a  sale  and  de- 
livery, and  to  have  held  the  defend- 
ant indebted  for  the  balance. — 
Smith  V.  Hamilton,  394. 

6,  Agreement —  Construction — Sale 
with  right  of  re-pur  chase. '\ — The 
plaintiff  and  defendant  made  the 
following  agreement  :  "I,  S.  (the 
defendant)  give  $20  to  M.  (the 
plaintiff)  for  the  colt  which  I  have 
in  possession,  but  I  promise  to  give 
back  the  colt  to  M.  if  he  will  pay 
the  same  sum  with  12  per  cent, 
interest,  on  or  before  the  1st  May, 
1866.  If  not  paid,  the  colt  will  be 
the  property  of  S.,  then  he  can  do 
with  it  as  he  likes,  or  keep  it  for 
himself."  The  plaintiff  paid  de- 
fendant $15,  but  failed  to  pay  the 
balance,  and  in  September,  1867, 
defendant  sold  the  colt :  whereupon 
the  plaintiff  brought  trover. 

Held,  that  the  transaction  was 
in  effect  a  sale  with  a  right  of  a 
re-purchase,  not  a  mortgage  ;  and 
that  the  plaintiff  not  having  paid 
the  money  by  the  day,  his  right 
was  gone.  The  defendant,  there- 
fore, was  held  not  liable  in  trover  ; 
and  the  plaintiff  was  allowed  to 
recover  the  $15  paid  by  him,  as 
money  had  and  received. — Moore  v. 
Sihhald,  487. 
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SALE  OF  LAND  FOR  TAXES. 

Advertisement  —  Sheriff's  certifi- 
cate.']—^  pon  a  sale  of  land  for 
taxes — Held^  following  Connor  v. 
Douglas,  15  Grant  456,  that  an  ad- 
vertisement of  the  14th  September, 
1867,  continued  regularly  to  and  in- 
cluding the  5th  October,  for  a  sale 
on  the4ih  December,  was  sufficient. 

Held,  also,  that  a  certificate  given 
to  the  purchaser  under  sec.  143  of 
29-30  Vic,  ch.  53,  entitled  him  to 
enter  upon  and  turn  out  the  owner 
in  possession,  without  being  liable 
in  trespass. — McLdiicldin  v.  Pypcr, 
526. 

SCHOOLS. 

See  Common  Schools. 

SEDUCTION. 

Second  marriage  of  mother — Right 
of  action  —  Consoi.  Slat.  U.  C.  ch. 
77.] — Declaration  by  H.  W.  and 
M.  W.,  husband  and'  wife,  that  de- 
fendant after  the  Consol.  Stat.  U. 
C.  ch.  77,  and  the  death  of  E.  R.'s 
father,  who  was  the  former  husband 
of  M.  W.,  and  during  the  inter- 
marriage of  the  plaintiffs,  and 
while  E.  R.  resided  with  H.  W., 
seduced  said  E.  R.,  being  the 
daughter  and  servant  of  M.  W., 
whereby  M.  W.  lost  her  services  ; 
and  this  action  is  brought  by  M.  W., 
as  her  mother,  under  the  statute, 
and  H.  W.  is  joined  for  conformity. 

Held,  following  Mcintosh  v.  Ty- 
hurst,  24  U.  C.  R.  44^3,  that  the  de- 
claration was  bad,  for  under  the 
circumstances  the  statute  did  not 
apply,  and  the  step-father  should 
have  sued  as  at  common  law. — 
Waters  et  ux.  v.  Foivers,  336. 

SET-OFF  OF  JUDGxMENTS. 
See  Husband  and  Wife. 


SHERIFF. 

Action  against,  for  false  certificate; 
Plea,  misrepresentation  hi/  plaintiff'' s 
agent.] — See  Fraud  and  Miskepre- 

SENTATION. 

Sheriff'' s  sale  of  land.] — See  Re- 
gistry Laws,  2, — Salk  of  Land 
FOR  Taxes. 

SIGNATURE. 

Not  essential  to  deed.]  —  See  Deed. 

SLANDER. 
See  Defamation,  3. 

SPECIAL  CASE. 
Appeal  from.] — See  Appeal,  2. 

STAMPS. 

1.  Fromissorij  note — Stamps — 29 
Vic.  ch.  4,  sec.  3]. — In  an  action  by 
endorsee  against  maker,  it  appeared 
that  the  proper  adhesive  stamps 
were  upon  the  note,  but  they  had 
not  been  cancelled  by  stamping  or 
writing  the  date  thereon.  Held, 
that  under  29  Vic.  ch.  4,  sec.  3,  the 
note  was  of  no  avail,  and  that  tlie 
plaintiff  therefore  could  not  recover. 

The  plea  was  that  no  stamps 
were  ever  affixed  to  the  note  ac- 
cording to  the  requirements  of  the 
Statute.  Semhle,  that  the  defence 
was  admissible  under  this  plea, 
but,  as  an  amendment  would  have 
been  allowed,  the  point  was  not 
expressly  decided. —  Young  v.  Wag- 
goner,  35. 

2.  Omission  to  affix — Penal  action 
—27-28  Vic.  ch.  4,  sec.  9— 31  Eliz. . 
ch.  5,  sec.  5 — Pleading.] — An  action 
for  a  penalty  for  not  affixing  stamps 
to  an  instrument,  under  27-28  Vic. 
ch,  4,  sec.  5,  must,  by  the  31  Eliz. 
ch.  5,  be  brought  within  a  year. 
No  right  of   action  vests  in  the 
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plaintiff  until  the  action  is  so 
brought,  and  the  defendant  there- 
fore may  take  advantage  of  this 
Jatier  Statute  under  a  plea  of  not 
guilty. 

The  defendant  was  held  not  pre- 
cluded from  such  defence  by  having 
marked  in  the  margin  of  his  plea 
the  Statute  21  Jac.  I.,  ch.  4,  only. 
— Mason  qui  tarn  v.  Mossop,  500. 

3.  Promissory  note— Stamps — 31 
Vic.  rh.  y.] — A  blank  promissory 
note  made  by  F.,  payable  to  de- 
fendant, or  order,  and  endorsed  by 
defendant,  was  sent  by  F.  to  the 
aofent  of  the  Bank  of  Montreal  at 
Stratford,  where  it  was  payable,  to 
retire  a  pr3vious  note.  The  agent 
received  it  on  the  27th  October, 
and  on  the  2nd  November  dated  it 
30lh  October,  1869,  and  affixed  the 
proper  stamps  to  it,  which  he 
obliterated  on  the  same  day,  but 
marked  the  obliteration  as  of  the 
30th  October,  "  30,  10,  '69."  Jn 
an  action  by  the  endorsee  :  Held^ 
that  the  note  was  invalid,  under 
31  Vic.  ch.  9,  for  if  made  on  the 
27th  or  ;^Oth  October,  it  had  not 
then  the  stamps  affixed  ;  and  if  on 
the  2nd  November,  the  stamps 
bore  a  different  date. — Hoffm^an  v. 
Ringler,  531. 

STATUTE  OF  FRAUDS. 
See  Contract,  1. 


STATUTE  OF  LIMITATIONS, 
See  Limitations,  Statute  of. 

STATUTES. 

Construction  of,  as  to  retrospective 
effect.] — See.  Error. 

31  Eliz.  ch.  5,  sec.  5.] — See  Stamps,  2. 

21  Jac.  1,  ch.  4.]— See  Stamps,  2. 

43  Geo.  III.,  ch.  \.'\See  Criminal 
Law,  2. 


19.  Vic.  ch.  21.]  See  Buffalo  and 
Lake  Huron  Railway  Company. 

C.  S.  C  ch.  54,  sec.  8.]— &e  Bills  of 
Lading  and  Warehouse  Receipts,  1.  2. 

C.  S.  C.  ch.  66,  sec.  9,  sub-sec.  5  )  „ 
u  12,  4/ 

Highways,  3. 

C.  S.  C.  ch.  90,  sees.  16,  18.]-5ee 
Criminal  Law,  3. 

C.  S.  U.  C.  ch.  16,  sec.  32.]— S^e  Sur- 
ROGATE  Court. 

C  S.  U.  C.  ch.  19,  sec.  193.]— /See 
Notice  of  Action. 

C.  S.  U.  C.  ch.  19,  sec.  199.]— 5ee 
Division  Courts. 

C.  S.  U.  C.  ch.  22,  sees.  150,  157.]— 
See  Appeal,  2. 

C.  S.  U.  C.  ch.  26,  sec.  18.]— ^^ee  In- 
solvency, 4. 

C.  S.  U.  C.  ch.  29.]— ^ee  Replevin. 

C.  S.  U.  C.  ch.  48,  sec.  15.]— .S>e 
Water  Courses. 

C.  S.  U.  C.  ch.  52,  sees.  28,  29.]— fi-ee 
Insurance,  2. 

C.  S.  U.  C.  ch.  64,  sec.  30.]— 5ee  Com- 
'  MON  Schools,  1. 

C.  S.  U.  C.  ch.  73.]— 5ee  Husband  and 
Wife. 

C.  S.  U.  C.  ch  77.] — S^ee  Seduction. 

C.  S.  U.  C.  ch.  83.]— 5ee  Insurance,  1. 

C.  S.  U.  C.  ch.  103,  sec.  2.'\—See  De- 
famation, 1. 

C.  S.  U  C.  ch.  114.]— 5ee  Appeal,  1. 

C.  S.  U.  C.  ch.  124  ]~See  Conviction. 

C.  S.  U.  C.  ch.  126,  sees.  1,  2.'\—See 
Pound-keepers. 

23  Vic.  ch  43,] — See  County  Courts,  1. 

23  Vic.  ch.  49,  sec.  9.] — See  Common 
Schools,  3. 

24  Vic  ch.  23  ] — See  Bills  of  Lading 
and  Warehouse  Receipts. 

27-28  Vic.  ch.  4,  sec  9.]— -See  Stamps, 2. . 
27-28  Vic.  ch.  11.1— See  Insolvency,  4, 
6,  7. 

29  Vic.  ch.  4,  sec.  3.]— -See  Stamps,  1. 

29  Vic.  ch.  18.] — 5ee  Insolvency,  5. 

29  Vic.  ch.  18,  sec.  13.]— /See  Insol- 
vency, 2,  5. 

29-30  Vic.  ch.  10.]— 5'ee  Bills  of  Ex- 
change AND  Promissory  Notes,  1. 

29-30  Vic.  ch.  50.] — See  Conviction. 

29-30  Vic.  ch.  51,  sec.  355.]  —  See 
Pound-keepers. 

29-30  Vic.  ch.  51,  sees.  334,  338.]— ^ee 
Highways,  1. 

29-30  Vic.  ch,  52,  sec.  3.]— -See  Assess- 
ment, 1. 

29-30  Vic  ch.  53,  sec.  143.]— /Sec  Sale 
OP  Land, 


DIGEST  OF  CASES. 


661 


29-80  Vic.  ch.  92.]— See  Buffalo  and 
Lake  Huron  Railway  Company. 

31  Vic.  ch.  8,  sec.  UO.I—See  Appeal,  1. 

;31  Vic.  ch.  9  ]—See  Stamps,  3. 

31  Vic.  ch,  20.] — See  Registry  Laws. 

31  Vic.  ch.  24,  sec.  2,  sub-sec.  i-l—See 
County  Courts,  2. 

31  Vic.  ch.  30,  sec.  44.] — Sec  Assess- 
ment, 3. 

32  Vic.  cU.  G.] — See  Conviction. 

32  Vic.  ch.  6,  sec.  18.]— See  New  Trial. 

33  Vic.  ch.  7,  sec.  12.]— See  Error. 


SURROGATE  ^COURT. 

Registrar  of  Surrogate — Fees — 
C.  S.  V.  C.  ch.  16.]— With  regard 
to  the  fees  to  be  charged  on  grant 
of  letters  of  administration  by  tlie 
Registrar  and  Surrogate  Judge, 
under  Consol.  Stat.  U.  C.  cli.  1(3, 
and  the  tariff,  it  was  held  : 

1.  The  Registrar  is  not  entitled 
to  charge  for  the  application,  for  he 
does  not  prepare  it.  His  duty  be- 
gins with  receiving  and  filing  it. 

2.  For  all  affidavits  which  should 
properly  be  made  in  his  office  he 
is  entitled  to  charge,  though  he 
does  not  prepare  them,  and  to  ad- 
minister the  oath  and  charge  for 
it  ;  but  he  can  make  no  charge  for 
swearing  the  deponent  unless  he 
actually  does  so.  Semhle,  that  he 
cannot  charge  for  the  affidavit  of 
the  place  of  abode  of  the  inlestate, 
and  of  intestacy,  under  section  32, 
for  these  affidavits  may  accompany 
the  application. 

3.  He  may  charge  for  the  bond, 
though  the  attorney  may  have  pre- 
pared it. 

4.  The  attendance  of  the  Judge 
to  sign  his  fiat  for  the  grant  is  not 
a  special  attendance,  under  sche- 
dule B.  of  the  statute.  The  Judge 
therefore  is  not  entitled  to  the  fee 
of  $1  for  such  attendance,  nor  is 
the  Registrar  entitled  to  a  fee  of 
10c.  on  it,  as  for  drawing  a  special 
order,  nor  to  50c.  for  attending  and 


entering  it  as  an  order  on  a  special 
attendance. — In  re  Dallas  and  The 
Registrar  of  the  Hurrogate  Court  of 
Perth,  482. 

SUSPENSION  BRIDGE. 
See  Assessment,  1. 


SUSPENSION. 

Of  rigJit  of  action.] — See  Buffalo 
AND  Lake  Huron  R,  W.  Co. 


TAXES. 

See  Assessment. — Limitations, 
Statute  of,  1. — Sale  of  Land  for 
Taxes. 


TENDER. 
See  Principal  and  Surety,  \. 

TIMBER. 

Indictment  for  cutting.]  —  See 
Criminal  Law,  1. 

Indian  lands,  right  of  Indians  to 
sell  timher.'] — See  Indians. 

Licenses  to  cut.] — See  Crown 
Timber. 

See  Replevin. 


TRESPASS. 

1.  Trespass  to  goods — Evidence — 
Detinue^ — The  plaintiff  took  his 
vessel  to  defendant's  ship  yard  at 
Oakville,  to  be  repaired  there  by 
defendant,  in  accordance  with  a 
previous  arrangement.  The  ways 
were  occupied  when  she  arrived, 
and  the  plaintiff  went  away,  having 
said  that  he  did  not  wish  her  hauled 
up  in  his  absence.  Defendant 
nevertheless  took  her  out,  and  it 
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was  proved  that  a  day  or  two  after 
that  he  said  he  would  keep  her  on 
the  ways  against  the  plaintiff's 
will  ;  but  the  repairs  were  pro- 
ceeded with  under  the  plaintiff's 
supervision,  and  were  paid  for  by 
him.  Held,  that  there  was  no  evi- 
dence to  sustain  a  count  in  trespass 
for  seizing  and  detaining  the  vessel, 
and  that  upon  this  evidence,  and 
the  facts  more  fully  stated  in  the 
report,  the  plaintiff  clearly  could 
not  maintain  detinue. — Hood  v. 
Oronhite,  98. 

2.  Held,  in  trespass  for  seizing 
goods,  that  upon  the  facts  in  this 
case,  there  was  evidence  to  shew 
that  it  was  one  seizure  and  one 
sale  under  the  direction  and  for  the 
benefit  of  the  two  defendants  hold- 
ing separate  executions,  and  that 
they  were  therefore  jointly  liable,  j 
— Lough  V.  Coleman  et  al.  367. 


UNCERTAINTY. 

In  term  created  hy  lease.'] — See 
Lease,  3. 

In  award.'] — See  Arbitration 
AND  Award.  2. 


VENIRE. 

Defects  in.] — See  Practice,  2. 

VENUE, 

See  New  Trial,  3. 

Warehouse  receipts. 

See  Bills  of  Lading  and  Ware- 
house Receipts,  1. 


WATER. 

See  Arbitration  and  Award,  2 
— Highways,  4 — Water  Courses. 

WATER  COURSES. 

Obstructing  stream — G.  S.  U.  C. 
cJi.  48,  sec.  15 — Declaration — De- 
murrer.]—  Declaration  (under  Con. 
Stat.  U.  C.  ch.  48.  sec.  15),  that  de- 
fendant, during  the  Spring  freshets 
of  1869,  placed  obstructions  in  a 
certain  stream,  and  thereby  pre- 
vented the  plaintiff*  from  using  the 
stream  during  said  freshets  for  float- 
ing down  rafts  and  craft,  whereby 
the  plaintiff  lost  the  sale  of  a  large 
quantity  of  sawn  lumber,  &c. 

Held,  bad,  on  demurrer,  for  not 
shewing  any  peculiar  injury  to  the 
plaintiff  more  than  to  others,  by  the 
obstruction  complained  of. — Plewes 
V.  Hall,  472. 

WILL. 

A  testator  devised  land  to  his 
eldest  son,  J.,  for  life,  and  after  his 
decease  without  issue  to  his  grand- 
son, the  plaintiff",  in  fee.  By  a 
acodicil  hedeclared  that  if  J.  should 
"  after  three  months  after  my  de- 
cease" deposit  in  the  hands  of  any 
person  to  be  chosen  by  the  parents 
of  the  plaintiff  £100,  to  be  invested 
for  the  plaintiflf's  benefit,  then  the 
land  should  go  to  J.  in  fee. 

Held,  that  payment  of  the  £100 
within  a  reasonable  time  after  the 
expiration  of  three  months  from 
testator's  decease  was  sufficient ; 
and  that  the  word  "  after"  in  the 
will   should  not  be  read  as  within. 

Qucere,  whether  under  the  codicil 
the  parents  could  have  directed 
payment  of  the  £100  to  themselves. 
— Hi/land  V.  Throckmorton  et  al., 
560. 

See  Dower — Registry  Laws. 
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WORDS  (CONSTRUCTION  OF.) 
A  c/'me."] — See  Appeal,  1. 

•"Free  on  hoard.^^^ — See  Sale  of 
Goods,  1,  2. 


WRIT  OF  ERROR. 
See  Error. 


WRIT  OF  RESTITUTIOiN. 
See  Criminal  Law,  4. 
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